
Vol. 43—No. 162 
8-21-78 

PAGES . 4. 
36883-3715? 




MONDAY, AUGUST 21,1978 



highlights 

SUNSHINE ACT MEETINGS. 37073 


CHILD HEALTH DAY 

Presidential proclamation.•......_. 36883 

NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

EPA proposes extensive revisions to existing regulations; com¬ 
ments by 10-20-78 (Part II of this issue)... 30078 

LIMITED PARTNERSHIPS TRADING IN 
COMMODITY FUTURES 

SEC publishes Staff Accounting Bulletin No. 22 on accounting 
for organization and offering expenses and selling commis¬ 
sions; effective 8-11-78....... 36900 

ACTIVE AIR FORCE DUTY 

DOD/AF revises rule on delay in duty for Reserve Officers 
Training Corps graduates; effective 10-10-78 . 36924 

CHILDREN’S TELEVISION 

FCC conducts second inquiry into programming and advertis¬ 
ing practices; comments by 11-1-78; reply comments by 
12-15-78 (Part III of this issue). 37136 

TOXIC SUBSTANCES 

CEQ requests comments by 10-2-78 on recommendations 
made by Toxic Substances Strategy Committee.36990 

REAL PROPERTY 

USDA/FmHA revises regulations on temporary suspension 
and debarment of individuals on organizations from entering 
into contractual relationships with FmHA applicants or borrow¬ 
ers; effective 8-21-78...... 36885 

CABLE TELEVISION 

FCC issues memorandum opinion and order on modifying and 
eliminating the use of signal strength contours for purposes of 
cable television system regulation; effective 8-21-78.. 36946 

ENERGY 

DOE proposes assistance regulations; effective 10-20-78_ 36962 

RURAL HOUSING PROGRAM LOANS 

USDA/FmHA proposes limitation of eligibility to above-moder¬ 
ate income applicants and termination of eligibility for moder¬ 
ate-income applicants, negotiation of interest rate between 
lender and borrower, and removal of "graduation” require¬ 
ment; comments by 9-20-78____ 36952 


CONTINUED INSIDE 































dial-a-reg 


Now available in Los Angeles 

For an advance “look” at the Federal Register, 
try our information service. A recording will 
give you selections from our highlights listing of 
documents to be published in the next day’s 
issue of the Federal Register. 


213 - 688-6694 
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holidays), by the Office of the Federal Register. National Archives and Records Service. General Services 
Administration. Washington. D C. 20408, under the Federal Register Act (49 Stat. 500. as amended; 44 U.S.C . 

^ Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I) Distribution 
•*»* ^ ^ made only by the Superintendent of Documents. U.S. Government Printing Office. Washington. D C. 20402. 
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The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the Issuing agency. 

The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
In advance The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
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D.C. 20402. 


There are no restrictions on the republlcation of material appearing In the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3050 

“Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington. D.C. 202-523-5022 

Chicago. Ill. 312-663-0884 

Los Angeles. Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-3517 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents. 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law dates and numbers. 523-5266 

523-5282 

Slip Laws. 523-5266 

523-5282 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual . 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


INCOME TAX 

Treasury/IRS holds public hearings on 10-4-78 on proposed 
regulations on defined benefit plans for self-employed individ¬ 
uals and shareholder-employees___..'_ 36977 

HAZARDOUS MATERIALS 

DOT/CG proposes protection to maritime personnel from 
exposure to benzene vapor; comments by 10-5-78 (Part IV of 
this issue)... 37148 

FM AND TV TRANSLATORS 

FCC proposes allowing VHF-TV translator stations to originate 
solicitations for contributions and allowing both FM and TV 
translators to originate aural emergency warnings of imminent 
danger; comments by 10-23-78; reply comments by 11-22-78 36981 

AMATEUR RADIO SERVICE 

FCC issues second report and order on substitute maximum 
authorized bandwidth table for emissions table in Service 
Rules, and proposes authorization of use of American National 
Standard Code for Information Interchange; comments by 

11-15-78; reply comments by 12-15-78 (2 documents).. 36984, 

36985 

AM. FM AND TV STATIONS AND CATV 
SYSTEMS 

FCC makes inquiry into multiple ownership rules; comments by 
10-12-78; reply comments by 11-13-78 .. 36978 


ANTIDUMPING 


Treasury/Secy terminates invstigations on cold rolled and 
galvanized carbon steel sheets from Belgium. France, Federal 
Republic of Germany, Italy. Netherlands, and United 
Kingdom______ 


37052 


Treasury/CS issues notice of desire by American manufactur¬ 
er to contest determination on sorbates from Japan. 37052 

GENERALIZED SYSTEM OF PREFERENCES 

OSRTN announces hearings on duty free treatment of certain 
imports; hearings commence 9-18-78. 37020 

PRIVACY ACT 

FDIC publishes annual notice of systems of records (Part V of 
this issue)... 37152 


MEETINGS— 

DOE/ERA: Fuel Oil Marketing Advisory Committee, Ad Hoc 

Subcommittee, 9-15-78. 36992 

Gasoline Marketing Advisory Committee, 9-8-78. 36992 

ETO: Geothermal Energy Advisory Committee, 9-12-78.. 36994 
Subcommittees of Advisory Committee on Geothermal 

Energy, 9-11-78. 36993 

DOT/CG: Ship Structure Subcommittee, 9-20-78. 37050 

EPA: Discussion on NPDES proposed regulations, 9-19 and 

9-21-78 . 37008 

HEW/OE: National Advisory Council on Adult Education, 

9-8-78 . 37013 
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HIGHLIGHTS—Continued 




Secy: Secretary’s Advisory Committee on the Rights and 

Responsibilities of Women, 9-7-78.... 37013 

Technical Consultant Panel on Statistical Systems for 
National Health Insurance of U.S. National Com¬ 
mittee on Vital and Health Statistics, 9-14 and 

9-15-78. 37012 

NSF: Subcommittee on Glaciology of Advisory Committee 

for Polar Programs, 9-7 and 9-8-78. 37016 

Advisory Committee for Earth Sciences, 9-14 thru 

9-16-78. 37015 

Ad Hoc Subcommittee on Ship Operations and Shipboard 
Techniques of the Advisory Committee for Ocean Sci¬ 
ences, 9-18-78. 37015 

Ad Hoc Subcommittee on Oceanographic Equipment of 
the Advisory Committee for Ocean Sciences, 9-19-78. 37015 
SBA: Region VI Advisory Council: 

Little Rock, Ark., 9-8-78 . 37048 


San Antonio. Tex., 9-21-78. 

USDA/FGIS: Grain Standards Advisory Committee, 9-12 

and 9-13-78. 

FS: National Forest System Advisory Committee, 9-21 
and 9-22-78. 

CHANGED MEETINGS— 

Commerce/NOAA: North Pacific Fishery Management 
Council’s Scientific and Statistical Committee, 8-22-78 ... 
HEW/ADAMHA: National Advisory Mental Health Council, 
9-11 thru 9-13-78 .~. 

SEPARATE PARTS OF THIS ISSUE 

Part II. EPA... 

Part III. FCC. 

Part IV. DOT/CG. 

Part V, FDIC. 


reminders 


37048 
36988 
36988 

36990 
37012 

30078 
37136 
37148 
37152 



(The items In this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list has no legal 
significance. Sihce this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going into Effect Today 


CPSC— Baby rattles; banning of hazardous arti¬ 
cles and establishment of safety require¬ 
ments.. 22002; 5-23-78 

FCC—FM broadcast stations; table of assign¬ 
ments: Quincy and Tallahassee, 

Fla. 30799; 7-18-78 

Television table of assignments: Salisbury, 
Md. and Rocky Mount, N.C. 30539; 

7-17-78 

Interior-FWS—New Mexican ridge-nosed rattle¬ 
snake, listing a threatened species with criti¬ 
cal habitat .34476; 8-4-78 

Labor/OSHA—Provisions for access to log of 
occupational injuries and illnesses by em¬ 
ployees and their representatives .31324; 

7-21-78 

USDA/FmHA—Prohibition of use of lead based 
paints on applicable surfaces of any housing 
or buildings purchased, repaired, rehabilitat¬ 
ed, or constructed for human habitation with 
financial assistance provided by FmHA. 

31314; 7-21-78 




List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today’s List of 
Public Laws. 

(Last Listing: August 18, 1978| 
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THE PRESIDENT 

Proclamations 

Child Health Day. 36883 

EXECUTIVE AGENCIES 

AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notices 

Food and agricultural develop¬ 
ment, grants, etc.; eligible uni¬ 


versities. 37049 

AGRICULTURAL MARKETING SERVICE 
Rules 

Almonds grown in Calif. 36885 


AGRICULTURE DEPARTMENT 

See Agricultural Marketing 
Service; Farmers Home Ad¬ 
ministration; Federal Grain 
Inspection Service; Forest 
Service. 

AIR FORCE DEPARTMENT 
Rules 

Air Force Reserve Officers' 
Training Corps; delay in ac¬ 
tive duty for graduates. 36924 

ALCOHOL, DRUG ABUSE, AND MENTAL 
HEALTH ADMINISTRATION 

Notices 

Meetings: 

Advisory committees; Septem¬ 
ber: meeting change . 37012 

CIVIL AERONAUTICS BOARD 
Notices 

Hearings , etc.: 

Supplemental air transporta¬ 


tion investigation. 36988 

COAST GUARD 
Rules 

Claims; theft of personal prop¬ 
erty in quarters. 36930 


Proposed Rules 

Dangerous cargoes: 

Bulk dangerous or flammable 
liquids; unmanned and self- 
propelled vessels; safety 
standards; benzene carriage 


requirements. 37149 

Notices 

Meetings: 

Ship Structure Committee 37050 

COMMERCE DEPARTMENT 


See Economic Development Ad¬ 
ministration; Foreign-Trade 
Zones Board; National Ocean¬ 
ic and Atmospheric Adminis¬ 
tration. 


COMMODITY FUTURES TRADING 
COMMISSION 

Rules 

Commodity Exchange Act regu¬ 
lations: 

Commodity trading advisors, 
certain; exemption from 


provisions; correction. 36897 

CUSTOMS SERVICE 
Notices 

Antidumping: 

Sorbates from Japan . 37052 

DEFENSE DEPARTMENT 


See Air Force Department. 

ECONOMIC DEVELOPMENT 
ADMINISTRATION 

Notices 

Import determination petitions: 
Victoria Needlework, Inc., et 
al . 36989 

ECONOMIC REGULATORY 
ADMINISTRATION 

Notices 

Meetings: 

Fuel Oil Marketing Advisory 


Committee. 36992 

Gasoline Marketing Advisory 

Committee. 36992 

Petroleum allocation regula¬ 
tions, mandatory: 

Indiana Gas Co.. Inc., gas util¬ 
ity use of propane; inquiry; 
extension of time. 36992 


EDUCATION OFFICE 
Notices 

Meetings: 

Adult Education National Ad¬ 
visory Council. 37013 

ENERGY DEPARTMENT 

See also Economic Regulatory 
Administration; Energy Tech¬ 
nology Office; Federal Energy 
Regulatory Commission. 

Proposed Rules 

Assistance regulations. 36962 

Notices 

Environmental statements; 
availability, etc.: 

Coal loan guarantee pro¬ 


gram . 36993 

ENERGY TECHNOLOGY OFFICE 

Meetings: 

Geothermal Energy Advisory 

Committee. 36994 

Geothermal Energy Advisory 
Committee; subcommittee 
meetings. 36993 


ENVIRONMENTAL PROTECTION AGENCY 
Rules 

Air quality implementation 
plans; approval and promul¬ 
gation, various States, etc.: 

Nevada. 36932 

New York. 36930 

Oregon. 36931 

Proposed Rules 

Air pollution control, aircraft 
and aircraft engines: 

Turbine engines, large in-use 
gas; standards; extension of 
time... 36978 

Notices 

Water pollution control; Nation¬ 
al pollutant discharge elimina¬ 
tion system. 37008 

Environmental statements; 
availability, etc.: 

Agency statements, weekly re¬ 
ceipts. 37009 

Meetings: 

National pollutant discharge 
elimination system permit 
program. 37008 

ENVIRONMENTAL QUALITY COUNCIL 
Notices 

Meetings: 

Toxic Substances Strategy 
Committee. 36990 

FARMERS HOME ADMINISTRATION 
Rules 

Loan and grant programs (indi¬ 
vidual): 

Construction and repair; sus¬ 
pension and debarment pro¬ 
ceedings . 36885 

Proposed Rules 

Guaranteed loan programs: 

Rural housing program 
loans. 36952 

Notices 

Disaster and emergency areas: 

New Mexico. 36988 

FEDERAL AVIATION ADMINISTRATION 
Rules 

Control zone. 36893 

Control zone and transition area 

(2 documents). 36894, 36895 

Jet routes. 36896 

Restricted areas. 36896 

Transition areas (3 docu¬ 
ments) . 36894, 36895 

Proposed Rules 

Transition areas (2 docu¬ 
ments) . 36972, 36973 
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Nevada. 36944 
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Co. 36998 
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Colorado; hearing. 37013 
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list of cfr ports effected in this issue 


The following numerical guide is a fist of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 
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4587. 36883 

7 CFR 

981. 36885 

1918.. 36885 
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Proposed Rules: 

1980__— 36952 

10 CFR 
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73.-. 36896 
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1.. 

_ 36897 

200...... 
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. 36900 
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. 36901 
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. 36905 

26 CFR 


Proposed Rules: 


1. 

. 36977 

32 CFR 
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. 36924 
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.. 36930 

40 CFR 


52 (3 documents). 

_ 36930-36932 

Proposed Rules: 


6... 

. 30078 
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. 36978 
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. 30078 

123.. 

___ 30078 


40 CFR—Continued 

Proposed Rules— Continued 
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73 (4 documents).*. 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING AUGUST 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
August. 


1 CFR 

Ctl> 1 .....*. . 

3 CFR 

Proclamations: 

4580 _ 34753 

4581 _ 35461 

4582 . mini. 35463 

4583 35465 

4584 35467 

4585 . 36879 

4586 . 36881 

4587 . 36883 

Reorganization Plans: 

No. 2 of 1978. 36037 

Executive Orders: 

11512 (Revoked by EO 12072) 36869 

12072 . 36869 

12073 . 36873 

12074 . 36875 

12075 .—..36877 

5 CFR 

213. 33675, 

34427, 34428, 35017, 35645, 36043, 
36591-36593 

315 . 34428 

316 . 34429 

890 . 35017 

891 . 35018 

Proposed Rules: 

297 35721 

713. 33732 

890 . 35046, 35047 

7 CFR 


7 CFR—Continued 

33675 Proposed Rules: 


15. 

275_ 

301.. 

354.. 


930. 


• • •••••••••• 


722. 35053 

728. 34483 


800 




36641 


913.. 34483 

927 33732 

989. 33923 

993. 35053 

1001. 35490 

1004 . 35926, 36106 

1126. 35047 

1430. 34488 

1701 . 35721. 36106 

1822 . 33923, 34489 

1980 . 34490, 36952 

2852 . 34490, 35722 






51. 

73 




.. 34755 

_ 35645 

_ 36043 

. 34429 

401. 36423 

417. 36423 

661. 34755 

725. 36044 

792. 33676 

908... 34103, 35469, 36428 

910. 34430, 35646, 36593 

919. 34103 

926. 35259 


470. 


>•••••••••••••••••! 




34104 


945. 33676 

967. 35019 

981. 36593, 36885 

991. 36044 

1036. 33897 

1040.. ..... 36045 

1011.. ....................a.......................... 36235 
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presidential documents 

[3195-01] 


Title 3—The President 

PROCLAMATION 4587 

Child Health Day, 1978 

By the President of the United States of America 

A Proclamation 

» 

On this, the 50th anniversary of the first Child Health Day, it is appropri¬ 
ate to reaffirm our strong commitment to the health and well-being of our 
Nation’s children. Our children are our future. We all bear responsibility for 
assuring that they are as healthy as the healing arts permit. 

After 50 years, barriers to child health care persist. The problems are now 
more social than technological: unequal distribution of medical personnel, 
inadequate access to medical services, and continuing diet problems still 
plague our poorer families. Despite a dramatic reduction in our infant mortal¬ 
ity rate in recent decades, children in some parts of the country still suffer far 
more than children elsewhere. This geographic inequity persists to adulthood 
and these same areas generally have a higher percentage of handicapped 
individuals as well as higher infant and child mortality rates. 

We need to nurture all our children. Until mothers and children through¬ 
out the nation have equal access to comprehensive health care we can t claim 
to have met our responsibilities. 

This is particularly important for youngsters who suffer physical, emotion¬ 
al or developmental handicaps. Adequate research and rehabilitative programs 
are essential for these children but all children need our vigilant concern. 
Ultimately, our goal is a nation of vibrantly healthy youngsters, psychologically 
and physically fit to meet any future demand. 

In 1979 the United States will join other nations in observing the United 
Nations International Year of the Child. This will provide a chance to focus 
world attention on the special needs of children. Let us make this a significant 
year of progress in our own Nation so that we set an example for all others. 

NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, do hereby proclaim Monday, October 2, 1978, as Child Health 
Day. I am asking all the citizens of this Nation at home and abroad to unite 
with me in pledging our support of activities which provide for every child the 
promotion of health, accessible comprehensive health care services, physical 
and mental recreation, and the extension of cultural traditions. 

IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth 
day of August, in the year of our Lord nineteen hundred seventy-eight, and of 
the Independence of the United States of America the two hundred and third. 



[FR Doc. 78-23555 Filed 8-18-78; 10:16 am] 
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rules and regulations 


This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 
month. 


[3410-02] 

Title 7—Agriculture 

CHAPTER IX—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

PART 981—HANDLING OF ALMONDS 
GROWN IN CALIFORNIA 

Salable and Reserve Percentages for 
the 1978-79 Crop Year 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Final rule. 

SUMMARY: This regulation under 
the marketing order for California al¬ 
monds establishes a salable percentage 
of 100 percent and a reserve percent¬ 
age of 0 percent for the crop year 
which began July 1, 1978. The Almond 
Board of California noted that the 
marketable production of almonds 
would be less than for last year, and 
that almond supplies would be limited. 

DATES: Effective July 1, 1978, 

through June 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles R. Brader, 202-447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings . Pursuant to the marketing 
agreement, as amended, and order No. 
981, as amended (7 CFR Part 981), reg¬ 
ulating the handling of almonds 
grown in California, effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), and upon the basis of the recom¬ 
mendations and information submit¬ 
ted by the Almond Board of California 
established under this order, it is 
found that the salable percentage for 
the 1978-79 crop year be established at 
100 percent and the reserve percent¬ 
age established at 0 percent. 

In arriving at its recommendation, 
the Board made the following esti¬ 
mates: 1978 marketable production- 
190 million pounds; carry-in as of July 
1, 1978—94 million pounds; carryout as 
of June 30, 1979—54 million pounds; 
and, total trade demand—230 million 
pounds. The Board noted that with es¬ 


timated marketable production some 
95 million pounds less than last year, 
almond supplies would be limited. 

It is further found that it is imprac¬ 
tical, unnecessary, and contrary to the 
public interest to give preliminary 
notice, engage in public rulemaking, 
and postpone the effective date until 
30 days after publication in the Feder¬ 
al Register (5 U.S.C. 553) in that: (1) 
The 1978-79 crop year began July 1, 
1978, and the salable and reserve per¬ 
centages are applicable for that crop 
year; and, (2) this regulation imposes 
no restrictions on handlers. 

Therefore, the salable and reserve 
percentages for almonds received by 
handlers for their own account during 
the 1978-79 crop year are established 
as follows: 

§981.228 Salable and reserve percentages 
for almonds during the crop year be¬ 
ginning July 1 , 1978. 

The salable and reserve percentages 
during the crop year beginning July 1. 
1978, shall be 100 percent and 0 per¬ 
cent, respectively. 

(Secs. 1-19, 48 Stat. 31. as amended; 7 U.S.C. 
601-674.) 

Dated: August 14, 1978. 

Floyd F. Hedlund, 
Director, 

Fruit and Vegetable Division. 

[FR Doc. 78-23310 Filed 8-18-78; 8:45 am] 


[3410-07] 

CHAPTER XVIII—FARMERS HOME 
ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE 

SUBCHAPTER J—REAL PROPERTY 

[FmHA Instruction 1924-E] 

PART 1918—PLANNING AND PER¬ 
FORMING DEVELOPMENT (INDI¬ 
VIDUAL) 

PART 1924—CONSTRUCTION AND 
REPAIR 

Subpart E—Suspension and 
Debarment Proceedings 

Redesignation—Revision 

AGENCY: Farmers Home Administra¬ 
tion, USDA. 


ACTION: Final rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration (FmHA) amends its regu¬ 
lations to redesignate, consolidate and 
revise regulations concerning the tem¬ 
porary suspension and debarment of 
individuals or organizations from en¬ 
tering into contractual relationships 
with FmHA applicants or borrowers. 
This action is being taken as part of a 
general reorganization of FmHA regu¬ 
lations. The intended effect of this 
action is to clarify the regulations. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Cecil W. Rose. 202-447-3394 
SUPPLEMENTARY INFORMATION: 
The FmHA amends its regulations to 
retitle Part 1924 as “Construction and 
Repair" and to establish under part 
1924, subchapter J. chapter XVII, title 
7 of the Code of Federal Regulations, a 
new subpart E, “Suspension and Debar¬ 
ment Proceedings," ( 1924.201 

through 1924.250). This new subpart E 
of part 1924 is redesignated, consolidat¬ 
ed, and revised from certain sections of 
subpart C of part 1918, “Complaints, 
Suspension, and Debarment Proceed¬ 
ings, (41 FR 10441, amended at 42 FR 
20284). This new subpart E deletes cer¬ 
tain sections of the existing regulation 
dealing with the complaints primarily 
of housing construction contractors 
and their failure to properly perform 
housing construction, and prescribes 
the action to be taken by FmHA under 
individual and group-type loans or 
grants when there is need for adminis¬ 
trative actions against any person, rep¬ 
resentative, or affiliate thereof. It 
further makes clear that the tempo¬ 
rary suspension and debarment pro¬ 
ceedings finally affect any individual, 
unincorporated association, trust, cor¬ 
poration, partnership or other entity 
which may include purchasers of mate¬ 
rials, builders, construction contrac¬ 
tors, dealers, suppliers, manufacturers, 
realtors, surety companies, insurance 
companies, real estate brokers, housing 
packaging contractors, salesmen, es¬ 
crow agents, sales agents, lenders, hold¬ 
ers, consulting engineers, architects, 
inspectors, attorneys or any represent¬ 
ative affiliate of successor. This sub¬ 
part E also includes as exhibit A, 
regulations regarding Board of Con¬ 
tract Appeals (7 CFR Part 24). That 
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portion of subpart C of part 1918 per¬ 
taining to complaints will remain in 
part 1918 subpart C. However. 
1918.101 through 1918.105; 
1918.120, 1918.121. 1918.126 and 

1918.126 and 1918.130 are hereby de¬ 
leted from this chapter and reserved. 

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits, or contracts 
shall be published for comment not¬ 
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 

This new subpart E of part 1924, 
however, is not published for proposed 
rulemaking since the purpose of this 
redesignation-revision is to clarify and 
consolidate regulations pertaining to 
suspension and debarment proceedings 
and to place this subpart in a part 
common to groups as well as individ¬ 
uals. Since no substantive changes are 
made, notice and public participation 
are unnecessary. 

Accordingly. 7 CFR Chapter XVIII 
is amended as follows: 

§§1918.101—1918.103, 1918.120, 1918.121, 
1918.126 and 1918.130 [Reserved] 

1. Sections 1918.101 through 

1918.103; §§ 1918.120, 1918.121, 

1918.126 and § 1918.130 are hereby de¬ 
leted and reserved. 

2. Subparts A, C, and D of part 1924 
are reserved. 

3. Part 1924 is retitled “Construction 
and Repair**. 

4. New subpart E of part 1924 ; s added 
as follows: 

Subpartf A, C, and D—{Reserved] 

Sub pari E— Suspension and Debarment 
Proceedings 

Sec. 

1924.201 Purpose. 

1924.202 Policy and scope. 

1924.203 Definitions. 

1924.204. 1924.212 [Reserved] 

1924.213 Sanctions. 

1924.214 Grounds for debarment 

1924.215 [Reserved] 

1924.216 Procedure for debarment and sus¬ 
pension. 

1924.217, 1924.219 [Reserved] 

1924.220 Suspension and debarment lists. 
1924.221, 1924.250 [Reserved] 

Exhibit A—Board of Contract Appeals— 
United States Department of Agriculture 
Authority: 7 U.S.C. 1989; 42 U.S.C. 1480: 
42 U.S.C. 2942: 5 U.S.C. 301: Sec. 10 P.L. 93- 
357, 88 Stat. 392: de legat ion of authority by 
the Sec. of Agri., 7 CFR 2.23: delegation of 
authority by th e Asst. Sec. for Rural Devel¬ 
opment 7 CFR 2.70: delegations of authori¬ 
ty by Dir., OEO 29 FR 14764. 33 FR 8950. 

Note.— The Farmers Home Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821 and 
OMB Circular A-107. 
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Dated: July 10. 1978. 

Gordon Cavanaugh, 
Administrator, 

Farmers Home Administration. 

Subparts A r C and D—[Reserved] 

Subpart E—Suspension and 
Debarment Proceedings 

§ 1924.201 Purpose. 

This subpart prescribes the action to 
be taken by the Farmers Home Ad¬ 
ministration (FmHA) when there is 
need for administrative action against 
any person, or any representative or 
affiliate thereof. 

§ 1924.202 Policy and scope. 

This subpart applies to both individ¬ 
ual—and group-type loans or grants in 
connection with any program adminis¬ 
tered by FmHA. Any action to be 
taken under this subpart is to be cor¬ 
rective or for the protection of the 
public interest. 

§ 1924.203 Definitions. 

(a) Person . For the purposes of this 
subpart a person is an individual, unin¬ 
corporated association, trust, corpora¬ 
tion. partnership, or other entity, such 
as a purchaser, builder, contractor, 
dealer, supplier, manufacturer, real¬ 
tor, surety, insurance company, 
broker, packager, salesman, escrow 
agent, sales agent, lender, holder, engi¬ 
neer, architect, inspector, or attorney, 
or any representative, affiliate, or suc¬ 
cessor in interest thereof. 

(b) Debarment Debarment is the ex¬ 
clusion from participation in any 
FmHA program for a reasonable 
period of time commensurate with the 
seriousness of the person's offense or 
failure, or the inadequacy of his per¬ 
formance. 

(c) Suspension. Suspension is the 
temporary disqualification from 
FmHA programs in conjunction with 
debarment proceedings. 

(d) Affiliates. Persons are affiliates 
of each other when directly or indi¬ 
rectly one person controls or has the 
power to control another or when a 
third party controls or has the power 
to control both. 

(e) Office of the General Counsel 
(OGC). The Office of the General 
Counsel performing legal services for 
FmHA. 

(f) List Officer. A person in the 
FmHA National Office designated by 
the Administrator to compile and 
maintain a list of persons suspended 
and debarred by the Agency. 

(g) FmHA representative. The State 
Director or a qualified individual des¬ 
ignated by the State Director to pre¬ 
side over a meeting under these regu¬ 
lations. 

(h) Filing. An item is filed when it is 
delivered to the person. 


(i) Notices . All notices to be sent to a 
person in accordance with these regu¬ 
lations will be sent by certified mail, 
return receipt requested. 

§§1924.204-1924.212 [Reserved! 

§ 1924.213 Sanctions. 

(a) General Debarment and suspen¬ 
sion are drastic actions which may se¬ 
verely affect the economic well-being 
of the persons debarred or suspended. 
They shall not be based upon an un¬ 
supported accusation. In assessing 
whether adequate evidence exists for 
invoking this procedure, consideration 
should be given to the amount of 
credible evidence which is available, to 
the existence or absence of corrobora¬ 
tion as to important allegations, as 
well as to the inferences which may be 
properly drawn from the existence or 
absence of affirmative facts. 

(b) Debarment Debarment may be 
imposed by the State Director, for a 
specified period of time, generally not 
to exceed 3 years, except in more seri¬ 
ous cases. Debarment may also be im¬ 
posed for an indefinite period of time, 
pending correction of the conditions 
which led to the debarment 

(c) Suspension. Suspension may be 
temporarily imposed by the State Di¬ 
rector pending the debarment deter¬ 
mination only when immediate action 
is necessary to protect the interest of 
the FmHA and its program borrowers 
or grantees. The interests of the 
person to be suspended must be rea¬ 
sonably deemed to be of less impor¬ 
tance than that of FmHA or its pro¬ 
gram participants. Suspension must be 
based on adequate evidence supporting 
at least one of the grounds listed 
under § 1924.214. When a debarment 
determination adverse to the person is 
appealed, suspension also may be im¬ 
posed for the appeal period only. 

§ 1924.214 Grounds for debarment. 

A person may be debarred if any of 
the following have occurred within a 
reasonable period of time before insti¬ 
tution of debarment proceedings: 

(a) Serious or repetitive violation of 
any of the contractual provisions or 
any laws administered by FmHA or 
any regulation or instructions issued 
thereunder. 

(b) Serious or repetitive failure to 
perform contractual obligations or 
carry out representations or warran¬ 
ties made to FmHA or to any borrower 
or grantee under any program admin¬ 
istered by FmHA. 

(c) Acts of misconduct indicating a 
lack of business integrity directly af¬ 
fecting responsibility to participate in 
FmHA programs, including but not 
limited to, false representation, embez¬ 
zlement, theft, forgery, fraud, negli¬ 
gent servicing actions, bribery, falsifi- 
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cation of records, and receiving stolen 
property. 

(d) Conviction of one of the follow¬ 
ing criminal offenses: 

(1) One involving any statute autho¬ 
rizing a program administered by 
FmHA. or 

(2) As an incident to obtaining or at¬ 
tempting to obtain a private or a 
public contract, or subcontract there¬ 
under, or in the performance of such 
contract or subcontract, or 

(3) Under the Organized Crime Con¬ 
trol Act of 1970, or 

(4) An offense indicating a lack of 
business integrity directly affecting re¬ 
sponsibility to participate in FmHA 
programs, including but not limited to, 
false representation, embezzlement, 
theft, forgery, fraud, bribery, falsifica¬ 
tion or destruction of records, and re¬ 
ceiving stolen property, or 

(5) Under the Federal Antitrust 
Statutes arising out of the submission 
of bids or proposals. 

(e) The lack of the right to do busi¬ 
ness or practice at his profession in 
the Jurisdiction where the contractual 
services are to be performed. 

(f) Violation of any nondiscrimina¬ 
tion or equal opportunity requirement 
administered by FmHA in connection 
with any FmHA programs. 

§ 1924.215 [Reserved] 

§ 1924.216 Procedure for debarment and 
suspension. 

(a) Notice, (1) When a matter sub¬ 
ject to action under § 1924.213 arises, 
the county supervisor, assisted by the 
district director, will obtain as much 
relevant, factual information about 
the specific problem as is feasible and 
will forward such information to the 
State director. The State director may 
proceed on this information, or on in¬ 
formation revealed by an audit or in¬ 
vestigation, or by a complaint or infor¬ 
mation from any source. The State di¬ 
rector will inform complainants of the 
disposition of their complaints. 

(2) Debarment proceedings may not 
commence and notice of proposed de¬ 
barment may not be issued without 
the concurrence of OGC. In addition, 
debarment proceedings involving loans 
or grants under part 1933, subpart A 
of this chapter, all FmHA regulations 
in parts 1823 and 1933 and subpart A 
and E of part 1980 of this chapter will 
be reviewed and concurred In by the 
FmHA Administrator before notice is 
given under this subpart. 

(3) Notice shall be provided to the 
person and its known concerned affili¬ 
ates against whom debarment is pro¬ 
posed, in writing and signed by the 
State director, and shall include all of 
the following elements: 

(i) Debarment is proposed and is an 
exclusion from participation in all 
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FmHA programs and may be perma¬ 
nent or last as long as 3 years. 

(ii) A list of affiliates against whom 
debarment is proposed. 

(iii) One or more of the grounds 
specified in § 1924.214. 

(iv) A short, plain statement of the 
reasons for the proposed debarment. 

(v) A statement that the person has 
the right, if requested, to a meeting 
with the State director or his designat¬ 
ed representative at which time all 
charges may be rebutted; and the 
right to file a written answer with the 
State director within 20 calendar days 
following receipt of the notice. 

(vi) Whether or not a suspension has 
been imposed pending a debarment de¬ 
termination and that the suspension is 
a temporary disqualification from par¬ 
ticipation in FmHA programs. 

(vii) The date of the commencement 
of any such suspension, which date 
may not be before the receipt of the 
notice. 

(viii) That after 20 calendar days fol¬ 
lowing the receipt of the notice by the 
person, if no meeting has been re¬ 
quested, the debarment determination 
will be made by the State director, 
after due consideration of such infor¬ 
mation as may be available to him. 

(ix) Citation of these regulations. 

(b) Answer ,—(1) Filing. Any answer 
by the person affected shall be in writ¬ 
ing and filed with the State director 
within 20 days of receipt of the notice. 

(2) Contents. The answer shall con¬ 
tain a short and plain statement of 
facts which constitutes grounds of de¬ 
fense, and shall inplude an admission 
or denial of the FmHA allegations. If 
the person is without knowledge of 
the allegations, the answer should 
state this fact. If a meeting is desired 
with an FmHA respresentative, this 
request should also be contained in 
the answer, along with additional fac¬ 
tual statements, legal arguments, and 
any other writings deemed relevant by 
the person. 

(3) Effect of failure to deny aver¬ 
ments or submit an answer. Allega¬ 
tions in the notice are admitted when 
not denied in an answer. 

(4) Extension of time. The State di¬ 
rector, for good cause shown, may 
grant up to 15 additional calendar 
days upon request for an extension of 
time to file an answer. 

(c) Meeting.— (1) Request for meet¬ 
ing. Any person who has been notified 
of a proposed debarment is entitled to 
a meeting with an FmHA representa¬ 
tive to rebut the charges: Provided, 
The meeting is requested in an answer 
filed with the State director within 20 
days following receipt of the notice. 

(2) Time and place. The meeting 
shall be scheduled and shall be held 
promptly after receipt of the answer. 
The State director, in setting the time 
and place for the meeting, shall give 
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consideration to the convenience of 
the person and FmHA. 

(3) Notice. The State director shall 
promptly notify the parties in writing 
of the time and place of the meeting. 

(4) Procedure. The meeting will be 
an informal proceeding at which the 
person will be given an opportunity to 
rebut the charges. The person may be 
represented by counsel. The proceed¬ 
ing will not, however, be a formal 
hearing and may not include presenta¬ 
tion of evidence by FmHA. 

(5) Evidence. Technical rules of evi¬ 
dence shall not apply. 

(6) Record. The record of a debar¬ 
ment proceeding shall include any no¬ 
tices and orders, the answer, any writ¬ 
ten evidence in the possession of the 
Government or brought forward for 
consideration by the person, and a 
synopsis of any oral evidence present¬ 
ed at the meeting. The synoposis will 
be prepared by FmHA and submitted 
to the person for his approval and/or 
written comments concerning any ex¬ 
ceptions. The person shall have 5 days 
to review, approve, submit written 
comments, and return the synopsis to 
the State director. 

(7) Prior adjudication. If a person 
has been a party to an action in a 
court Involving any issue or issues in¬ 
volved in the debarment proceeding, 
or if a person has been debarred by 
another Federal agency and such de¬ 
barment involves any issue or issues 
involved in the proceeding, evidence of 
such a court holding or Federal 
agency debarment determination may 
be made part of the record. 

(8) Failure to appear. If any party to 
the proceeding, after being duly noti¬ 
fied, fails to appear at the meeting, 
without reasonable cause, he shall be 
deemed to have waived the right to a 
meeting. 

(d) Debarment determination.— (1) 
Meeting held. Within 25 calendar days 
after the meeting, the State director, 
upon the basis of and after due consid¬ 
eration of the record, shall make a de¬ 
barment determination. 

(2) Meeting waived. If no meeting 
has been requested, the State director, 
after 20 calendar days following re¬ 
ceipt of the notice by the person, on 
the basis of and after due considera¬ 
tion of the information he possesses, 
including any written rebuttal, shall 
make a debarment determination. 

(3) Proof required. Any debarment 
determination shall be supported by 
and in accordance with the reliable, 
valid, and substantial evidence appear¬ 
ing in the record. 

(4) Prior adjudication. If a person 
has been a party to an action in a 
court involving any issue or issues in¬ 
volved in the debarment proceeding, 
or if a person has been debarred by 
another Federal agency and such de¬ 
barment involves any issue or issues 
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involved in the proceeding, the State 
director may accept the decision of the 
court or other Federal agency as to 
the issue or issues decided by it. 

(5) Effective date. A person will be 
debarred upon issuance of the written 
notice of debarment determination by 
the State director. 

(e) Notice of debarment determina¬ 
tion . (1) Notice of the debarment de¬ 
termination may not be issued without 
the concurrence of OGC. 

(2) Notice of the debarment determi¬ 
nation. signed by the State director, 
shall be provided to the persons de¬ 
barred and to the list officer. 

(3) When it is determined that de¬ 
barment will be imposed, the notice 
shall include all of the following: 

(i) That debarment has been im¬ 
posed. 

<ii) How the affiliates are affected. 

(iii) The period of time for which de¬ 
barment is imposed. 

(iv) One or more of the grounds 
specified in § 1924.214 on which the de¬ 
barment is based. 

(v) That the debarment determina¬ 
tion may be appealed in writing (origi¬ 
nal and two copies) through the con¬ 
tracting officer to the Board of Con¬ 
tract Appeals. Room 2912. South 
Building, U.S. Department of Agricul¬ 
ture, Washington, D.C. 20250. (For the 
purpose of this subpart, the State di¬ 
rector is designated as the contracting 
officer.) 

(vi) That appeals must be filed 
within 30 calendar days of the issu¬ 
ance of the notice of the debarment 
and in accordance with the rules of 
the U.S. Department of Agriculture 
(USDA) Board of Contract Appeals as 
found in 7 CFR Part 24. (See exhibit 
A.) 

(vii) If the debarment determination 
is appealed, the State director will de¬ 
termine whether the person will be 
temporarily suspended during the 
appeal. He will base his decision on all 
circumstances including but not limit¬ 
ed to: 

(A) The nature of the offense for 
which debarment is to be imposed. 

(B) Whether the person has been de¬ 
barred before. 

(C) Potential harm to the person or 
his business should he be temporarily 
suspended during the appeal. 

(D) Potential harm to others where 
temporary suspension imposed or not 
imposed. 

(E) Potential impact of the person’s 
actions on FmHA programs. 

(F) Anticipated length of time 
before the appeal can be heard. 

(viii) Time spent by the person tem¬ 
porarily suspended shall be substract- 
ed from his debarment period should 
the debarment be ultimately upheld 
on appeal. 
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(4) When it is determined that de¬ 
barment will not be imposed the 
notice shall indicate: 

(i) That debarment will not be im¬ 
posed. 

(ii) When a suspension has been im¬ 
posed, that the suspension has been 
lifted. 

(f) Appeals. Appeals may be taken 
from a debarment within 30 calendar 
days of the issuance of the notice of 
debarment, unless an extension of not 
more than 15 calendar days is granted 
by the State director for good cause. 
The manner of filing appeals and the 
procedure on apeals shall be governed 
by the rules of the Board of Contract 
Appeals. Upon receipt of the notice of 
appeal, the State director will send a 
copy of the record to the Board of 
Contract Appeals and a copy to the 
party making the appeal. No appeal 
may be taken to the Board of Contract 
Appeals from any suspension imposed 
under these regulations. 

(g) Rescission and reinstatement (1) 
A person debarred under this subpart 
for 1 year or more may request rein¬ 
statement any time after 6 months 
have passed from the final determina¬ 
tion as indicated by: 

(1) The issuance of the notice of de¬ 
barment determination by the State 
director if no appeal is taken, or 

(ii) The decision of the appeal by the 
USDA Board of Contract Appeals. 

(2) A person debarred under this 
subpart for less then 1 year may re¬ 
quest reinstatement 1 month after the 
final determination. 

(3) The State director will review the 
request. In reaching a decision to rein¬ 
state, the State director must be satis¬ 
fied that the original wrongful act has 
been righted, is not likely to recur, and 
be assured by the person in writing 
that the person understands the re¬ 
quirements of all applicable statutes 
and regulations, and that the person 
will comply with them in the future. 

§§ 1924.217-1924.219 [Reserved) 

§ 1924.220 Suspension and debarment 
lists. 

(a) Suspension When a person is 
suspended either pending debarment 
or pending appeal, the State director 
shall notify the list officer. The list of¬ 
ficer will keep a list of all persons sus¬ 
pended under this subpart, for cross- 
reference with proposed debarments 
and debarment determinations. He 
will delete names of persons from the 
list as debarment determinations or 
appeals are completed. The list of sus¬ 
pensions will not be released to the 
field or to any person or agency out¬ 
side FmHA, except as required by the 
Freedom of Information Act. 

(b) Debarment (1) When a person is 
debarred after a final decision by the 
USDA Board of Contract Appeals or. 


when no appeal is taken, when the 
time allowed for appeal has passed, 
the State director shall notify the list 
officer of the debarment. The list offi¬ 
cer will keep a list of all persons de¬ 
barred under this subpart, and will dis¬ 
tribute copies of the list to the Admin¬ 
istrator and to all FmHA State direc¬ 
tors, district directors, and county su¬ 
pervisors. 

(2) The list officer shall coordinate 
the debarment list with similar lists 
compiled by other Federal agencies by 
informing such agencies of additions 
and deletions on the debarment list 
and obtaining the lists of the other 
agencies. Such lists are obtained for 
informational purposes only, and are 
not of themselves grounds for suspen¬ 
sion or debarment by FmHA. 

§§ 1924.221-1924.250 [Reserved] 

Exhibit A.—Board of Contract Appeals 

U.S. DEPARTMENT OF AGRICULTURE 

The Secretary's regulations establishing 
the functions of the Agriculture Board of 
Contract Appeals published August 26, 1974, 
and as amended September 4, 1974, July 31, 
1975 and February 26, 1976 (7 CFR Part 24. 
39 FR 30912; 39 FR 32004; 40 FR 32109; 41 
FR 8354). 

Following is the text as in effect on Feb¬ 
ruary 26, 1976: 

TITLE 7 —AGRICULTURE 

SUBTITLE A-OFFICE OF THE SECRETARY OF 
AGRICULTURE 

PART 24—BOARD OF CONTRACT APPEALS, 
DEPARTMENT OF AGRICULTURE 

SUBPART A—ORGANIZATION AND FUNCTIONS 

Sec. 

24.1 General 

24.2 Composition of Board 

24.3 Presiding Officer 

24.4 Jurisdiction 

24.5 Time for filing notice of appeal. 

24.6 Board location and address. 

24.7 Public information 

24.8 Transfer of pending appeals under 7 
CFR Part 2400 and 36 CFR Part 211. 

24.9 Rules of procedure. 

24.10 Definitions 
24.11-20 [Reserved! 

§ 24.1 General 

This Subpart prescribes the organization 
and functions of the Board of Contract Ap¬ 
peals. U.S. Department of Agriculture (re¬ 
ferred to as the "Board”). The provisions of 
5 U.S.C. 551-559 (Administrative Procedure 
Act. 80 Stat. 378, as amended) are not appli 
cable to proceedings before the Board 
except for the requirements under 5 U.S.C. 
552 (81 Stat. 54) respecting public informa¬ 
tion, agency rules, opinions, orders and rec¬ 
ords. 

§24.2 Composition of Board. 

The Board shall be composed of not less 
than four nor more than seven members ap¬ 
pointed by the Secretary of Agriculture, one 
of whom shall be designated Chairman and 
one of whom shall be designated Vice-Chair¬ 
man. A majority of such members shall be 
qualified attorneys admitted to practice law 
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in any State or the District of Columbia. A 
vacancy on the Board shall not impair the 
powers or affect the duties of the Board. 
The Vice-Chairman shall act for the Chair¬ 
man upon request or when the Chairman is 
absent or unable to act. In any case where a 
panel of three members is required to decide 
such case, and one or more of such panel 
members Initially designated is absent or 
unable to act, the Chairman may designate 
another member or members to serve on the 
panel to decide such case. In any case where 
a single member is required to decide a case 
under accelerated procedures and such 
member is absent or unable to act, the 
Chairman may designate another member 
to decide such case. 

§ 24.3 Presiding Officer. 

The Chairman shall act as presiding offi¬ 
cer or designate a member of the Board to 
so act in each proceeding. The presiding of¬ 
ficer shall have power to: 

(a) Rule upon motions and requests; 

(b) Adjourn the hearing from time to time 
and change the time and place of hearing; 

(c) Administer oaths and affirmations and 
take affidavits; 

(d) Receive evidence: 

(e) Order the taking of depositions; 

(f) Admit or exclude evidence; 

(g) Hear oral argument on facts or law; 

(h) Consolidate appeals filed by two or 
more appellants; and 

(1) Do all acts and take all measures neces¬ 
sary for the maintenance of order at the 
hearing and the efficient conduct of the 
proceedings. 

The presiding officer shall be the sole 
member In cases designated for accelerated 
procedure under the rules of procedure of 
the Board. In all other cases, three members 
shall be the panel and a decision of a major¬ 
ity of the panel shall constitute the decision 
of the Board. The Chairman is hereby dele¬ 
gated authority to request subpoenas pursu¬ 
ant to 5 U.S.C. 304. 

§ 24.4 Jurisdiction. 

(a) Decisions of contracting officers of the 
Department of Agriculture and Commodity 
Credit Corporation. The Board shall have 
jurisdiction of appeals taken from decisions 
of contracting officers of agencies of the De¬ 
partment of Agriculture and Commodity 
Credit Corporation within the scope of the 
disputes article of contracts. 

(b) Claims by or against Commodity 
Credit Corporation The Board shall have 
jurisdiction to consider and determine, upon 
specific referral by the President or a Vice- 
President of Commodity Credit Corpora¬ 
tion. an appeal by any person on a contract 
claim by or against Commodity Credit Cor¬ 
poration not pending in the Department of 
Justice or in litigation and involving doubt¬ 
ful or disputed questions of fact or law 
where claimant has been unable to effect 
settlement or adjustment satisfactory to 
him under other established policies and 
procedures. 

(c) Contract Work Hours Standards Act 
The Board shall have jurisdiction of appeals 
taken from decisions of contracting officers 
of the Department of Agriculture under the 
Contract Work Hours Standards Act (Pub. 
L. 87-581. August 13. 1962. 76 Stat. 357; 40 
U.S.C. 327-332). 

(d) Debarment The Board shall have ju¬ 
risdiction to hear and determine the issue of 
debarment and the period thereof, if any, 
on an appeal by a person debarred (1) by an 
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authorized official of the C ommodity Credit 
Corporation under 7 CFR 1407.6(d). or (2) 
by an authorized official of the De-partment 
of Agriculture, under 41 CFR 4-1.604-l(b), 
or (3) by an authorized official of the Farm¬ 
ers Home Administration, under subpart L 
of part 1901, chapter XVIII of this title. 

(e) Appeals from decisions of contracting 
officers of the Forest service. The Board 
shall have Jurisdiction of appeals from deci¬ 
sions of "contracting officers of the Forest 
Service" (see definition In § 24.10(d), Depart¬ 
ment of Agriculture, In which the issue 
under appeal relates to a breach of the 
terms or provisions of a contract except 
that: 

(1) Appeals subject to Board jurisdiction 
involving Forest Service decisions under 
§ 24.4(a) or (d) shall be excluded from juris¬ 
diction under this paragraph. 

(2) Appeals s ubjec t to administrative 
review under 36 CFR 211.2 involving man¬ 
agement and policy decisions and not involv¬ 
ing breach of contract shall be excluded 
from jurisdiction under this paragraph, and 

(3) No appeal under this paragraph shall 
lie where the relief sought is reformation of 
contract, monetary damages or amendment 
of contract at the discretion of the Forest 
Service to extend the term of the contract. 

Either party may appeal to the Board for 
a ruling on the issue of jurisdiction or lack 
thereof under this paragraph. Such appeal 
shall be filed with the Board within 30 days 
from the date of a decision by a Forest offi¬ 
cer as to jurisdiction under this paragraph 
or under 36 CFR 211.2. The ruling of the 
Board on Jurisdiction or lack there of under 
this paragraph may be appealed to the Sec¬ 
retary by either party within 30 days from 
the date of receipt by the appealing party of 
the Board's ruling. Any such appeal to the 
Secretary shall be filed with the Board. The 
decision of the Secretary on appeal of the 
Board's ruling shall be final as to the Issue 
of jurisdiction. 

§ 24.5 Time for filing notice of appeal. 

A notice of appeal shall be filed within 30 
days from the date of receipt of the decision 
of the contracting officer or within such dif¬ 
ferent time as may be prescribed in the con¬ 
tract or other applicable regulation of the 
Department: Provided, That in case of 
appeal under § 24.4(e). the notice of appeal 
shall be filed within 30 days from the date 
of receipt of the decision of the contracting 
officer of the Forest Service. The time for 
filing a notice of appeal shall not be ex¬ 
tended by the Board. 

§ 24.6 Board location and address. 

The Board of Contract Appeals is located 
in Washington, D.C. All correspondence and 
all documents to be filed with the Board 
should be addressed to the Board of Con¬ 
tract Appeals. U.S. Department of Agricul¬ 
ture, Washington. D.C. 20250. 

§ 24.7 Public information 

The records of the Board are open to the 
public for inspection and copying at the 
office of the Board. Decisions and rulings of 
the Board shall be published from time to 
time and copies made available to the public 
upon request at cost of duplication except 
that the Board 6hall. in its discretion, have 
authority to make copies of decisions and 
rulings available at no charge in accordance 
with the record copying policy and proce¬ 
dures of the Department (39 FR 26050). 
Hearings before the Board shall be open to 
the public. 
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§ 24.8 Transfer of pending appeals under 7 
CFR Part 2400 and 36 CFR Part 211. 

Appeals filed prior to the effective date of 
this part 24 with the Board of Contract Ap¬ 
peals pursuant to 7 CFR 2400.1 and 2400.13 
shall be carried to final disposition thereun¬ 
der. and appeals filed prior to the effective 
date of this part 24 pursuant to 36 CFR 
211.20 to 211.37 shall be carried to final dis¬ 
position thereunder, except that where the 
Board established under this subpart A de¬ 
termines that a pending appeal is within its 
jurisdiction, the Board upon agreement of 
the parties may direct and order that fur¬ 
ther proceedings in such pending appeal 
shall be governed by this part 24. 

§24.9 Rules of procedure. 

The Chairman of the Board shall pre¬ 
scribe its rules of procedure and publish 
such rules in subpart B of this part 24, and 
may prescribe and so publish amendments 
thereto from time to time. The rules of pro¬ 
cedure and any amendments thereto shall 
be consistent with this subpart. 

§24.10 Definitions. 

(a) "Board" means the Board of Contract 
Appeals established under this subpart. 

(b) "Chief" means the Chief, Forest Serv¬ 
ice. U.S. Department of Agriculture. 

(c) "Contract” means any agreement en¬ 
tered into by the Department or its agencies 
or authorized officials with any person, in¬ 
cluding timber sale contracts, grazing per¬ 
mits. special use permits, cooperative agree¬ 
ments and other written instruments having 
the legal effect of contracts between the De¬ 
partment and a person. 

A "Contract" also means an agreement en¬ 
tered Into by an applicant for or a recipient 
of funds, either loan or grant, that are ad¬ 
ministered by Farmers Home Administra¬ 
tion and a person, where PmHA has con¬ 
curred with the agreement in writing and/ 
or the agreement is in connection with a 
project financed or insured or to be fi¬ 
nanced or insured in whole or part by such 
funds administered by FmllA. 

(d) "Contracting officer" means any 
person who is designated as a contracting 
officer. For purposes of appeals under 
§ 24.4(e), "contracting officer of the Forest 
Service" means a forest supervisor. Regional 
Forester, or the Chief, Forest Service, as the 
case may be. who is the person designated 
as the contracting officer under a contract. 

Note.— For the purposes of appeal under 
paragraph 24.4(d) a Farmers Home Admin¬ 
istration State Director Is the person desig¬ 
nated as the contracting officer. 

(e) "Department” means the U.S. Depart¬ 
ment of Agriculture. 

(f) "Forest supervisor" means a forest su¬ 
pervisor having responsibility for a national 
forest of the Forest Service and any officer 
or employee of the Forest Service to whom 
authority has heretofore or may hereafter 
by delegated to act in his stead. 

(g) "Government attorney" means the at¬ 
torney of the Department designated to 
handle a particular appeal on behalf of Ihe 
contracting officer. 

(h) "Hearing Clerk" means the Hearing 
Clerk, 14th and Independence Avenue SW„ 
U.S. Department of Agriculture, Washing¬ 
ton. D.C. 20250. 

(i) "Person" means any individual, part¬ 
nership. public or private corporation, asso¬ 
ciation. agency or other legal entity. 
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(j) "Presiding officer" means the member 
of the Board designated to preside at pro¬ 
ceedings In a particular appeal. 

<k> "Regional forester" means a regional 
forester having responsibility for a region of 
the Forest Service and where applicable a 
Forest and Range Experiment Station Di¬ 
rector, Wood Products Laboratory Director, 
Director of the Institute of Tropical Forest¬ 
ry, Area Director, and any officer or em¬ 
ployee of the Forest Service to whom au¬ 
thority has heretofore and may hereafter 
by delegated to act in their stead. 

(1) "State Director" means the Farmers 
Home Administration’s State Director of 
the State having a Jurisdiction over the 
project involved with the contract in ques¬ 
tion. 

§§ 24.11-24.20 [Reserved] 

Board of Contract Appeals 

UNITED STATES DEPARTMENT OF AGRICULTURE 

The rules of procedure of the Board of 
Contract Appeals became effective Septem¬ 
ber 25. 1974 (39 FR 30914, 32004). 

The rules of procedure were revised and 
republished in the Federal Register of Oc¬ 
tober 9. 1975 (40 FR 47473; 40 FR 51995). 
Such revised rules of procedure became ef¬ 
fective November 10, 1975. 

Following is the text as in effect on No¬ 
vember 10, 1975. 

Subpart b—rules of procedure 

The rules of procedure of the Board of 
Contract Appeals currently in effect were 
prescribed in 7 CFR 24.21 (39 FR 30914, 
32004) and became effective on September 

25. 1974. Under 7 CFR 24.9 of the Secre¬ 
tary’s regulations, the Chairman of the 
Board may prescribe amendments of such 
rules consistent with the Secretary’s regula¬ 
tions. 

Experience under the current rules indi¬ 
cates that certain amendments of a clarify¬ 
ing nature would be helpful to counsel and 
the parties. The various Boards of Contract 
Appeals in the executive branch have been 
cognizant of the desirability of moving 
toward more uniform rules to simplify the 
burden facing contractors tfho may deal 
with more than one Government agency. 

The current rules of this Board were pat¬ 
terned after the rules of procedure of the 
Armed Services Board of Contract Appeals. 
The rules of the GSA Board (40 FR 3291; 
January 21, 1975), the proposed uniform 
rules for Government Boards of Contract 
Appeals members, the recommendation and 
report of the council of the Section of 
Public Contract Law of the American Bar 
Association circulated in July 1975, as well 
as other Board procedures have all been 
given careful consideration. The revisions 
adopted for the AGBCA rules of procedure 
move toward greater uniformity with the 
rules of other Boards. 

The revised rules of procedure of the Agri¬ 
culture Board of Contract Appeals are set 
forth In full and shall take effect on Novem¬ 
ber 10. 1975. 

Since these amendments involve internal 
management and technical clarifications of 
procedural rules, it is hereby found and de¬ 
termined that compliance with the notice of 
proposed rulemaking and public procedures 
requirements of 5 U.S.C. 553 is unnecessary 
and contrary to public interest. 

Subpart B—Rules of procedure of part 24. 
subtitle A. title 7 of the Code of Federal 
Regulations is revised to read as follows; 


Sec. 

24.21 Rules of procedure of Agriculture 
Board of Contract Appeals—AGBCA. 

Rules of Procedure 

Docketing , pleadings, preliminary 
procedures 

Rule 

1. Appeals, how taken. 

2. Notice of appeal, contents of. 

3. Forwarding of appeals. 

4. Complaint. 

5. Appeal file. 

6. Answer. 

7. Additional pleadings and motions. 

8. Hearing election. 

9. Accelerated procedure. 

10. Prehearing or presubmission proce¬ 
dures. 

11. Submission without a hearing. 

12. Discovery procedures. 

13. Sanctions. 

14. Subpena power. 

Hearings 

15. Hearings, notice of. 

16. Unexcused absence of a party. 

17. Hearings, open to public, verbatim 
transcript. 

18. Hearings, conduct of. 

Posthearing or postsubmission procedures 

19. Posthearing briefs. 

20. Closing the record. 

21. Copies of papers. 

22. Withdrawal of exhibits. 

23. Decisions. 

24. Reconsideration, motion for. 

Dismissals 

25. Dismissals. 

Miscellaneous 

26. Representation of parties. 

27. Ex parte communications. 

Authority: (5 U.S.C. 301) (40 U.S.C. 
486(c)) sec. 4. 62 Stat. 1070, as amended (15 
U.S.C. 714b); 30 Stat. 35. as amended (16 
U.S.C. 551); 50 Stat. 525. as amended (7 
U.S.C. 1011(f)); secs. 9. 10. 62 Stat. 1072, 
1073, (15 U.S.C. 714g.714h). 

§24.21 Rules of Procedure of Agriculture 
Board of Contract Appeals—AGBCA 

(a) Preface to rules—i 1) Jurisdiction. The 
jurisdiction, organization and functions of 
the Agriculture Board of Contract Ap¬ 
peals—AGBCA—are prescribed by the Sec¬ 
retary of Agriculture in Subpart A of this 
Part 24 (7 CFR 24.1 et seq.; 39 FR 30912. 
32004, 40 FR 32109). The Board has authori¬ 
ty to determine appeals falling within the 
scope of its jurisdiction as fully and finally 
as might the Secretary of Agriculture. 

(2) Organization and location of the 
Board. The Board is located in Washington, 
D.C. and its mailing address is Board of 
Contract Appeals, Room 2912 South Build¬ 
ing, U.S. Department of Agriculture. Wash¬ 
ington, D.C. 20250. Its telephone number is 
AC 202-447-7023. 

(i) The Board consists of a Chairman and 
three other full-time members who are 
qualified attorneys admitted to the practice 
of law together with as many as three part- 
time members who are employees of the De¬ 
partment. 

(ii) The chairman acts as the presiding of¬ 
ficer or designates a Board member as the 
presiding officer for each appeal. The pre¬ 


siding officer is primarily responsible for 
the handling of the case and presides at the 
hearing. Except in appeals handled under 
the accelerated procedures where the pre¬ 
siding officer is the sole deciding member (7 
CFR 24.3), decisions of the Board are ren¬ 
dered by a panel of three members designat¬ 
ed by the chairman and the decision of the 
majority of the panel constitutes the deci¬ 
sion of the Board. 

(3) Decisions on Questions of law . When 
an appeal is taken pursuant to a disputes 
clause in a contract which limits appeals to 
disputes concerning questions! of fact, the 
Board may, in its discretion, hear, consider 
and decide all questions of law necessary for 
the complete adjudication of the issues. In 
the consideration of an appeal, if it appears 
that a claim is involved which is not cogni¬ 
zable under the terms of the contract, the 
Board may make findings of fact with re¬ 
spect to such a claim without expressing an 
opinion on the question of entitlement. 

(4) Board of contract appeals procedure. 
Appeals referred to the Board are handled 
in accordance with these rules of procedure. 
Emphasis is placed upon the sound adminis¬ 
tration of these rules in specific cases be¬ 
cause it is impracticable to articulate a rule 
to fit every possible circumstance which 
may be encountered. Those rules will be in¬ 
terpreted so as to assure a Just and inexpen¬ 
sive determination of appeals without un¬ 
necessary delay. Preliminary procedures are 
available to encourage full disclosure of rel¬ 
evant and material facts, and to discourage 
unwarranted surprise. 

(5) Time, computation and extensions. All 
time limitations specified for various proce¬ 
dural actions are computed as maximums 
and arc not to be fully exhausted if the 
action described can be accomplished in a 
lesser period. Except as otherwise provided 
by law, in computing any period of time pre¬ 
scribed by these rules or any order of the 
Board, the day of the event from which the 
designated period of time begins to run 
shall not be included, but the last day of the 
period shall included unless it is a Saturday, 
Sunday, or a legal holiday, in which event 
the period shall run to the end of the next 
business day. If mailing is required, the date 
of the postmark shall be treated as the date 
action was taken. Requests for extensions of 
time by either party shall be in writing and 
state good cause for the requested exten¬ 
sion. The Board may grant such extensions 
on good cause shown except that the Board 
shall not extend the time prescribed under 7 
CFR 24.5 for taking an appeal. 

Rules of Procedure 

DOCKETING. PLEADINGS. PRELIMINARY 
PROCEDURES 

Rule 1. Appeals, how taken. Notice of an 
appeal shall be in writing and the original, 
together with two copies, shall be mailed or 
otherwise furnished to the contracting offi¬ 
cer from whose decision the appeal is taken, 
addressed to the Secretary of Agriculture, 
within the time specified in the contract or 
allowed by applicable provision of regula¬ 
tion or law. (See 7 CFR 24.5) 

Rule 2. Notice of appeal, contents of. A 
notice of appeal shall be clearly identify the 
decision from which the appeal is taken, the 
date of the decision, the contract number, 
the agency or field office of the Department 
cognizant of the dispute and shall indicate 
that an appeal is thereby intended. The 
notice of appeal need not follow any pre- 
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scribed form. It may be in the form of a 
letter. It should be signed personally by the 
appellant (the contractor making the 
appeal), or by an officer of the appellant 
corporation or member of the appellant 
firm, or by the contractor’s duly authorized 
representative or attorney. 'The complaint 
referred to in rule 4 may be filed with the 
notice of appeal, or the appellant may desig¬ 
nate the notice of appeal as a complaint if it 
otherwise fulfills the requirements of a com¬ 
plaint. 

Rule 3. Forwarding of appeals. When a 
notice of appeal in any form has been re¬ 
ceived by the contracting officer, the date of 
mailing (or date of receipt, if otherwise con¬ 
veyed) shall be endorsed thereon by the 
contracting officer. The contracting officer 
shall forward the original and one copy of 
the notice of appeal to the Board within 10 
days through agency channels. The agency 
office receiving such notice of appeal shall 
forward the original and one copy to the 
Board of Contract Appeals, U.S. Depart¬ 
ment of Agriculture. Washington, D.C. 
20250, not later than 15 days from the date 
of receipt from its contracting officer. Fol¬ 
lowing receipt by the Board of such notice 
of appeal, the Board will notify the appel¬ 
lant (contractor) and the contracting officer 
of the docketing of the appeal and will fur¬ 
nish a copy of these rules to the appellant. 

Rule 4. Complaint A complaint shall be 
filed by appellant with the Board not later 
than the date prescribed by letter from the 
Board except where the Board treats the 
notice of appeal as the complaint. The com¬ 
plaint shall contain simple, concise and 
direct statements of each claim and the 
dollar amount claimed, alleging the basis for 
each claim with appropriate reference to 
contract provisions. This pleading shall ful¬ 
fill the generally recognized requirements of 
a complaint, although no particular form or 
formality is required. If a complaint is not 
timely filed, the Board may treat the notice 
of appeal as the complaint if it deems the 
issues to be sufficiently defined. The Board 
will notify the government attorney of any 
such determination. 

Rule 5. Appeal file, (a) Duties of contract¬ 
ing officer. The contracting officer shall as¬ 
semble and file with the Board within the 
time prescribed by letter from the Board, 
three copies of all documents pertinent to 
the appeal as an appeal file including as ap¬ 
plicable but not necessarily limited to: 

(1) The decision and findings of fact from 
which appeal is taken; 

(2) The contract including pertinent speci¬ 
fications, amendments, plans and drawings; 

(3) All corresponsence between the parties 
pertinent to the appeal, including the letter 
or letters of claim in response to which deci¬ 
sion was issued; 

(4) Transcripts of any testimony taken 
during the course of proceedings, and affi¬ 
davits or statements of any witnesses on the 
matter in dispute made prior to the filing of 
notice of appeal with the Board; and 

(5) Any additional information considered 
pertinent. 

(b) Organization of appeal file. Docu¬ 
ments in the appeal file may be originals or 
legible facsimile or authenticated copies 
thereof, and shall be arranged in chronolog¬ 
ical order, where practicable, numbered se¬ 
quentially, tabbed, and indexed to Identify 
the contents of the file. 

(c) Board action upon receipt of appeal 
file. The Board upon receipt of the appeal 
file from the contracting officer will send a 
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copy thereof to appellant and to the Gov¬ 
ernment attorney. The appellant and the 
Government attorney may supplement the 
appeal file by filing with the Board three 
copies of any additional documents not con¬ 
tained in the appeal file assembled by the 
contracting officer which appellant or the 
Government attorney believes are also per¬ 
tinent to the appeal. Such filings shall be 
made with the Board within the time pre¬ 
scribed by the Board. The Board upon re¬ 
ceipt of any such additional documents will 
send a copy thereof to the other party. 

(d) Status of documents in appeal file. 
Documents contained in the appeal file are 
considered, without further action by the 
parties, as part of the record upon which 
the Board will render its decision, unless a 
party objects to the consideration of a par¬ 
ticular document in advance of hearing or 
of closing the record in the event there is no 
hearing on the appeal. If objection to a doc¬ 
ument is made, the Board will rule upon its 
admissibility into the record as evidence. 

(e) Lengthy documents. The Board may 
waive the requirement of including in the 
copy of the appeal file to be furnished to 
the other party copies of bulky, lengthy, or 
out-of-size documents when a party shows 
to the satisfaction of the Board that provid¬ 
ing such documents would impose an undue 
burden: Provided, That such documents are 
available for inspection at the office of the 
party filing only one copy thereof. Such 
documents will also be available for inspec¬ 
tion at the office of the Board. 

Rule 6. Answer. The Government attorney 
will be requested by the Board to file an 
answer on behalf of the contracting officer 
after the complaint has been filed. The 
answer shall be filed with the Board within 
the time prescribed by letter from the 
Board and shall be in an original and two 
copies setting forth simple, concise, and 
direct statements of defenses to each claim 
asserted by appellant. This pleading shall 
fulfill the generally recognized require¬ 
ments of an answer, and shall set forth any 
affirmative defenses or counterclaims as ap¬ 
propriate. The Board will send a copy of the 
answer to appellate. If a counterclaim is 
filed, an opportunity will be afforded to ap¬ 
pellant to file a response. If an answer is not 
timely filed, the Board may, in its discre¬ 
tion, enter a general denial and so notify 
the appellant. 

Rule 7. Additional pleadings and motions. 
The presiding officer may permit or require 
such additional pleadings or amendments 
thereto and motions to be filed as may be 
desireable in the interests of defining the 
Issues and affording the parties full oppor¬ 
tunity to prepare their cases. When issues 
within the proper scope of the appeal, but 
not raised by the pleadings or the appeal 
file are tried by express or implied consent 
of the parties, or by permission of the pre¬ 
siding officer, such issues shall be treated in 
all respects as if raised therein. In such in¬ 
stances, motions to amend the pleadings to 
conform to the proof may be entered but 
not required. If evidence is objected to at a 
hearing on the ground that it is not within 
the issues raised by the pleadings of appeal 
file, it may be admitted within the proper 
scope of the appeal: Provided, however. 
That the objecting party may be granted a 
continuance if necessary to enable such 
party to meet such evidence. 

Rule 8. Hearing election. A hearing before 
the Board shall be a matter of right which 
shall be afforded to appellant. The Govem- 
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ment attorney may request a hearing in any 
case. If the parties waive a hearing the case 
shall be submitted on the record except 
where the presiding officer requires a hear¬ 
ing. The Board will ascertain from the par¬ 
ties whether a hearing is requested and or¬ 
dinarily this will be done after the appeal 
file and pleadings have been received by the 
Board. 

Rule 9. Accelerated procedure, (a) Elec¬ 
tion. Either party may notify the Board of 
its election to have the appeal handled 
under this rule 9. If both parties agree to 
handling under accelerated procedure, the 
presiding officer shall determine whether 
the appeal falls within the dollar limitation 
prescribed in paragraph (b) of this rule 9 
and whether the case otherwise is appropri¬ 
ate, taking into consideration the nature of 
the dispute, for handling under accelerated 
procedure. The determination of the presid¬ 
ing officer to handle or not handle the 
appeal under accelerated procedure shall be 
final. 

(b) Dollar amount limitation. In order to 
be eligible for handling under accelerated 
procedure, the appeal shall involve $25,000 
or less consisting of the claim of appellant 
together with the amount Involved in any 
counterclaim filed by the Government at¬ 
torney. If no dollar amount of claim or 
counterclaim is involved, the presiding offi¬ 
cer shall determine whether the appeal can 
be properly disposed of under this rule 9. 

(c) Elimination of procedures. In cases 
proceeding under this rule 9. parties are en¬ 
couraged to the extent possible consistent 
with adequate presentation of their factual 
and legal positions, to waive pleadings, dis¬ 
covery and briefs. 

(d) Presiding officer as decisionmaker. 
The presiding officer in any appeal handled 
under accelerated procedure shall issue a 
short written decision as soon as practicable 
after closing of the record and such decision 
shall be the final decision of the Board. 

Rule 10. Prehearing or presubmission pro¬ 
cedures. (a) Prehearing orders. The presid¬ 
ing officer may issue an order in cases 
where a hearing will be held prescribing as 
to one or more of the following that the 
parties shall: 

(1) Exchange a list of witnesses giving 
titles and a brief description of the subject 
matter of the testimony; 

(2) Exchange proposed exhibits and pre¬ 
pare an additional set thereof for the pre¬ 
siding officer; and 

(3) Exchange a list of expert witnesses 
with a summary of their qualifications and 
testimony. 

(b) Prehearing orders in complex cases. 
The presiding officer may issue a more com¬ 
prehensive order in cases where a hearing 
will be held and it appears that the issues 
are confused, complex, that the hearing will 
be unduly long, or where quantum is in¬ 
volved. Such order, in addition to covering 
one or more of the items under (a) of this 
rule, may prescribe as to one or more of the 
following that the parties shall: 

(1) Submit to the presiding officer a stipu¬ 
lation of all facts not in dispute; 

(2) Attempt preparation of an agreed 
statement of factual and legal issues and, 
failing therein, submit separate statements; 
and 

(3) Submit to the other party, where the 
issue of quantum will be heard, a statement 
of the monetary claim in detail with ac¬ 
counting schedules and explanations and 
afford the other party the right to an audit 
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with the audit report to be available to both 
parties. 

(c) Prehearing or presubmission briefs and 
oral argument The presiding officer may 
require or allow the filing of prehearing or 
presubmission briefs in such manner as pre¬ 
scribed and may also require or allow oral 
argument in such manner as prescribed 
prior to hearing or submission on the 
record. 

(d) Prehearing or presubmission confer¬ 
ence. The presiding officer may require a 
prehearing or presubmission conference to 
consider: 

(1) The simplification or clarification of 
the issues; 

(2) The possibility of obtaining stipula¬ 
tions. admissions, agreements on docu¬ 
ments. understandings on matters already 
of record or similar agreements which will 
avoid unnecessary proof; 

(3) The limitation of the number of expert 
witnesses, or avoidance of similar cumula¬ 
tive evidence if the case is to be heard; 

(4) The possibility of agreement disposing 
of all or any of the issues in dispute; 

(5) Such other matters as may aid in the 
disposition of the appeal. 

The results of the conference shall be re¬ 
duced to writing by the presiding officer 
and this writing shall constitute part of the 
record. 

Rule 11. Submission without a hearing. 
Either party may elect to waive a hearing 
and if the other party as well as the Board 
do not require a hearing, the case shall be 
submitted upon the record before the 
Board. Submission of a case without hear¬ 
ing does not relieve the parties from the ne¬ 
cessity of proving the facts supporting their 
allegations or defenses. Affidavits, deposi¬ 
tions. admissions, answers to interrogatories 
and stipulations may be employed to supple¬ 
ment other documentary evidence in the 
Board record. The Board may permit such 
submission to be supplemented by oral argu¬ 
ment and briefs. 

Rule 12. Discover]/ procedures, (a) General 
policy and protective orders. The parties are 
encouraged to engage in voluntary discovery 
procedures. In connection with any deposi¬ 
tion or other discovery procedure, the pre¬ 
siding officer may make any order which 
justice requires to protect a party or person 
from annoyance, embarrassment., oppres¬ 
sion, or undue burden or expense, and such 
order may include limitations on the scope, 
method, time and place for discovery, and 
provisions for protecting the secrecy of con¬ 
fidential information or documents. 

(b) When depositions permitted. After an 
appeal has been docketed and complaint 
filed, the parties may mutually agree to. or 
the presiding officer may, upon application 
of either party and for good cause shown, 
order the taking of testimony of any person 
by deposition upon oral examination or 
written interrogatories before any officer 
authorized to administer oaths at the place 
of examination, for use as evidence or for 
purpose of discovery. The application for 
order shall specify whether the purpose of 
the deposition is discovery or for use as evi¬ 
dence. 

(c) Orders on depositions. The time, place, 
and manner of taking depositions shall be as 
mutually agreed by the parties, or failing 
such agreement, governed by order of the 
presiding officer. 

(d) Expenses. Each party shall bear its 
own expenses associated with the taking of 
any deposition. 
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(e) Interrogatories to parties. After an 
appeal has been docketed, a party may serve 
on the other party written interrogatories 
to be answered separately in writing, signed 
under oath and returned within 30 days. 
Upon timely objection by the party, the pre¬ 
siding officer will determine the extent to 
which the interrogatories will be permitted. 

(f) Admission of facts. After an appeal has 
been docketed, a party may serve on the 
other party a request for the admission of 
specified facts. The party served shall 
answer each requested item or file objec¬ 
tions thereto within 30 days after service. 
The presiding officer will rule on any such 
objections. The factual propositions set out 
in the request shall be deemed admitted 
upon the failure of a party to respond or 
object to the request for admission. 

(g) Production, inspection and copying of 
documents. After an appeal has been dock¬ 
eted. a party may arrange with the other 
party to produce and permit the inspection 
and copying or photographing of any desig¬ 
nated documents or objects, not privileged, 
specifically identified, and their relevance 
and materiality to the cause or causes In 
issue explained, which are reasonably calcu¬ 
lated to lead to the discovery of admissible 
evidence. If the parties cannot agree there¬ 
on, the presiding officer shall specify just 
terms and conditions in making the inspec¬ 
tion and making copies and photographs. 
Expenses of making copies and photographs 
shall be borne by the party seeking to make 
or cause to be made copies and photo¬ 
graphs. 

Rule 13. Sanctions. If any party fails or 
refuses to obey an order issued by the pre¬ 
siding officer, the presiding officer may 
make such order in regard to the failure 
deemed necessary to the Just and expedi¬ 
tious conduct of the appeal. 

Rule 14. Subpena power. The Chairman 
has authority by delegation from the Secre¬ 
tary to request the appropriate U.S. attor¬ 
ney to apply to the appropriate U.S. district 
court for the issuance of subpenas pursuant 
to 5 U.S.C. 304. 

HEARINGS 

Rule 15. Hearings, notice of. The presid¬ 
ing officer shall give notice of the time and 
place set for hearing which shall be sched¬ 
uled as may best sene the interests of the 
parties and the Board. Such notice shall be 
sent to the parties in WTiting not less than 
30 days in advance of the date for such 
hearing unless the parties waive notice. 

Rule 16. Unexcuscd absence of a party. 
The unexcused absence of a party at the 
time and place set for hearing will not be oc¬ 
casion for delay. In the event of such ab¬ 
sence, the hearing will proceed and the case 
will be regarded as submitted by the absent 
party as provided in rule 11. 

Rule 17. Hearings, open to public, verba¬ 
tim transcript. Hearings shall be open to 
the public. Testimony shall be reported ver¬ 
batim. Transcripts of the proceedings shall 
be made available by the Board to the Gov¬ 
ernment attorney. Appellant may order 
transcripts of the proceedings from the con¬ 
tract reporter at the hearing at actual cost 
of duplication (Pub. L. 92-463, October 6. 
1972, 86 Stat. 770. 5 UJS.C. App. I). 

Rule 18. Hearings, conduct of. (a) General. 
Hearings shall be as informal as may be rea¬ 
sonable and appropriate under the circum¬ 
stances. The parties may offer such relevant 
evidence as they deem appropriate and as 
would be admissible under the generally ac¬ 


cepted rules of evidence applied in the 
courts of the United States in nonjury 
trials, subject, however, to the sound discre¬ 
tion of the presiding officer in supervising 
the extent and manner of presentation of 
such evidence. In general, admissibility will 
hinge on relevancy and materiality. Letters 
or copies thereof, affidavits or other evi¬ 
dence not ordinarily admissible under the 
generally accepted rules of evidence, may be 
admitted in the discretion of the presiding 
officer. The presiding officer shall receive 
only evidence which is germane to the 
issues involved and shall exclude, insofar as 
practicable, evidence which is immaterial, ir¬ 
relevant or unduly repetitious or which is 
not of the sort upon which responsible per¬ 
sons are accustomed to rely. The weight to 
be attracted to evidence presented in any 
particular form will be within the discretion 
of the Board members considering the case, 
taking into consideration all the circum¬ 
stances of the particular case. Stipulations 
of fact agreed upon by the parties may be 
regarded and used as evidence at the hear¬ 
ing. The parties may stipulate the testimo¬ 
ny that would be given by a witness if the 
witness were present. The presiding officer 
may in any case require evidence in addition 
to that offered by the parties. 

(b) Examination of witnesses. Witnesses 
will be examined under oath or affirmation 
subject to cross-examination and questions 
from the presiding officer and Board mem¬ 
bers. If the testimony of a witness is not 
given under oath, the presiding officer may 
warn the witness that statements made may 
be subject to provisions of law imposing 
penalties for knowingly making false repre¬ 
sentations (18 U.S.C. 287. 1001). 

(c) Burden of proof and order of proceed¬ 
ing. The burden of proof rests on the appel¬ 
lant asserting the claim or error in the deci¬ 
sion except that the burden of proof in case 
of counter-claims rests on the party assert¬ 
ing them. Unless otherwise permitted by the 
presiding officer, the appellant shall pro¬ 
ceed first at the hearing followed by the 
presentation of the Government attorney 
and any rebuttal case permitted by the pre¬ 
siding officer. 

(d) Objections. If a party objects to the 
admission or rejection of any evidence or to 
a limitation of the scope of any examination 
or cross-examination, such party shall state 
briefly the grounds of such objection and 
the presiding officer shall rule thereon or 
reserve ruling. 

(e) Records and documents. Upon proof of 
authenticity, papers, books, records or docu¬ 
ments shall be admissible in evidence with¬ 
out the production of the person who made 
or prepared the same except that the 
person who prepared documents specially 
for use at the hearing should be available to 
explain such documents. 

(f) Exhibits. All documents offered in evi¬ 
dence at a hearing shall be marked for iden¬ 
tification by number or letter as prescribed 
by the presiding officer. Except where the 
presiding officer finds that the furnishing 
of copies is Impracticable, a copy of each 
proposed exhibit shall be made available to 
the other party when offer is made or prior 
to the hearing, if possible. 

(g) Offer of proof. Whenever evidence is 
excluded from the record the offering party 
may make an offer of proof briefly stating 
the evidence proposed to be received into 
evidence. 

(h) Official notice. Official notice will be 
taken of such matters as are judicially no- 
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tlced by the courts of the United States and 
of any other matter of technical, scientific, 
or commercial fact of established character: 
provided, that the parties shall be given 
adequate notice of matters so noticed and 
shall be given adequate opportunity to show 
that such facts are erroneously noticed. 

(i) Depositions. No testimony taken by 
deposition shall be considered as part of the 
evidence in the hearing of an appeal unless 
and until such testimony is offered and re¬ 
ceived in evidence at such hearing. It will 
not be received in evidence if the deponent 
is present and can testify personally at the 
hearing. In such instances, however, the 
deposition may be used to contradict or im¬ 
peach the testimony of the witness given at 
the hearing. In cases submitted on the 
record, the presiding officer may receive de¬ 
positions as evidence in supplementation of 
that record. 

POSTHEARING OR POSTSUBMISSION PROCEDURES 

Rule 19. Posthearing briefs. The presiding 
officer shall prescribe the manner of filing 
any posthearing briefs. 

Rule 20. Closing the record, (a) Contents. 
The record consists of the appeal file de¬ 
scribed in rule 5 and. to the extent the fol¬ 
lowing have been filed, the pleadings, pre- 
hearing conference memoranda or orders, 
prehearing briefs, depositions or interroga¬ 
tories received in evidence, admissions, stip¬ 
ulations. transcripts of conferences and 
hearings, hearing exhibits, posthearing 
briefs and documents which the presiding 
officer has specifically designated be made 
part of the record. The record will at all rea¬ 
sonable times be available for inspection by 
the parties at the office of the Board. 

(b) Closing or settling of record. Except as 
the presiding officer may otherwise order, 
no proof shall be received in evidence after 
completion of a hearing or in cases submit¬ 
ted on the record, after the parties have 
been notified that the case is ready for deci¬ 
sion. The weight to be attached to any evi¬ 
dence of record will rest within the sound 
discretion of the Board members consider¬ 
ing the case. The presiding officer may in 
any case require either party, with appropri¬ 
ate notice to the other party, to submit ad¬ 
ditional evidence on any matter relevant to 
the appeal. 

Rule 21. Copies of papers. When books, 
records, papers, or documents have been re¬ 
ceived In evidence, a true copy thereof or of 
such part thereof as may be material or rel¬ 
evant may be substituted therefor, during 
or after the hearing. 

Rule 22. Withdrawal of exhibits. After a 
decision has become final the Board may. 
upon request and after notice to the other 
party, in its discretion, permit the with¬ 
drawal of original exhibits, or any part 
thereof, by the party entitled thereto. The 
substitution of true copies of exhibits or any 
part thereof may be required by the Board 
in its disccretion as a condition of granting 
permission for such withdrawal. 

Rule 23. Decisions. The Board shall issue 
written decisions containing findings of fact 
and conclusions and shall send copies simul¬ 
taneously to the parties by certified mail or, 
if delivered directly, with a notation of the 
date of delivery. Decisions of the Board will 
be made solely upon the record as described 
in rule 20. 

Rule 24. Reconsideration, motion for. A 
motion for reconsideration of a Board deci¬ 
sion, if filed by either party, shall set forth 
specifically the ground or grounds relied 
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upon to sustain the motion and shall be 
filed within 30 days from the date of receipt 
of a copy of the Board decision by the party 
filing the motion. The Board, in its discre¬ 
tion, may deny the motion or permit such 
additional proceedings as deemed necessary. 

DISMISSALS 

Rule 25. Dismissals, (a) Lack of jurisdic¬ 
tion. A motion to dismiss for lack of juris¬ 
diction may be filed by a party at any time. 
The Board may also raise the question of ju¬ 
risdiction at any time on its own motion. 
The presiding officer shall prescribe any 
necessary proceedings including but not lim¬ 
ited to written arguments, briefs or hearing 
on the issue of jurisdiction. The presiding 
officer shall issue a Ruling on the issue of 
jurisdiction unless the Chairman requires a 
full three member panel to consider the 
issue of jurisdiction in which event the des¬ 
ignated panel shall issue the Ruling on the 
issue of jurisdiction. 

(b) Failure to prosecute. Whenever a 
record discloses the failure of either party 
to file documents required by these rules, 
respond to notices or correspondence from 
the presiding officer, comply with orders of 
the presiding officer, or otherwise indicates 
an intention not to continue the prosecution 
or defense of an appeal, the presiding offi¬ 
cer may issue an order requiring the offend¬ 
ing party to show cause why the appeal 
should not be either dismissed or granted, 
as appropriate. If the offending party shall 
fail to show such cause, the presiding officer 
may issue an Order of Dismissal for failure 
to prosecute or take such other action 
deemed reasonable and proper under the 
circumstances. 

(c) Without prejudice. In certain cases, ap¬ 
peals docketed before the Board are re¬ 
quired to be placed in a suspense status and 
the Board is unable to proceed with disposi¬ 
tion thereof for reasons not within the con¬ 
trol of the Board. In any such case where 
the suspension has continued, or it appears 
that it will continue, for an inordinate 
length of time, the presiding officer, exercis¬ 
ing sound discretion, may dismiss such ap¬ 
peals without prejudice to restoration to the 
docket when the cause of suspension has 
been removed. Unless either party or the 
Board acts within 3 years to reinstate any 
appeal dismissed without prejudice, the dis¬ 
missal shall be deemed with prejudice. 

(d) Settlement or withdrawal The parties 
may settle the issues at any state of the pro¬ 
ceedings before issuance of a decision of the 
Board. The appellant may withdraw the 
appeal at any time. The presiding officer in 
the event of settlement or withdrawal shall 
issue an Order of Dismissal. 

MISCELLANEOUS 

Rule 26. Representation of parties. Appel¬ 
lant may appear before the Board in person 
or be represented by an authorized repre¬ 
sentative or attorney subject to the limita¬ 
tions prescribed in 7 CPR 1.26 regarding 
representation before the Department. The 
Government shall be represented by the 
Government attorney. 

Rule 27. Ex parte communications. No 
member of the Board or of the Board s staff 
shall entertain, nor shall any person direct¬ 
ly or indirectly involved in an appeal submit 
to the Board or the Board's staff, off the 
record any evidence, explanation, analysis, 
or advice, whether written or oral, regarding 
any matter at issue in an appeal. This provi¬ 
sion does not apply to consultation among 
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Board members nor to ex parte communica¬ 
tion concerning the Board's administrative 
functions or procedures. 

Effective date: The provisions of this sub¬ 
part B of part 24 shall take effect on No¬ 
vember 10, 1975. 

Signed at Washington, D.C., on Septem¬ 
ber 5. 1975. 

Paul H. Rapp. 
Chairman, Board of Contract Appeals. 

[FR Doc. 78-23403 Filed 8-18-78*. 8:45 am] 


[4910-13] 

Title 14—Aeronautics and Space 

CHAPTER I—FEDERAL AVIATION AD¬ 
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION 

[Airspace docket No. 78-EA-22] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone: Beckley, 
W. Va. 

AGENCY: Federal Aviation Admin- 
stration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment alters 
the Beckley, W. Va., control zone over 
Raleigh County Memorial Airport. 
Beckley, W. Va. This alteration will 
provide protection to aircraft execut¬ 
ing the new VOR/DME RWY 19 in¬ 
strument approach which has been de¬ 
veloped for the airport. An instrument 
approach procedure requires the desig¬ 
nation of controlled airspace to pro¬ 
tect instrument aircraft utilizing the 
instrument approach. 

EFFECTIVE DATE: 0901 G.m.t. No¬ 
vember 2, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent, Airspace and Proce¬ 
dures Branch, AEA-530. Air Traffic 
Division, Federal Aviation Adminis¬ 
tration, Federal Building, J. F. K. In¬ 
ternational Airport. Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
subpart F of part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
is to alter the Beckley, W. Va., control 
zone. The rule resulted from the devel¬ 
opment of a new instrument approach 
for the airport. On page 20820 of the 
Federal Register for May 15, 1978, 
the FAA published a proposed amend¬ 
ment to alter the subject control zone. 
Interested parties were given time in 
which to submit comments. No objec¬ 
tions were received. 
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Drafting Information 

The principal authors of this docu¬ 
ment are Prank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, subpart P of part 71 of t he F eder- 
al Aviation regulations (14 CFR part 
71) is amended, effective 0901 G.m.t. 
November 2.1978, as published, except 
to change the final approach course 
by 1 degree, from 002° to 001% a minor 
chage. 

(Sec. 307(a), and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(c)); 
sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(c)); and 14 CFR 
11.69.) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director , Eastern Region. 

1. Amend §71.171 of part 71 of the 
Federal Aviation Regulations by 
adding the following to the description 
of the Beckley, W. Va.. control zone: 

; within 3 miles each side of the Beckley 
VORTAC 001* radial, extending from the 
6.5-mile radius zone to 8.5 miles north of the 
VORTAC. 

CFR Doc. 78-23376 Filed 8-18-78; 8:45 am] 


[4910-13] 

(Airspace Docket No. 78-EA-301 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE- 
PORTING POINTS 

Alterotion of Control Zone and 
Transition Area: Wilmington, Del. 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment alters 
the Wilmington, Del., control zone and 
transition area, over Greater Wilming¬ 
ton Airport and Summit Airpark, Wil¬ 
mington, Del. These alterations are 
necessary due to a revision to VOR 
RWY 9 instrument approach to Great¬ 
er Wilmington Airport and other pre¬ 
scribed approach procedures for both 
airports. The change to the instru¬ 
ment approach procedures require the 
alteration of the controlled airspace to 


protect instrument aircraft utilizing 
the instrument approaches. 

EFFECTIVE DATE: August 21, 1978. 
FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent. Airspace and Proce¬ 
dures Branch, AEA-530, Air Traffic 
Division, Federal Aviation Adminis¬ 
tration, Federal Building, J. F. K. In¬ 
ternational Airport, Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
subparts F and G of part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) is to alter a control zone and 
transition area. The rule resulted from 
the development of a revision to the 
instrument approach for the airport. 
On page 24851 of the Federal Regis¬ 
ter for June 8, 1978, the FAA pub¬ 
lished a proposed amendment to alter 
the subject control zone and transition 
area. Interested parties were given 
time in which to submit comments. No 
objections were received. 

Drafting Information 

The principal authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, subparts F and G of part 71 o f the 
Federal Aviation Regulations (14 CFR 
Part 71) are amended, effective August 
21, 1978, as published. 

(Sec. 307(a), 313(a), Federal Aviation Act of 
1958 (49 U.S.C. 1348(a), 1354(c)); sec. 6(0, 
Department of Tran spor tation Act (49 
U.S.C. 1655(0); and 14 CFR 11.69. 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director , Eastern Region. 

1. Amend § 71.171 of part 71 of the 
Federal Aviation Regulations by delet¬ 
ing the description of the Wilmington, 
Del., control zone and by inserting the 
following in lieu thereof: 

Within a 6-mile radius of the center 
39*40*42" N.. 75*36*27" W. of Greater Wil¬ 
mington Airport. Wilmington, Del. 

2. Amend §71.181 of Part 71 of the 
Federal Aviation Regulations by delet¬ 
ing the description of the Wilmington, 
Del., 700-foot floor transition area and 
by inserting the following in lieu 
thereof: 


That airspace extending upward from 700 
feet above the surface within an 11.5-mile 
radius of the center 39*40*42" N., 75*36*27" 
W. of Greater Wilmington Airport. Wil¬ 
mington, Del., extending clockwise from a 
270* bearing to a 030* bearing from the air¬ 
port; within a 10-mile radius of the center of 
Greater Wilmington Airport, extending 
clockwise from a 030* bearing to a 270* bear¬ 
ing from the airport; within 5 miles each 
side of the New Castle, Del.. VORTAC 281* 
radial, extending from the VORTAC to 16.5 
miles west of the VORTAC; within 5 miles 
each side of the New Castle, Del., VORTAC 
111* radial, extending from the VORTAC to 
11 miles east of the VORTAC; within a 5- 
mile radius of the center 39*31'17" N., 
75*43*17" W. of Summit Airpark Airport, 
Middletown. Del.; within 2.5 miles each side 
of a line bearing 345* from a point 39*23*36" 
N.. 75*40*36" W., extending from said point 
to the 5-mile radius area centered on 
Summit Airpark Airport and within 3 miles 
each side of a 234* bearing from the Greater 
Wilmington Airport ILS RWY 1 LOM, ex¬ 
tending from the Summit Airpark Airport 5- 
mile radius area to 13 miles southwest of 
the LOM. 

[FR Doc.78-23377 Filed 8-18-78; 8:45 am] 


[4910-13] 

(Airspace Docket No. 78-EA-34] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Designation of Transition Area: 
Chesapeake, Va, 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment desig¬ 
nates a Chesapeake, Va., transition 
area, over Chesapeake Municipal Air¬ 
port, Chesapeake, Va. This designa¬ 
tion will provide protection to aircraft 
executing the new VOR/DME 4 stand¬ 
ard instrument approach which has 
been developed for the airport. An in¬ 
strument approach procedure requires 
the designation of controlled airspace 
to protect instrument aircraft utilizing 
the instrument approach. 

EFFECTIVE DATE: 0901 G.m.t. Octo¬ 
ber 19, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent, Airspace and Proce¬ 
dures Branch, AEA-530, Air Traffic 
Division, Federal Aviation Adminis¬ 
tration, Federal Building, J.F.K. In¬ 
ternational Airport, Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
subpart G of part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
is to designate a new transition area. 
The rule resulted from the develop- 
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merit of a new instrument approach 
for the airport. On page 24324 of the 
Federal Register for June 5, 1978, the 
FAA published a proposed amendment 
to designate the subject transition 
area. Interested parties were given 
time in which to submit comments. No 
objections were received. 

Drafting Information 

The principal authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision. and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor. subpart G of part 71 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
71) is amended, effective 0901 Gm.t. 
October 19, 1978, as published. 

(Sec. 307(a), and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(c)); 
sec. 8(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an economic impact state¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director, Eastern Region. 

1. Amend §71.181 of part 71 of the 
Federal Aviation Regulations by desig¬ 
nating a Chesapeake, Va., 700-foot 
floor transition area as follows: 

Chesapeake, Va. 

That airspace extending upward from 700 
feet above the surface within a 6.5-mile 
radius of the center, 36 6 39'48” N., 76*19'23" 
W., of Chesapeake Municipal Airport, 

Chesapeake. Va. 

CFR Doc. 78-23378 Filed 8-18-78; 8:45 am] 


[4910-13] 

(Airspace Docket No. 78-EA-65) 

part 71—designation of federal 

AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Control Zone and 
Transition Area: Martinsburg, Pa. 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 

ACTION: Final rule. 

SUMMARY: This rule will alter the 
control zone and transition area of 
Martinsburg, Pa. by amending the de¬ 
scriptions to reflect a change in the 
name of the airport to Altoona-Blair 
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County Airport and the description 
caption to Altoona, Pa. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent, Airspace and Proce¬ 
dures Branch, AEA-530, Air Traffic 
Division, Federal Aviation Adminis¬ 
tration, Federal Building, J.F.K. In¬ 
ternational Airport, Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
The rule is minor in nature and does 
not impose any additional burden on 
any person. In view of the foregoing, 
notice and public procedure hereon 
are unnecessary and the rule may be 
made effective in less than 30 days. 

Drafting Information 

The principal authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, Subparts F and G of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) are amended, effective 
August 21, 1978 by adoption of the 
amendment, as follows: 

1. Amend § 71.171 of Part 71 of the 
Federal Aviation Regulations by 
amending the Martinsburg, Pa. con¬ 
trol zone as follows: 

(a) . Delete the caption “Martins¬ 
burg, Pa.” and insert “Altoona. Pa.“ in 
lieu thereof. 

(b) . In the description of the control 
zone, delete “Blair County Airport, 
Martinsburg, Pa.” and insert “Altoo- 
na-Blair County Airport’* in lieu there¬ 
of. 

2. Amend §71.181 of part 71 of the 
Federal Aviation Regulations by 
amending the Martinsburg, Pa. 700- 
foot floor transition area as follows: 

(a) . Delete the caption “Martins¬ 
burg, Pa.” and insert “Altoona. Pa.“ in 
lieu thereof. 

(b) . In the description of the 700- 
foot floor transition area, delete “Blair 
County Airport, Martinsburg, Pa.” and 
insert “Altoona-Blair County Airport” 
in lieu thereof. 

(Sec. 307(a) and 313(a). Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(c)); 
sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(c)); and 14 CFR 
11.69.) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 
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Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director, Eastern Region. 
fFR Doc. 78-23456 Filed 8-18-78; 8:45 ami 


[4910-13] 

[Airspace Docket No. 78-EA-591 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Alteration of Transition Area: 
Grundy, Va. 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This rule alters the 
Grundy, Va. transition area by amend¬ 
ing the description to reflect a 2° 
change, 053° to 055°, in the bearing 
final approach course. This change is 
a reflection of the revised VOR RWY 
4 instrument approach procedure. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent, Airspace and Proce¬ 
dures Branch. AEA-530, Air Traffic 
Division. Federal Aviation Adminis¬ 
tration, Federal Building. J.F.K. In¬ 
ternational Airport, Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
This rule is minor in nature and does 
not impose any additional burden on 
any person. In view of the foregoing, 
notice and public procedure hereon 
are unnecessary and the rule may be 
made effective in less than 30 days. 

Drafting Information 

The principal authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor. subpart G of Part 71 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
71) is amended, effective upon publica¬ 
tion in the Federal Register by adop¬ 
tion of the amendment, as follows: 

1. Amend § 71.181 of Part 71 of the Feder¬ 
al Aviation Regulations so as to amend the 
description of the Grundy. Va. 700-foot 
floor transition area by deleting *‘053“’ and 
by inserting “055*“ in lieu thereof. 

(Sec. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(c)); 
sec. 6(c) of the Department of Transporta¬ 
tion Act (49 U.S.C. 1655(c)); and 14 CFR 
11.69.) 
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Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan. 

Director, Eastern Region. 

[FR Doc. 78-23447 Filed 8-18-78; 8:45 am] 


[4910-13] 

[Airspace Docket No. 78-EA-57] 

PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE¬ 
PORTING POINTS 

Revocation of Transition Area: 
Skaneateles, N.Y. 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This rule will revoke the 
Skaneateles, N.Y. transition area. This 
amendment is a reflection of the revo¬ 
cation of the instrument approach 
procedure established for Empire Aero 
Services Airport. 

EFFECTIVE DATE: August 21. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent, Airspace and Proce¬ 
dures Branch, AEA-530, Air Traffic 
Division, Federal Aviation Adminis¬ 
tration, Federal Building. J.F.K. In¬ 
ternational Airport, Jamaica, N.Y. 
11430, telephone 212-995-3391. 

SUPPLEMENTARY INFORMATION: 
This rule is less restrictive in nature 
and does not impose any additional 
burden on any person. In view of the 
foregoing, notice and public procedure 
hereon are unnecessary and the rule 
may be made effective in less than 30 
days. 

Drafting Information 

The principle authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Esq., 
Office of the Regional Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, Subpart G of Part 71 of the Feder¬ 
al Aviation Regulations (14 CFR Part 
71) is amended, effective upon publica¬ 
tion in the Federal Register by adop¬ 
tion of the amendment, as follows: 

1. Amend section 71.181 of Part 71 of the 
Federal Aviation Regulations so as to 


revoke the Skaneateles, N.Y., 700-foot floor 
Transition Area. 

Section 307(a). and 313(a), Federal Aviation 
Act of 1958 (49 USC 1348(a) and 1354(c)); 
Sec. 6(c) of the Department of Transporta¬ 
tion Act (49 USC 1655(c)); and 14 CFR 
11.69. 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107. 

Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director , Eastern Region . 

[FR Doc. 78-23448 Filed 8-18-78; 8:45 am) 


[4910-13] 

[Airspace Docket No. 78-WE-17) 

PART 73—SPECIAL USE AIRSPACE 

Redesignation of Ajo, Arizona, 
Restricted Area 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Final rule. 

SUMMARY: This amendment divides 
Restricted Airspace Area R-2301 (Ajo, 
Arizona) into two areas without any 
change of airspace or its use. This will 
permit the use of a part of the area 
without restricting the use of the 
entire area, thereby contributing to a 
more efficient use of the airspace. 

EFFECTIVE DATE: November 2, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Everett L. McKisson, Airspace 
Regulations Branch (AAT-230), Air¬ 
space and Air Traffic Rules Division, 
Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, D.C. 
20591, telephone 202-426-3715. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
Part 73 of the Federal Aviation Regu¬ 
lations (14 CFR Part 73) is to divide 
R-2301 into two areas. This action 
would permit simultaneous use of ad¬ 
jacent airspace for military training 
and civilian use as well as two differ¬ 
ent types of training. More efficient 
airspace management would result 
from this action. 

Because this action merely divides 
by definition a restricted area into two 
areas without changing the overall di¬ 
mension or the use. this amendment is 
a minor matter on which the public 
would have no particular desire to 
comment; therefore, notice and public 
procedure thereon are unnecessary. 


Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Everett L. McKisson, Air 
Traffic Service, and Mr. Richard W. 
Danforth, Office of the Chief Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, section 73.23 of Part 73 of the 
Federal Aviation Regulations (14 CFR 
Part 73) as republished (43 FR 664) is 
amended, effective 0901 G.m.t., No¬ 
vember 2, 1978, as follows: 

R-2301W Ajo West. Ariz., is added as fol¬ 
lows: 

R-2301W Ajo West. Ariz. 

Boundaries. Beginning at the intersection 
of the United States-Mexican Border and 
Long. 113*30*30" W.; thence along the 
United States-Mexican Border to Lat. 
32*23*45" N., Long. 114*28*30" W.; thence 
direct to Lat. 32*30*00" N., Long. 114*28 30" 
W.; thence direct to Lat. 32*30*00" N., Long. 
114*31*00" W.; thence direct to Lat. 32*35 00" 
N.. Long. 114*31*00" W.; thence direct to Lat. 
32*35*00" N., Long. 114*2830" W.; thence 
direct to Lat. 32*39*40" N.. Long. 114'28'30" 
W.; thence direct to Lat. 32*40*45" N., Long. 
114*18*29" W.; thence along the Southern 
Pacific Railroad and UJS. Highway to Lat. 
32*44*15" N., Long. 113*41*05" W.; thence 
direct to point of beginning. 

Designated altitudes. Surface to Flight 
Level 800. 

Time of designation. Continuous. 
Controlling agency. Federal Aviation Ad¬ 
ministration, Los Angeles ARTC Center. 

Using agency. Commander, Luke AFB, 
Ariz. 

(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.) 

Note.—T he FAA has determined that this 
document docs not contain a major proposal 
requiring preparation of an Economic 
Impact Statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on 
August 14, 1978. 

B. Keith Potts, 
Acting Chief, Airspace and Air 
Traffic Rules Division. 
[FR Doc. 78-23449 Filed 8-18-78; 8:45 am) 


[4910-13] 

[Airspace Docket No. 78-RM-3) 

PART 75—ESTABLISHMENT OF JET 
ROUTES AND AREA HIGH ROUTES 

Alteration of Jet Route 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA). DOT. 

ACTION: Final rule. 

SUMMARY: This amendment realigns 
a segment of jet route No. 110 from 
Boulder City. Nev., direct to Farming- 
ton, N. Mex., rather than via Tuba 
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City. Ariz. This new route is presently 
used as a vector route for aircraft 
landing at Las Vegas, Nev. The present 
routing of J-110 remains as J-64 from 
Farmington to Tuba City, and as J-76 
from Tuba City to Boulder City. By 
designating the current vector route as 
j-110, the coordination and communi¬ 
cation time required for its use is re¬ 
duced. 

EFFECTIVE DATE: November 2, 

1978. 

FOR FURTHER INFORMATION 

CONTACT: 

Mr. Everett L. McKisson, Airspace 

Regulations Branch (AAT-230), Air¬ 
space and Air Traffic Rules Division, 

Air Traffic Service, Federal Aviation 

Administration, 800 Independence 

Avenue SW.. Washington, D.C. 

20591, telephone 202-426-3715. 

SUPPLEMENTARY INFORMATION: 

History 

On June 8, 1978, the FAA published 
for comment a proposal to realine J- 
110 between Boulder City, Nev., and 
Farmington, N. Mex. (43 FR 24856). 
Interested persons were invited to par¬ 
ticipate in this rulemaking proceeding 
by submitting written comments on 
the proposal to the FAA The only 
comment received expressed no objec¬ 
tion. Section 75.100 of part 75 was re¬ 
published in the Federal Register on 
January 3, 1978 (43 FR 714). 

The Rule 

This amendment to part 75 of the 
Federal Aviation regulations realines 
jet route J-110 from Boulder City, 
Nev., direct to Farmington. N. Mex., 
rather than via Tuba City. Ariz. This 
direct route is presently used as a 
vector route and Its designation as a 
jet route would reduce coordination 
and communication time required for 
its use. Jet routes J-76 and J-64 
remain designated from Boulder City 
to Farmington via Tuba City, which is 
the former routing of J-110, and will 
provide continued service. 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. Everett L. McKisson, Air 
Traffic Service, and Mr. Richard W. 
Danforth, Office of the Chief Counsel. 

Adoption of the Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me by the Administra¬ 
tor, § 75.100 of part 75 of the Federal 
Aviation regulations (14 CFR Part 75) 
as republished (43 FR 714) is amend¬ 
ed. effective 0901 G.m.t., November 2, 
as follows: 

Under jet route No. 110, “Tuba City, 
Ariz.;" is deleted. 


(Secs. 307(a), 313(a), Federal Aviation Act of 
1958 (49 U.S.C. 1348(a) and 1354(a)); sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69.) 

Note.— The FAA has determined that this 
document does not contain a major proposal 
requiring preparation of an economic 
impact statement under Executive Order 
11821, as amended by Executive Order 
11949, and OMB Circular A-107. 

Issued in Washington, D.C., on 
August 11, 1978. 

B. Keith Potts. 

Acting Chief, Airspace and Air 
Traffic Rules Division. 

[FR Doc. 78-23381 Filed 8-18-78; 8:45 ami 


[1505-01] 

Title 17—Commodity and Securities 
Exchanges 

CHAPTER I—COMMODITY FUTURES 
TRADING COMMISSION 

PART 1— GENERAL REGULATIONS 

UNDER THE COMMODITY EX- 

CHANGE ACT 

Exemption of Certain Commodity 

Trading Advisors From Provisions 

of the Commodity Exchange Act 

Correction 

In FR Doc. 78-20779 appearing at 
page 32291 in the issue for Wednes¬ 
day. July 26. 1978, make the following 
corrections: 

A On page 32292, in the middle 
column, in the second full paragraph, 
in the 6th line, the word “addresses” 
should be corrected to read “ad¬ 
dressed”. 

B. On page 32293, in the first 
column, in § 1.71 paragraph (a) should 
have been set forth as follows: 

(a) The following persons are not re¬ 
quired to register with the Commis¬ 
sion as commodity trading advisors or 
comply with the requirements of sec¬ 
tion 4n(4KB) of the Act- 

(1) any cash market dealer, produc¬ 
er, processor or broker, or other 
person similarly engaged in the busi¬ 
ness of buying or selling a cash com¬ 
modity or a product or by-product 
thereof, and 

(2) any non-profit, voluntary mem¬ 
bership, farm or trade association, 
—whose commodity trading advice is 
solely directed to cash commodity 
transactions and is solely incidental to 
the conduct of the person’s business as 
such, except that if the person is also 
a commodity pool operator it shall not 
be exempt from section 4n(4XB) in its 
capacity as a commodity pool opera¬ 
tor. 


[8010-01] 

CHAPTER II—SECURITIES AND 
EXCHANGE COMMISSION 

[Release No. 33-5953: 34-15064; 35-20673; 
39-511; LA-636: IC-10351] 


PART 200—ORGANIZATION: CON- 
DUCT AND ETHICS: AND INFOR¬ 
MATION AND REQUESTS 

Formal Waiver Procedures Applicable 
to Law Firms 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Final rule. 

SUMMARY: This amendment to the 
Commission’s conduct regulation for¬ 
malizes procedures relating to the is¬ 
suance of a waiver in order to permit a 
law firm to appear before the Commis¬ 
sion with respect to a particular 
matter or matters as to which an indi¬ 
vidual lawyer in the firm is personally 
disqualified. The rule codifies the pre¬ 
viously informal practice of the Com¬ 
mission and conforms to the proce¬ 
dures outlined in Formal Opinion No. 
342 of the Committee on Ethics of the 
American Bar Association. 

EFFECTIVE DATE: August 15. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Myma Siegel, Office of the General 

Counsel, Securities and Exchange 

Commission, Washington, D.C. 

20549, 202-755-4868. 

SUPPLEMENTARY INFORMATION: 
The Commission announced today 
that it has amended its conduct regu¬ 
lation, 17 CFR 200.735-1 et seq., to re¬ 
flect the procedures it has informally 
followed in the past relating to the is¬ 
suance of a “waiver” in order to 
permit a law firm to appear before the 
Commission with respect to a particu¬ 
lar matter or matters as to which an 
individual lawyer in the firm is person¬ 
ally disqualified. The Commission 
some time ago recognized the need for 
formalization of these procedures and 
approved this amendment approxi¬ 
mately 1 year ago. However, due to an 
administrative oversight, publication 
has been delayed until now. 

The adoption of a formal procedure 
for obtaining waivers was taken as a 
result of Formal Opinion No. 342 of 
the Committee on Ethics of the 
American Bar Association (“ABA 
Opinion”), which considered the cir¬ 
cumstances under which a law firm 
would be disqualified from participat¬ 
ing in a particular matter before a 
Government agency when a partner or 
associate in that law firm is personally 
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disqualified from such participation by 
virtue of his or her prior employment 
with the Government. In brief, the 
ABA Opinion states that the Govern¬ 
ment agency whose interest could be 
affected by a proposed representation 
may, under certain circumstances, 
waive imputation of an individual law¬ 
yer’s disqualification to his or her law 
firm. The Commission believes that 
the ABA Opinion represents an appro¬ 
priate resolution of certain questions 
associated with them. Accordingly, it 
has amended its conduct regulation in 
order to set forth formal procedures 
governing the waiver decision. 

Individual Disqualification Under 
the Conduct Regulation 

Before discussing the circumstances 
under which partners and associates 
of former Commission members and 
employees may represent persons 
before the Commission, it is necessary 
to set out in some detail the various 
rules proscribing or limiting practicing 
or appearing before the Commission 
by former members or employees of 
the Commission. 1 

Rule 6 of the Commission’s conduct 
regulation sets forth the criteria gov¬ 
erning appearance and practice before 
the Commission by former members 
and employees of the Commission. 
The rule applies with equal force to 
former members and to all former em¬ 
ployees at any grade level who appear 
or practice before the Commission in a 
representative capacity, irrespective of 
the identity of the person’s client. 
This would include, for example, ap¬ 
pearing before the Commission or its 
staff on behalf of regulated companies 
as well as public interest groups.* * 


’These prohibitions derive from rule 6 of 
the Commission’s conduct regulation. 
Former Government attorneys are also sub¬ 
ject to the provisions of the Federal conflict 
of Interest laws. 18 U.S.C. 201 et seq. (and 
particularly 18 U.S.C. 207), the Code of Pro¬ 
fessional Responsibility of the American 
Bar Association <”ABA Code”), and applica¬ 
ble provisions of the State bar associations 
to which they belong. Although the Com¬ 
mission construes its conduct regulation in« 
pari materii with these sources and. Indeed, 
specifically incorporates the guidelines of 
the ABA Code In its conduct regulation <17 
CFR 200.735-2), it does not administer 
them. 

a As used in the rule, to “appear before the 
Commission” means “personal appearance 
before or personal communication with the 
Commission or any member or employee 
thereof, in connection with any interpreta¬ 
tion or matter of substance arising under 
the statutes administered by the Commis¬ 
sion and chapters X and XI of the Bank¬ 
ruptcy Act.” Rule 6(C), 17 CFR 200.735-8(0. 
To appear before the Commission or its 
staff "in a representative capacity” includes 
not only traditional types of representation 
(for example, acting as an attorney), but 
also the representation of a corporation by 
a person who is an officer, director, or con- 
troUing stockholder thereof. Finally, the 
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Paragraph (a)(1) of rule 6 bars, with¬ 
out time limit, representation by 
anyone who considered or gained 
knowledge of the facts involved in a 
particular matter while at the Com¬ 
mission. It states in part: 

No person shall appear in a representative 
capacity before the Commission in a partic¬ 
ular matter if such person, or one partici¬ 
pating with him in the particular matter, 
personally considered it or gained knowl¬ 
edge of the facts thereof while he was a 
member or employee of the Commission.* 

Paragraph (a)(2) of rule 6 also pro¬ 
vides that: 

(Nlo person who has been a member or 
employee shall, within 1 year after his em¬ 
ployment has ceased, appear in a represent¬ 
ative capacity before the Commission in any 
matter which was under his official respon¬ 
sibility as a member or employee of the 
Commission at any time within a period of 1 
year prior to the termination of such re¬ 
sponsibility. 4 

Of course, the 1-year ban imposed by 
the subsection is for situations where 
the facts do not warrant the imposi¬ 
tion of a permanent ban. 

The term “official responsibility” 
has been construed very broadly. 
Thus, a former Commissioner is 
deemed to have had “official responsi¬ 
bility” for every matter of any kind 
that was pending anywhere within the 
Commission, including its regional and 
branch offices, even though the 
matter never came to the attention of 
the Commission. And a former Com¬ 
missioner is disqualified permanently 
from any involvement in any matter 
that was presented for a Commission 
vote and as to which the Commission’s 
official minutes do not reflect the ab¬ 
sence or nonparticipation of the Com¬ 
missioner, irrespective of whether the 
former Commissioner may recall the 
matter. 

Similarly, with respect to former 
members of the Commission’s staff, es¬ 
pecially supervisors at all levels, the 


Commission considers the term “appearing 
before the Commission” to encompass not 
only the transaction of any business with 
the Commission or its staff, but also the 
preparation of any statement, opinion, or 
any other paper prepared by the former 
member or employee and filed with the 
Commission in any registration statement, 
notification, application, report, or other 
document. 

*For purposes of this rule, a single investi¬ 
gation or formal proceeding, or both, if they 
are related, are presumed to constitute a 
“particular matter” for at least 2 years, irre¬ 
spective of any changes in the issues that 
may have occurred. 

4 The term “official responsibility” for the 
purpose of the rule is defined as it is in 18 
U.S.C. 202. to mean “direct administrative 
or operating authority, whether intermedi¬ 
ate or final, and either exercisable alone or 
with others, and either personally or 
through subordinates to approve, disap¬ 
prove, or otherwise direct Government 
action.” 


Commission’s regulations have been 
interpreted in a manner intended to 
preclude all reasonable possibilities of 
a conflict of interest. This approach 
reflects the belief by the Commission 
that, in view of the fact that ethical 
considerations are involved, close ques¬ 
tions should be resolved against repre¬ 
sentation. 

Moreover, any former member or 
employee who, within 2 years after his 
association with the commission, is re¬ 
tained in any matter where he or she 
will appear before the Commission, ir¬ 
respective of whether any conflict may 
exist, is required by rule 6(b) to file a 
statement of the intended employ¬ 
ment with the Commission so that it 
may evaluate the appropriateness of 
his or her representation. This rule 
6(b) statement, which must be filed 
with the secretary of the Commission 
within prescribed time limits, may con¬ 
tain an explanation why his or her 
employment or retention as a repre¬ 
sentative of a person outside the Gov¬ 
ernment is consistent with the provi¬ 
sions of the rule. Persons who have 
doubt about the applicability of the 
rule can apply to the Commission or 
the Office of the General Counsel for 
an advisory opinion (17 CFR 200.735- 
8(d)). 

Because of the broad construction of 
the Commission’s postemployment 
conflict rules, former Commissioners 
and employees are aware that they 
may be precluded from representing 
any person with respect to a matter on 
the basis of information in a Commis¬ 
sion file of which they may have no 
knowledge or recollection. According¬ 
ly, while it is not embodied in any ex¬ 
press rule, the Commission has devel¬ 
oped a practice of encouraging former 
members and higher level employees, 
who may wish to appear or practice 
before the Commission, to inquire of 
the staff as to whether a particular 
matter was before the Commission, in 
the case of a Commissioner, or was 
before a particular office, in the case 
of a high-level employee, while they 
were employed with the Commission. 
This practice has worked well to avoid 
inadvertent violations of the conduct 
regulation by providing a means for 
the former member or employee to as¬ 
certain informally and quickly wheth¬ 
er a matter was under his or her “offi¬ 
cial responsibility” or if he or she 
“personally considered it” while at the 
Commission. 

The Commission’s Position With Re¬ 
spect to Practice of Partners and 

Associates of Former Members and 

Employees 

The conduct regulation does not spe¬ 
cifically deal with appearances before 
the Commission by partners or asso¬ 
ciates of former members and employ¬ 
ees. However, the language of rule 
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d(a)(l), which extends the prohibi¬ 
tions of that subsection to a former 
Commission member or employee “or 
one participating with him In the par¬ 
ticular matter/* imposes some limita¬ 
tion. 1 * * 4 

As a general proposition, however, 
the Commission has not objected to 
the appearance before it of partners 
and associates of a person disqualified 
under its conduct regulation, so long 
as the disqualified person was 
“screened” from participation in the 
matter—that is, an objection has nor¬ 
mally not been raised by the Commis¬ 
sion if it was satisfied that the dis¬ 
qualified person would not discuss the 
matter with his or her partners and 
associates, or share in the fees attrib¬ 
utable to it. Generally, the Commis¬ 
sion has not questioned a representa¬ 
tion that a lawyer will be appropriate¬ 
ly screened; nevertheless, where the 
law firm had little or no securities law 
capacity before the arrival of the 
former Commission member or em¬ 
ployee* the Commission usually has in¬ 
dicated that the proposed representa¬ 
tion should be withdrawn. Moreover, 
there have been cases where a former 
Commissioner or staff member had 
participated substantially and person¬ 
ally in a particular matter, and ques¬ 
tions of an appearance of impropriety, 
delicacy, or good taste argued that the 
firm not take on, or not continue, its 
representation, even though the 
former Government attorney would 
not work on the matter and would be 
effectively screened. 

Formal Opinion No. 342 of the Com¬ 
mittee on Ethics of the American 

Bar Association 

On November 24, 1975, the Commit¬ 
tee on Ethics of the American Bar As¬ 
sociation issued Formal Opinion No. 
342. The ABA opinion clarified the in¬ 
terplay between the following two dis¬ 
ciplinary rules under the ABA Code, 
which had seemed to preclude a 
former Government official’s law firm 
from handling a matter as to which he 
was personally disqualified; 

DR 9-10KB)—A lawyer shall not accept pri¬ 
vate employment in a matter in which he 


1 [Emphasis supplied.) In addition, the 

provisions of rule 11A of the conduct regula¬ 

tion, 17 CFR 200.735-13(a), have Implica¬ 

tions for partners of former Commission 

members or employees. This rule provides: 

Knowing participation in a violation of this 
subpart by persons not within the scope of 

the foregoing rules in this subpart shall 
likewise be deemed Improper conduct and In 
contravention of Commission rules. Depar¬ 
ture from any of the rules in this subpart by 
employees or special Government employ¬ 
ees without specific approval may be cause 
for appropriate disciplinary action or, in the 
case of former members and employees, for 
disqualification from appearing and practic¬ 
ing before the Commission, which may be in 
addition to any penalty prescribed by law. 
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had substantial responsibility while he 
was a public employee. 

DR 5-105(D)—If a lawyer is required to de¬ 
cline employment or to withdraw from 
employment under a disciplinary rule, no 
partner, or associate, or any other lawyer 
affiliated with him or his firm, may accept 
or continue such employment. 

Although a literal reading of those 
rules could lead to the conclusion that 
a partner or associate of a disqualified 
former public official also is disquali¬ 
fied, the ABA opinion rejects this 
course on the ground that there are 
“weighty policy considerations in sup¬ 
port of the view that a special disci¬ 
plinary rule relating only to former 
Government lawyers should not 
broadly limit the lawyer’s employment 
after he leaves Government service.” 6 
Accordingly, the ABA opinion states 
that whenever a Government agency 
is satisfied that (1) the personally dis¬ 
qualified former Government employ¬ 
ee has been effectively isolated 
(“screened") from any direct or indi¬ 
rect participation in the matter, (2) 
the disqualified former employee or 
member will be precluded from shar¬ 
ing in any fees attributable to the 
matter; and (3) “there is no appear¬ 
ance of significant impropriety affect¬ 
ing the interests of the Government,” 
the agency may waive the disqualifica¬ 
tion of the firm under DR 5-105CB). 
The ABA opinion provides (page 19) 
that the firm also must make its own 
independent determination as to the 
absence of particular circumstances 
creating a significant appearance of 
impropriety, and includes a note that 
a lawyer should “resolve all doubts 
against the acceptance of questionable 
employment.” 

The Amendment to the Conduct 
Regulation 

As the foregoing indicates, the result 
reached in the ABA opinion comports 
closely with the Commission’s prac¬ 
tice. 7 However, the Commission be- 


•These policy considerations include the 
ability of the Government to continue to at¬ 
tract qualified attorneys, the unfairness to 
those currently in Government, and the 
right of litigants to obtain competent coun¬ 
sel of their own choosing. 

’Although the ABA and the Commission 
agree on the appropriateness of a waiver, a 
significant difference in the frequency of 
the need for such a waiver exists because of 
the scope of DR 9-10KB) of the ABA Code 
as opposed to rule 6 of the Commission’s 
conduct regulation. The disqualification im¬ 
posed by the ABA Code is based upon “sub¬ 
stantial responsibility” for a particular 
matter, while rule 6(a) employs two con¬ 
cepts, “personally considered or gained 
knowledge of the facts” in subsection (1) 
and “official responsibility” in subsection 
(2). It is clear that the concept of "substan¬ 
tial responsibility” in the ABA Code is much 
narrower than the concept of “official re¬ 
sponsibility” as that term has been inter¬ 
preted by the Commission. See p. 14 of the 
ABA opinion: Thus being the chief official 


lieved that it should formalize its in¬ 
formal procedures by amending the 
conduct regulation to provide for the 
issuance of a waiver in appropriate in¬ 
stances. 4 

The mechanism for achieving this 
objective is the addition of subsection 
(e) to rule 6 of the conduct regulation. 
This subsection would provide that 
any partner or associate of a person 
disqualified from participation in a 


in some vast office or organization does not 
ipso facto give the Government official or 
employee the “substantial responsibility” 
contemplated by the rule in regard to all 
the minutiae of facts lodged within that 
office. 5 * (The footnote (n.29) states that 
“substantial responsibility” is a narrower 
concept than “official responsibility.”) 

Similarly, the concept of “substantial re¬ 
sponsibility” In the ABA Code appears to be 
somewhat narrower than the “personally 
considered or gained knowledge of the 
facts” standard of rule 6(a)(1). Thus, the 
ABA opinion (pp. 13-14) states that substan¬ 
tial responsibility “envisages a much closer 
and more direct relationship than that of a 
mere perfunctory approval or disapproval of 
the matter in question.” In any event, the 
amendment to rule 6 makes clear that a 
partner or associate of a person disqualified 
under that rule from appearing before the 
Commission in a particular matter also is 
disqualified. Thus, this amendment to rule 6 
has the effect of making the Commission’s 
rules stricter than the ABA opinion and also 
stricter than previous interpretations of the 
rule. Under rule 6, as amended, screening in 
law firms will be required of persons dis¬ 
qualified because of their “official responsi¬ 
bility” for a matter. Prior to the amend¬ 
ment, a person disqualified on the basis of 
"official responsibility” was able to discuss 
the matter with his colleagues or even work 
on it at the office and share in the fee. al¬ 
though he was precluded for the 1-year 
period from a personal appearance before 
the Commission. The rationale for this dis¬ 
tinction was that such a person, who, by 
definition, had no personal knowledge of 
the matter, could not injure the interests of 
the Government by discussing the matter 
with others or by working on it. In short, he 
had no information to Impart. The prohibi¬ 
tion against appearance before the agency is 
grounded on concepts of appearance of im¬ 
propriety not of actual conflicts of interest. 
Presumably, the ABA opinion's standard of 
“substantial responsibility” will permit this 
distinction to continue—that is, there is no 
individual disqualification to Impute to the 
firm. But, since rule 6 does disqualify for 
“official responsibility” and imputes such 
disqualification to the firm, and in order to 
obtain a waiver of such imputed disqualifi¬ 
cation the firm must screen the individual, 
he may no longer have any role in the 
matter. Hence, as we have already noted, 
rule 6 is stricter than the ABA opinion. 

•As noted, this action is being taken large¬ 
ly in response to the ABA opinion. Al¬ 
though we are aware of other opinions on 
this subject from local bar associations, and 
indeed, we have on occasion commented on 
those opinions, this agency is national in 
scope and the bar practicing before it is 
composed of lawyers from virtually every 
State bar. Accordingly, we believe it is ap¬ 
propriate to draw from, and comment upon, 
the ABA Code and the opinions arising 
therefrom. 
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particular matter under paragraph 
(a)(1) or (a)(2) is also disqualified from 
participation unless a waiver is grant¬ 
ed by the Commission. 9 This waiver, 
which also may be requested generally 
to cover more than one matter, may be 
obtained by writing a letter to the 
General Counsel which sets forth the 
facts surrounding the request. Upon 
the advice of the Office of General 
Counsel, the Commission, or its Gen¬ 
eral Counsel exercising delegated au¬ 
thority, will advise the requestor of 
the Commission’s resolution. 

Waiver ordinarily will be granted 
where the firm makes a satisfactory 
representation that the disqualified 
former Commissioner or employee will 
be screened from both participating in 
the matter or matters and sharing in 
any fees attributable to it. In testing 
the adequacy of this representation, it 
will be considered significant that the 
law firm had a preexisting securities 
law capability before the arrival of the 
disqualified attorney. Also significant 
for this purpose is whether the matter 
or the client was already the subject 
of consideration by the firm prior to 
the firm's employment of the lawyer 
individually disqualified. If the matter 
or client became the subject of consid¬ 
eration by the firm subsequent to the 
firm’s employment of the lawyer indi¬ 
vidually disqualified, the firm must 
show that the client did not come to 
the firm as a result of the former Gov¬ 
ernment attorney’s presence at the 
firm. Notwithstanding the existence or 
nonexistence of any of these factors, 
however, the Commission will not 
issue a waiver if a proposed represen¬ 
tation will create the appearance of 
impropriety or will otherwise adverse¬ 
ly affect the interests of the Govern¬ 
ment. For example, no waiver will be 
granted if, during the course of repre¬ 
senting a client who has an interest 
with respect to a matter before the 
Commission, a firm employs, or ac¬ 
cepts as a partner, a member of the 
staff or of the Commission who at any 
time during the course of that repre¬ 
sentation by the firm had direct and 
substantial responsibility for the same 
matter. If a waiver is obtained, it will 
become a matter of public record, 
except to the extent that such public 
disclosure may violate attorney-client 
privilege, reveal the existence of a pri¬ 
vate investigation, interfere with law 
enforcement proceedings, or otherwise 
be inconsistent with the public inter¬ 
est 

Accordingly, 17 CFR Part 200 is 
amended by adding paragraph (e) to 
§ 200.735-8 to read as follow’s: 


•This procedure wiU be used only in ques¬ 
tions relating to practice before the Com¬ 
mission. In the case of private litigation or 
litigation with the Commission, the presid¬ 
ing Judicial officer has the responsibility for 
deciding questions of representation and re¬ 
solving any conflicts of interest. Of course, 
the Commission may present a question to 
such judicial officer for resolution. 


RULES AND REGULATIONS 

§200.735-8 Practice by former members 
and employees of the Commission. 

• * • • • 

(e) Partners or associates of any 
person disqualified from appearing or 
practicing before the Commission in a 
particular matter by paragraph (a) of 
this section are also, disqualified. Such 
partners or associates (the "firm”) 
may request a waiver of this prohibi¬ 
tion from the Commission by writing a 
letter to the General Counsel of the 
Commission setting forth the facts of 
the proposed representation and the 
Individual’s disqualification. In appro¬ 
priate situations, a firm may request a 
generic waiver with respect to a 
number of different matters. Upon the 
advice of the Office of the General 
Counsel, the Commission, or the Gen¬ 
eral Counsel exercising delegated 
authorty, will advise the requestor of 
the Commission’s response. 

Waivers ordinarily will be granted 
w'here the firm makes a satisfactory 
representation that it has adopted 
screening measures which will effec¬ 
tively isolate the individual lawyer dis¬ 
qualified under paragraph (a) from 
participating in the particular matter 
or matters and from sharing in any 
fees attributable to it. It will be con¬ 
sidered significant for purposes of this 
determination that 

The firm had a preexisting securities law 
practice prior to the arrival of the disquali¬ 
fied attorney; 

The matter was previously the subject of 
consideration by the firm or the client was 
already advised by the firm; 

In cases where the matter or client 
became the subject of consideration by the 
firm subsequent to the firm’s employment 
of the lawyer individually disqualified, that 
the matter was not brought to the firm be¬ 
cause of the disqualified attorney. 

Notwithstanding the existence or non¬ 
existence of any of these factors, no 
waiver will be issued if the proposed 
representation would create the ap¬ 
pearance of impropriety or would oth¬ 
erwise adversely affect the interests of 
the Government. 10 All waivers granted 
shall become a matter of public record 
except to the extent that such public 
disclosure might violate attorney- 
client privilege or breach the attor¬ 
ney’s obligation to preserve the confi¬ 
dence and secrets of his client, revee-1 
the existence of ongoing private inves¬ 
tigations. interfere with law enforce¬ 
ment proceedings or otherwise be in¬ 
consistent with the public interest. 


‘•For example, no waiver will be granted 
if, during the course of representing a client 
who has an interest with respect to a matter 
before the Commission, a firm employs, or 
accepts as a partner, a member of the staff 
or of the Commission who at any time 
during the course of that representation by 
the firm had direct and substantial respon¬ 
sibility for the same matter. 


The Commission finds that the fore¬ 
going action relates solely to rules of 
agency procedure or practice and, ac¬ 
cordingly, that notice and prior publi¬ 
cation for comments under the Admin¬ 
istrative Procedure Act, 5 U.S.C. 551 et 
seq., are unnecessary. See 5 U.S.C. 
553(b). 

By the Commission. 

Shirley E. Hollis, 
Assistant Secretary. 

August 15, 1978. 

[FR Doc. 78-23404 Filed 8-18-78; 8:45 am] 


[8010-01] 

[Release No. SAB-22] 

PART 211—INTERPRETATIVE RE- 

LEASES RELATING TO ACCOUNT- 
ING MAHERS 

Subpart B—Staff Accounting Bulletins 

Staff Accounting Bulletin No. 22 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Publication and staff ac¬ 
counting bulletin. 

SUMMARY: This bulletin presents 
the staff’s view of certain aspects of 
accounting for organization and offer¬ 
ing expenses and selling commissions 
of limited partnerships organized to 
engage in speculative trading in com¬ 
modity futures contracts. 

DATE: August 11, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence J. Bloch, Office of the 
Chief Accountant, Securities and Ex¬ 
change Commission, Washington, 
D.C. 20549, 202-472-3782. 

SUPPLEMENTARY INFORMATION: 
The statements in staff accounting 
bulletins are not rules or interpreta¬ 
tions of the Commission nor are they 
pub! shea as bearing the Commission’s 
official approval; they represent inter¬ 
pretations and practices followed by 
the Division of Corporation Finance 
and the Office of the Chief Accoun¬ 
tant in administering the disclosure re¬ 
quirements of the Federal securities 
laws. 

Shirley E. Hollis, 
Assistant Secretary. 

August 11, 1978. 

Staff Accounting Bulletin No. 22 

TOPIC 5: MISCELLANEOUS ACCOUNTING 

• * • • • 

K. Organization and offering expenses 
and selling commissions—Limited partner¬ 
ships trading in commodity futures. 
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Facts: Partnerships formed for the pur¬ 
pose of engaging in speculative trading in 
commodity futures contracts sell limited 
partnership interests to the public and fre¬ 
quently have a general partner who is an af¬ 
filiate of the partnership's commodity 
broker or the principal underwriter selling 
the limited partnership interests. The com¬ 
modity broker or a subsidiary typically as¬ 
sumes the liability for all or part of the or¬ 
ganization and offering expenses and selling 
commissions In connection with the sale of 
limited partnership interests. Funds raised 
from the sale of partnership interests are 
deposited in a margin account with the com¬ 
modity broker and are invested in Treasury 
bills or similar securities. The arrangement 
further provides that interest earned on the 
investments for an initial period is to be re¬ 
tained by the broker until it has been reim¬ 
bursed for all or a specified portion of the 
aforementioned expenses and commissions 
and that thereafter interest earned accrues 
to the partnership. 

In some instances there may be no refer¬ 
ence to reimbursement of the broker for ex¬ 
penses and commissions to be assumed. The 
arrangements may provide that all interest 
earned on investments accrues to the part¬ 
nership but that commissions on commodity 
transactions paid to the broker are at 
higher rates for a specified Initial period 
and at lower rates subsequently. 

Question 1: Should the partnership recog¬ 
nize a commitment to reimburse the com¬ 
modity broker for the organization and of¬ 
fering expenses and selling commissions? 

Interpretive response: Yes. A commitment 
should be recognized by reducing partner¬ 
ship capital and establishing a liability for 
the estimated amount of expenses and com¬ 
missions for which the broker is to be reim¬ 
bursed. 

Question 2: Should the interest income re¬ 
tained by the broker for reimbursement of 
expenses be recognized as income by the 
partnership? 

Interpretive response: Yes. All the interest 
income on the margin account investments 
should be recognized as accruing to the 
partnership as earned. The portion of 
income retained by the broker and not actu¬ 
ally realized by the partnership in cash 
should be applied to reduce the liability for 
the estimated amount of reimbursable ex¬ 
penses and commissions. 

Question 3: If the broker retains all of the 
interest income for a specified period and 
thereafter it accrues to the partnership, 
should an equivalent amount of interest 
income be reflected on the partnership's fi¬ 
nancial statements during the specified 
period? 

Interpretive response: Yes. If it appears 
from the terms of the arrangement that it 
was the intent of the parties to provide for 
full or partial reimbursement for the ex¬ 
penses and commissions paid by the broker, 
then a commitment to reimburse should be 
recognized by the partnership and an equiv¬ 


alent amount of interest income should be 
recognized on the partnership's financial 
statements as earned. 

Question 4: Under the arrangements 
where commissions on commodity transac¬ 
tions are at a lower rate after a specified 
period and there is no reference to reim¬ 
bursement of the broker for expenses and 
commissions, should recognition be given on 
the partnership’s financial statements to a 
commitment to reimburse the broker for all 
or part of the expenses and commissions? 

Interpretive response: If it appears from 
the terms of the arrangement that the 
intent of the parties was to provide for full 
or partial reimbursement of the broker’s ex¬ 
penses and commissions, then the estimated 
commitment should be recognized on the 
partnership’s financial statements. During 
the specified initial period commissions on 
commodity transactions should be charged 
to operations at the lower commission rate 
with the difference applied to reduce the 
aforementioned commitment. 

[FR Doc. 78-23267 Filed 8-18-78: 8:45 am] 


[4210-01] 

Title 24—Housing and Urban 
Development 

CHAPTER X—FEDERAL INSURANCE 
ADMINISTRATION, DEPARTMENT 
OF HOUSING AND URBAN DEVEL¬ 
OPMENT 

SUBCHAPTER B—NATIONAL FLOOD 
INSURANCE PROGRAM 

[Docket No. FI 4393] 

PART 1914—COMMUNITIES ELIGIBLE 
FOR THE SALE OF INSURANCE 

Status of Participating Communities 

AGENCY: Federal Insurance Adminis¬ 
tration, HUD. 

ACTION: Final rule. 

SUMMARY: This rule lists communi¬ 
ties participating in the National 
Flood Insurance Program (NFIP). 
These communities have applied to 
the program and have agreed to enact 
certain flood plain management meas¬ 
ures. The communities' participation 
in the program authorizes the sale of 
flood insurance to owners of property 
located in the communities listed. 

EFFECTIVE DATE: The date listed in 
the fourth column of the table. 

ADDRESS: Flood insurance policies 
for property located in the communi¬ 


ties listed can be obtained from any li¬ 
censed property insurance agent or 
broker serving the eligible community, 
or from the National Flood Insurance 
Program (NFIP) at: P.O. Box 34294, 
Bethesda, Md. 20034, phone 800-638- 
6620. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur¬ 
ance, Room 5270, 451 Seventh Street 
SW., Washington. D.C. 20410, 202- 
755-5581 or toll-free line 800-424- 
8872. 

SUPPLEMENTARY INFORMATION: 
The National Flood Insurance Pro¬ 
gram (NFIP), administered by the 
Federal Insurance Administration, en¬ 
ables property owners to purchase 
flood insurance at rates made reason¬ 
able through a Federal subsidy. In 
return, communities agree to adopt 
and administer local flood plain man¬ 
agement measures aimed at protecting 
lives and new construction from future 
flooding. Since the communities on 
the attached list have recently entered 
the NFIP, subsidized flood insurance 
is now available for property in the 
community. 

In addition, the Federal Insurance 
Administration has identified the spe¬ 
cial flood hazard areas in some of 
these communities by publishing a 
Flood Hazard Boundary Map. The 
date of the flood map, if one has been 
published, is indicated in the fifth 
column of the table. In the communi¬ 
ties listed where a flood map has been 
published, section 102 of the Flood 
Disaster Protection Act of 1973. as 
amended, requires the purchase of 
flood insurance as a condition of Fed¬ 
eral or federally-related financial as¬ 
sistance for acquisition or construction 
of buildings in the special Hood hazard 
area shown on the map. 

The Federal Insurance Administra¬ 
tor finds that delayed effective dates 
would be contrary to the public inter¬ 
est. The Administrator also finds that 
notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

In each entry, a complete chronolo¬ 
gy of effective dates appears for each 
listed community. The entry reads as 
follows: 

Section 1914.6 is amended by adding 
in alphabetical sequence new entries 
to the table. 


§ 1914.6 List of eligib!e communities. 


County location Community Effective dates of authorization/cancellation Hazard area 

No - of sale of flood Insurance community identified 


Feb. 25. 1977 
Apr. 28. 1978 
Sept. 20. 1974 
May 28. 1976 
Mar. 14. 1978 


1 Certain Federal assistance no longer available in special flood hazard area. 


Oklahoma.^... 

North Carolina.... 
Pennsylvania_ 

Texas. 


Ro * ere .— Oologah. town of- 400189- June 16. 1978. emergency.. 

Caldwell. Unincorporated areas— 370039_ June 19. 1978, emergency.. 

Berks. Bethel, township of. 421052 A.do...... 

Tom Green... Unincorporated areas..... 480622 ......do..... 


Date’ 
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State 


County 


Location Effective date of authorization of sale of Hazard area Community 

flood insurance for area identified No. 


Connecticut.. 

Arkansas.. 

Ohio___ 

Nebraska.- 

Pennsylvania.. 
Maine-— 


New Jersey. 
Michigan.... 
Virginia_ 


Hartford. 

Independence.. 
Clark..... 


Cheyenne.. 
Bedford..... 
Penobscot.. 


Somerset.. 

Tuscola. 


Sheffield, town of 

Unincorporated area-- 

North Hampton, village of. 

Unincorporated areas- 

Woodbury. Borough of- 

Milford, town of- 


Peapacket and Gladstone, 
Borough of. 

Wisner, township of- 

Emporia, city of.. 


. June 28. 1978. emergency---- —- 

. July 3. 1978, emergency-....... - -- May 24. 1977 

_do .... Feb. 24. 1977 

. July 5. 1978. emergency—...-~-~~ Oct. 25. 1977 

.„do ___ Mar. 25. 1977 

. May 30, 1975, emergency: Apr. 3. 1978. reg- May 3. 1974 
ular. May 1. 1978, suspended; July 3. 1978, Oct. 15. 1976 
reinstated. 

Jan, 20. 1972. emergency; Dec. 15. 1977. reg- Mar. 1. 1974 
ular. Feb. 20. 1978, suspended; June 9. Mar. 19. 1976 
1978, reinstated. 

.. May 21, 1973, emergency; May 15. 1978. reg* June 7.1974 
ular; June 15. 1978, suspended; June 30, July 23. 1976 
1978. reinstated. 

. Feb. 5. 1974, emergency; Sept. 30. 1977, reg- July 23. 1976 
ular. Oct. 1. 1977. suspended; June 28, 

1978. reinstated. 


090195-New 
050090-A 
390679 
310424 A 
421330 B 
230110-B 


340441 B 

260209-B 

510047-A 


'fpYRS 

... Grimes...-.„ 

..... Unincorporated areas. 

Trill h n 

.. . . Jefferson....——.. 


UhUlU 

m iphiflfin 

Wayne. 


New York 

. Cattaraugus. 

. Ellitottviile, town of- 

Maryland 

.... Frederick.—..... 


Virginia 

. Smyth. 

... Chllhowie. town of—..—- 

• 

Arkansas.......... 

• 

__Desha_ 

• a 

_Unincorporated areas- 

Illinois.. 

__Clinton- 

Keyesport. village of. 


July 10. 1978, emergency 

July 6. 1978. emergency.—- 

Aug. 1. 1973. emergency; May 1. 1973. regu¬ 
lar. June 15. 1978, suspended; July 16. 
1978, reinstated. 

May 28. 1975, emergency; May 15. 1978. reg¬ 
ular. June 15, 1978, suspended; July 5. 
1978. reinstated. 

May 24, 1973, emergency; June 15. 1978. 
regular. June 15. 1978. suspended; July 7. 
1978. reinstated. 

Jan. 15, 1974. emergency; June 15, 1978, 
regulEtr; June 15. 1978, suspended; July 3. 
1978. reinstated. 


June 17. 1977 
May 31. 1977 
May 3. 1974 


May 31.1974 
July 23. 1976 

Oct. 18. 1974 
Feb. 20. 1976 

May 10. 1974 
Jan. 15. 1976 


July 19.1978. emergency., 
do-- 


Kansas.. 


Louisiana.. 


Dickinson.. 
Rapides M 


Unincorporated areas.. 
Ball, town of.—. 


..do.. 


..do.. 


May 17. 1977 
Nov. 29. 1977 
Mar. 21. 1975 
Jan. 7. 1977 
June 21, 1977 
Apr. 8. 1977 
Dec. 7. 1973 


481173-A 
160214-A 
260223-B 


360069 B 

240030-B 

510185 B 

050065-B 
170860 A 


220373 A 
551458-A 


W UtlUlUlit.—. 

Do . 

..- Buffalo.--- 

Fountain City, city of— 

regular, July 29, 1976. suspended; July 19, 
1978. reinstated. 

Mar. 26. 1971. emergency; Apr. 21. 1972, 

Apr. 16. 1976 

Apr. 20, 1972 

555555 B 


Webster 

Doyline, village of_— 

regular. June 15. 1978. suspended; July 
19, 1978, reinstated. 

July 21. 1078 

Apr. 5. 1974 

220236 A 

Louisiana .—«■ 

Nebraska.... 

..- Clay. 

Qilliam 

Unincorporated areas-- 

Unincorporated areas.— 

July 24. 1978.. .— 

.do.~.....———— 

Oct. 17. 1975 
Nov. 8, 1977 
June 7. 1977 

310425-A 
410070-A • 







State 

County 

Location 

Effective date of authorization of sale of 
flood Insurance for area 

Hazard area 
identified 

Community 

No. 

Virginia 

.. . Appomattox..— 

Unincorporated areas- 

Feb. 11. 1974. emergency; July 17. 1978. reg¬ 

Aug. 2. 1974 

510011-A 

V 11 (S.I111A ...... 

Tionncvluflnla 

pranklin_—____ 

Chambersburg. Borough of.. 

ular; July IT. 1978, suspended; July 24, 
1978, reinstated. 

Feb. 2. 1973. emergency*. July 17.1978, regu¬ 


420469-A 


Grafton. . . .. 

Orford town of,. „.,. 

lar. July 17. 1978. suspended; July 24. 
1978; reinstated. 

, July 28. 1978. emergency..—. 

July 26. 1977 

330070-A 

New Hampshire...—„ 
rv> 

„ Rockingham_......_ 

Newfields, town of_—— 

. July 26. 1978. emergency- 

Mar. 12. 1976 

330228-A 



Carroll, town of . .. 

.do.....-. 

Jan. 24. 1975 

330030-A 

Do —.«... 

Colorado .— 


Dove Creek, town of_—. 

, July 31.1978. emergency. 

Nov. 12. 1976 
May 24. 1974 

080047-A 

Nebraska 

. Hitchcock and Hayes... 

Palisades, village of —- 

. Aug. 1.1978. emergency- 

Nov. 28. 1975 
Apr. 15. 1977 

310108-A 


Potto ro cm t c 

Delevan* village of.- 

.do —-—- 

Jan. 3. 1975 

361368 

new x one... 

Robertson __ 

Calvert, city of.—..—. 

do.......—-- 

Aug. 13. 1976 

480989 

Utah.~ 


Levan, town of ... 

.do.~. 

June 21. 1977 

490080 A 
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State 


County 


Location 


Community 

No. 


Effective dates of authorization/cancellation 
of sale of flood Insurance In community 


Hazard area 
identified 


Date* 


California........ 

Colorado....— 
Do- 

Do- 


El Dorado.. 


Do- 


Do— 
Do__ 


Do.— 

Do.. 

Oregon. 

Pennsylvania..-.-. 

Do. 


Rhode Island- 
Do. - 


Mesa. 

El Paso... 


Las Animas ... 


Connecticut——. 
Do——— 

Middlesex. 

..do—. 

Do- 

New Haven— 

Do--- 

Do..- 

Illinois--- 

Iowa.—- 

I/m isi ana —— 

Litchfield_ 

Hartford.. 

St. Clair_ 

Dubuque. 

Iberia_ 

Do--— 

St. Landry.— 

Do—.— 

Maine- 

St. Mary....— 
Penobscot_ 


South Lake Tahoe, city 065060-B „ 
of. 

Unincorporated areas 080115-A . 

Palmer Lake, town of —. 080065-B ., 

Trinidad, city of_ 

Old Saybrook. town of— 

Portland, town of_ 

Seymour, town of 


July 3.1978. suspension withdrawn.. 


-do- 


-do- 


—..do_.... 


Massachusetts. — 

Middlesex . 

Pft. i .— 

Plymouth _ 

Do -- 

Bristol. . 

Do - 

Norfolk _ 

Do .— 

Plymouth . 

Do .. 

.do . — 

Do_ __ 

Essex_ 

Do. . . 

Bristol—.. 

Do -— 

Norfolk_ 

Do—. . 

.do.— _ _ 

Do - 

Bristol. 

pn 

.do _ 

Do .- 

Plymouth _ 

Do .. 

Norfolk .. 

Do ... ,--„„ rTTT - rT - T 

Suffolk .. 

Michigan.—— 

Macomb.™ 

Do ... 

St. Clair _ 

Mississippi ..._.— 

Carroll . 

Do __ 

Humphreys^. 

Missouri _— 

St Louis .. 

New Hampshire ... 

Merrimack _ 

Do _—. 

Grafton 

Do .... 

Coos 

New Jersey _ 

Union _ 

Do .. 

Passaic.. 

New York.. 

Washington.. 


Torrington. city of 
West Hartford, town of.. 
Fairvlew Heights, city of 

Dubuque, city of__ 

Unincorporated areas — 
Melville, town of——.. 

Patterson, town of_ 

Eddington, town of — 

Orono. town of.—_- 

Bedford, town of__ 

Duxbury, town of.. 


Pairhaven, town of_ 

Holbrook, town of —. 

Marion, town of_— 

Mattapoisett. town of.— 
Nahant, town of—— 

New Bedford, city of_ 

Norfolk, town of_ 

Quincy, city of__ 

Somerset, town of. 

Swansea, town of__ 

Wareham. town of_ 

Westwood, town of.—— 

Wlnthrop. town of_ 

Chesterfield, township 
of. 

East China, township of. 

Unincorporated areas. 

Isola, town of.—— 

Olivette, city of_—. 

Epsom, town of......— 

Hanover, town of . 

Lancaster, town of.. 

Summit, city of—_—. 

Wayne, township of. 

Fort Edward, village of... 


080107-A... 


_do —... 


090069-A ... 


.do ^ 


09130 B ..... 


.do.. 


09088-B 


.do. 


095081-A... 


.do.. 


090092.. 


..do —.... 


170895-A... 


......do.—.., 


195180-A... 


.do— 


220078-B ... 


.do— 


220172-B... 


.do..—.. 


220197-A... 


.do.—.., 


230382-B... 


......do...—, 


230113-B... 


.do_ 


255209-A... 


.do_ 


250263-A... 


.do_ 


250054-A... 


.do. 


255212-A... 


.. do— 


255213-A ... 


......do...—. 


255214- A ... 


......do.. 


250095-A ... 


.do. 


255216-A ... 


......do_ 


2552I7-A ... 


—..do.—. 


255219-A ... 


.do_ 


255220-A ... 


.do. 


255221-A ... 


rin 


255223-A ... 


.do. 


255225-A ... 


......do...— 


250389-A ... 


.do. 


260120-B ... 


.do. 


260197-B... 


.do .. 


280191-B ... 


......do... 


280190-B... 


..do....... 


290374-B ... 


.do— 


330112-B... 


.do.. 


330056-B ... 


_do...—, 



335277-A . 
340476-A. 
345327-A . 
361536-B . 


..do.. 

-do- 


-do- 

..do.. 



Orange... 

Ontario- 


PiU- 

Wake_ 

Clatsop —_ 

Lehigh and 
Northamp¬ 
ton. 

Monthomery 

Bristol.—.— 

.do.— 

Providence .... 
Washington - 
Providence — 

Kent.— 

Providence_ 


Port Jervis, city of-- 360976-B. 

West Bloomfield, town 360607-B 
of. 


—do.. 


—do- 


Newport. 

Providence — 

Newport_ 

Washington.. 

Newport— 

Providence.... 

Newport-. 

Providence.... 


Green vile, city nf 

370191-A ...— 

do 

Zebulon. town of... 

Unincorporated areas_ 

Bethlehem, etty of —. 

Upper Providence, 

370246-B_ 

—..do.. ..... 

410027-A_ 


420718-B. 

.do.......... 

420709-A_ 

do.. ..—. 

township of. 

Barrington, town of — 

445392-B _ 

do.. . 

Bristol, town of Bristol.„ 

445393 B __ 

.do.—.—... . .-----.,, ... .. 

Central Falls, city of_ 

445394 A . 

.do. 

Charlestown, town of ..... 

445395-A ....... 

.do...„. 

Cranston, city of..._—... 

445396-A _ 

.do... 

East Greenwich, town of 

445397-A__ 

.do.—. 

East Providence, city of. 

445398-A . 

.do...„. 

Jamestown, town of_— 

445399-A _ 

—..do...... 

Lincoln, town of. 

445400-A . 

.do. 

Middletown, town of —... 

445401-B.. 


Narragansett, town of.... 

445402- B. 

.do... 

Newport, city of_... 

445903-B__ 

.do. 

Pawtucket, city of 

440022 B . 

.do. 

Portsmouth, town of.—. 

445405-B _ 

do... 

Providence, city of _ 

445406-D_ 

.do.... ~ 


July 19. 1974 
Oct. 10. 1976 
Oct. 18. 1974 
Nov. 16. 1973 
Oct. 19. 1976 
June 28. 1974 
July 26. 1974 
Mar. 15. 1974 
July 26. 1974 
Jan. 7. 1977 
July 1. 1970 
Sept. 25. 1971 
Apr. 2. 1976 
May 15. 1970 
June 28. 1977 
Apr. 12. 1974 
Jan. 23. 1976 
Aug. 6. 1976 
Jan. 24. 1975 
Sept. 17. 1976 
Dec. 13. 1974 
Oct. 15. 1978 
Sept. 7. 1973 
Aug. 30. 1974 
May 31, 1974 
Apr. 28. 1972 
Apr. 6. 1973 
Mar. 16. 1973 
June 7. 1974 
July 6. 1973 
Aug. 7. 1970 
Sept. 21. 1973 
Mar. 18. 1972 
June 20. 1970 
May 27. 1971 
Nov. 2, 1973 
June 28. 1974 
. June 28. 1974. 
July 16. 1978 
Apr. 12. 1974 
July 3. 1978 
do 

Feb. 22. 1974. 
Oct. 22. 1976 
Mar. 15, 1974 
May 31. 1974, 
Oct. 29. 1976 
. Apr. 13. 1973 
. Mar. 16. 1973 
. Feb. 20. 1973 
. Apr. 12. 1974, 
July 9. 1976 
May 10. 1974. 
May 28. 1976 
. June 28. 1974, 
Nov. 19. 1976 
. May 10. 1974. 
July 16. 1976 
July 19. 1974. 
Dec. 28. 1975 
June 14, 1974 
Mar. 8. 1974, 
Aug. 20. 1976 
Dec. 20. 1974 
June 15. 1974, 
Sept. 19. 1975 

Jan. 9. 1974 


Dec. 2. 1972 


Feb. 8. 1973 
June 5. 1970 
May 18. 1973 
Apr. 20. 1972 
Nov. 30. 1973 
Apr. 9. 1971 
Sept. 18. 1970 
Dec. 3. 1976 
June 17. 1970 
July 16. 1971 
Aug. 24. 1973 
Dec. 15. 1970 
Nov. 28. 1975 


July 3. 1978. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

DO. 
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State v 


Rhode Island. 

Do_ 

Do... 

Do. 

Sooth Carolina.... 

Vermont.. 

Do.. 

Wisconsin. 

Georgia .—.— 

Illinois.. 

Minnesota.. 

North Dakota. 

Nebraska.— 

Alabama.. 

Arizona... 

Colorado.-. 

Do_ 

Connecticut.. 

Plordia. 

Do. 

Do. 

Kansas.. 

Kentucky_........ 

Michigan... 

Do... 

Minnesota. 

North Carolina.... 

Do. 

Pennsylvania.- 

Do.- 

Do_ 

Tennessee.. 

Do.. 

Texas_ 

Vermont.-. 

Virginia_,_... 

Do.. 

Do..-.- 

Do..-. 

Washington. 

Do. 

Do.... 

Do--- 

Do_ 

Do___ 

Do_ 

Wisconsin. 

Wyoming. 

Do... 


County 

Location 

Community 

No. 

Effective dates of authorization/cancellation 
of sale of flood insurance in community 

Hazard area 
identified 

Date* 

Washington.. 

South Kingston, town of 

445407-B . 

do 

— July 13. 1972 

Do. 

Bristol. 

Warren, town of. 

445408-A . 

.do. 

. July 28. 1972 

Do. 

Kent. 

Warwick, city of. 

445409-B . 

.do. 

. Apr. 6. 1973 

Do. 

Washington.. 

Westerly, town of. 

445410-A . 


_ July 28. 1972 

Do. 


Grand Strand flood 

450107-A . 

do 

. July 3. 1978 

Do. 


district. 





Grand Isle...- 

South Hero, town of. 

500226-B 

.do.—....... . 

— Oct. 18. 1974 

Do. 





Aug. 27. 1976 


Bennington... 

Stamford, town of. 

500020-B . 

. .—.do... 

May 31. 1974 

Do. 





Dec. 3. 1976 


Crawford. 

Gays Mills, village of. 

550071-B . 

.do.........—.—... 

— Oct. 5. 1973 

Do. 





Apr. 23, 1976 




130005-A . 

. July 12, 1978, emergency.-.-.-. 

. May 27, 1977 

Do. 

Winnebago.... 

Pecatonica, village of. 

170797-A . 

. July 14.1978. emergency. 


Do. 





Apr. 2. 1976 


Dakota. 

Mendota Heights, city 

270110-A . 

do 

— Nov. 23, 1973 

Do. 


of. 



Apr. 16. 1976 


Cass.. 

Wiser, township of. 

380267 .. 

. July 17,1978, emergency.....——. 



Cheyenne_ 

Gurley, village of.-. 

310490-New.., 

. July 14, 1978, emergency-. 



Pickens....—.. 

Aliceville, city of. 

010180 A . 

, July 17, 1978. suspension withdrawn... 

.-. Apr. 11. 1975 

Do. 

Cochise. 

Wilcox, city of.. 

040018-B . 

. .do. 

. May 24. 1974 

Do. 

Boulder. 

Boulder, city of. 

080024 B . 

. .do. 

June 14 1974 

Do. 





Mar. 5. 1976 

Arapahoe_ 

Columbine Valley, town 

080014 B . 

.do.. 

..... Feb. 1. 1974. 

Do. 


of. 



Apr. 23. 1976 


Litchfield. 

Winchester, town of. 

090132-A—. 

.do. 

. Aug. 2. 1974 

Do. 

Volusia. 

Holly Hill, city of. 

125112-C. 

, .do.-. 

Sept 7 1973 

Do. 

St. John. 

Unincorporated areas. 

125147-B . 

.do...-... 

. July 6. 1973 

Do. 

Volusia. 

.do. 

125155-B . 

. .do...... 

. Nov. 23^ 1973 

Do. 

Sumner—_ 

Belle Plaine, city of. 

200466-A . 

.do—.-...—.. 

. Mar. 26] 1976 

Do] 

Jefferson. 

Lousiville. city of.— 

210122 B . 

.do. 

. Oct. 15, 1976 

Do. 

Berrien 

Hagar. township of. 

260035-B _ 


— May 31, 1974. 

Do. 





Mar. 5. 1976 

St. Louis........ 

Flood wood, city of..— 

270423-B . 

do 

Mar 29 1974 

Do. 





June 4, 1976 


Cary, town of ——— 

370238-A . 

. do . 

July 17 1978 

Do. 

Dare . 

Kill Devil Hills, town of. 

375353-A . 


May 4 ] 1973 

Do. 

Bucks .. 

Bensalem. township of ... 

420181-B . 

. dO .-.... m,i tI - 

. Apr. 5. 1974. 

Do. 





Apr. 15. 1977 


Northumber¬ 

Mount Carmel, borough 

420738-B . 

.do. 


Do. 

land. 

of. 





Westmoreland Unity, township of. 

420964-B . 

. dO .—-.t—St, .. 

July 19. 1974, 

Do. 





May 14. 1976 


Knox...-. . 

Knoxville, city of . 

475434-A . 

. do —.-. ,, . 

Mav 1 1971 

Do. 

Anderson . 

Lake City, town of— . 

475436-A . 

. do ... 

. Feb. 26. 1975 

Do. 

Travis . 

West Lake Hills, city of.. 

481030-A . 

. do. ..... 

Feb. 7 ] 1975 

Do. 

Chlttendon ... 

Huntington, town of ....... 

500036-B . 

. do .. 

July 26 1974 

Do. 





May 14. 1976 

Amherst _ 

Unicorpora ted areas _ 

510010-A _ 

. do . 

. Nov. 22, 1974 

Do. 

Tazewell .. 

Bluefield, town of .-.... 

510161-B . 

. do ... 

_ _ Aug. 9. 1974. 

Do. 





May 28, 1976 

Buckingham. 

Unincorporated areas. 

510026-A. 

.do....——...——..—. . 


Do. 

Brunswick. 

Lawrenceville. town of— 

510023-B . 

.do.- .«... 

..... May 24. 1974 

Do. 

Douglas —..... 

Unincorporated areas . 

530036-A . 

. do .. 


Do. 

Whitman . 

Endicott, town of . 

530208- A .- 

. do .—.-. 

. Nov. 22. 1974 

Do. 


Palouse, town of . 

530211-B . 

. do .——.-.——... 

. May 24. 1974, 

Do. 





Dec. 26. 1975 

Garfield. . 

Pomeroy, city of ... 

530048-B . 

. do .. 

,.— Apr. 12. 1974, 

Do. 





Jan. 16. 1976 

Whitman .- 

Rosalia, town of— . 

630213 B _ 

do 

.... May 24. 1974. 

Do. 





May 14. 1976 


Yakima . 

Toppenfish, city of _ 

530228-B ....... 

. do. .. . 

— June 7. 1974. 

Do. 





Feb. 20. 1976 



Wapato, city of ——..... 

530230-B . 

.do—.—. . 

.... May 24. 1974, 

Do. 





Jan. 2. 1976 

Clark . 

Neillsville, city of . 

550053-B . 

July 17, 1978. suspension withdrawn . 

.... Jan. 16. 1974. 

Do. 





May 28. 1976 


Sweetwater ... 

Green River, town of . 

560050 B . 

. do ...-.——— 

.... Aug. 16. 1974, 

Do. 





Mar. 26. 1976 

Fremont . 

Hudson, town of .— 

560019-B .. 

. do .-. 

. Sept. 6. 1974, 

Do. 





Apr. 2, 1976 



'Certain Federal assistance no longer available in special flood hazard area. 

(National Flood Insurance Act of 1976 (title XIII of the Housing and Urban Development Act of 1968); effective Jan. 28. 1969 (33 FR 17804. 
Nov. 28. 1968), as amended (42 U.S.C. 4001-4128); and Secretary’s delegation of authority to Federal Insurance Administrator, 43 FR 7719.) 

Issued: August 2. 1978. 


Gloria M. Jimenez, 

Federal Insurance Administrator. 


(FR Doc. 78-23033 Filed 8-18-78; 8:45 am] 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 


































































































































[4210-01] 

[Docket No. FI-4394] 

PART 1915—IDENTIFICATION AND 
MAPPING OF SPECIAL HAZARD 
AREAS 

Lift of Communities With Special 
Hazard Areas 

AGENCY: Federal Insurance Adminis¬ 
tration. HUD. 

ACTION: Final rule. 

SUMMARY: This rule identifies com¬ 
munities with areas of special flood, 
mudslide, or erosion hazards as au¬ 
thorized by the national flood insur¬ 
ance program (NFIP). The identifica¬ 
tion of such areas is to provide guid¬ 
ance to communities on the reduction 
of property losses, by the adoption of 
appropriate flood plain management, 
or other measures to minimize 
damage. It will enable communities to 
guide future construction, where prac¬ 
ticable, away from locations which are 
threatened by flood or other hazards. 

EFFECTIVE DATES: The date listed 
in the eighth column of the table or 
September 20, 1978, whichever is later. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Richard Krimm, Assistant Ad¬ 
ministrator, Office of Flood Insur- 


RULES AND REGULATIONS 

ance, Room 5270, 451 Seventh Street 

SW., Washington. D.C. 20410, 202- 

755-5581 or toll-free line 800-424- 

8872. 

SUPPLEMENTARY INFORMATION: 
The Flood Disaster Protection Act of 
1973 (Pub. L. 93-234), as amended, re¬ 
quires the purchase of flood insurance 
as a condition of Federal financial as¬ 
sistance of insurable property if such 
assistance is: 

(1) For acquisition and construction 
of buildings as defined in part 1909 of 
title 24 of the Code of Federal Regula¬ 
tions, and 

(2) For buildings located in a special 
flood hazard area identified by the 
Secretary of Housing and Urban De¬ 
velopment. 

For communities participating in the 
NFIP (see the fifth column in the 
table for a community’s program 
status), this requirement applies on 
the date listed in the eighth column. 
For communities not participating in 
the program, section 202 of the Flood 
Disaster Protection Act of 1973 (Pub. 
L. 93-234), as amended, provides that 
no direct Federal financial assistance 
(except assistance pursuant to the Dis¬ 
aster Relief Act of 1974 not in connec¬ 
tion with a flood) may legally be pro¬ 
vided for construction or acquisition of 
buildings in the identified special 
flood hazard area effective 1 year from 
the hazard identification date (the 


36905 

date in the eighth column of the 
table). 

This 30-day period before the map 
action becomes effective does not su¬ 
persede the statutory requirement 
that a community, whether or not par¬ 
ticipating in the program, be given the 
opportunity for a period of 6 months 
to establish that it is not seriously 
flood prone or that such flood hazards 
as may have existed have been correct¬ 
ed by floodworks or other flood con¬ 
trol methods. The 6-month period 
shall be considered to begin Septem¬ 
ber 20, 1978. or the effective date of 
the flood hazard boundary map, 
whichever is later. Similarly, the 1- 
year period a community has to enter 
the program under section 201(d) of 
the Flood Disaster Protection Act of 
1973 shall be considered to begin Sep¬ 
tember 20, 1978, or the effective date 
of the flood hazard boundary map, 
whichever is later. 

This identification is made in accord¬ 
ance with part 1915 of title 24 of the 
Code of Federal Regulations as au¬ 
thorized by the National Flood Insur¬ 
ance Program (42 U.S.C. 4001-4128). 

Section 1915.3 is amended by adding 
in alphabetical sequence a new entry 
to the table: 

§ 1915.3 List of communities with special 
hazard areas (FHBM’s in effect). 
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STA*E 

COUNTY 

COMMUNITY NAME 

A 

NUMBER 04 PANELS 

COMMUNITY NUMBER 

A 

SUI MX 

PROGRAM 

A 

CHANGE CODE 

H 

HAZARD 

r m c 

lO€NT»MCATlON 

DAT Ei Si 

EFfECTIvf OATE 
Of This 

MAP ACTION 

LOCAL MAP REPOSITORY 

. 

CA 

Orange 

City of Costa Mesa (0001) 

060216 

B 

£-12 

C 

F 

17 MAY 74 

2 JUL 76 

27 JUN 78 

Mr. Charles W. Roberts - Planning 
Director - Office of the Planning 
Dept.- P.0. Box 1200 - Costa Mesa, 
CA 92626 (714) 556-5245 

CO 

Uninc. Area 

Fremont County (0001-0020) 

080067 

A 

£-8.9,10.11. 

12 

I 

F 

16 AUG 74 

27 JUN 78 

Hr. James M. Milam - Chairman - 
Board of County Commissioners - 
County Courthouse * Canon City, 

CO 81212 (303) 275-1511 

1A 

Mad*son and 

Warren 

City of Bevlngton (0001) 

190273 

A 

£-5 

I 

F 

27 JUN 78 

27 JUN 78 

Honorable Donald Stewart - Mayor - 
Office of Mayor - Bevington, IA 
50033 (515) 462-4011 

LA 

Caddo 

Village of Belcher (0001) 

220374 

A 

N-5 

I 

F 

27 JUN 78 

27 JUN 78 

Honorable A.R. Greene - Mayor - 
Office of Mayor - Belcher, LA 

71004 (313) 378-4211 

NV 

Uninc. Area 

Clark County (0001-0076) 

320003 

A 

£-8,11,12 

I 

F 

30 AUG 74 

27 JUN 78 

Mr.'Robert Keblinger - Deputy 
Director - Oept. of Public Works - 
Flood Control i Off-Sites - 400 
South Fourth Street - Las V*»gas, 

NV 89101 (702) 336-4011 

TX 

Bexar 

City of San Antonio (0001- 
0018) 

430045 

A 

£-8,10,11,12 

I 

F 

5 APR 74 

27 JUN 78 

Honorable Lila Cockrell - Mayor - 
City Hall - San Antonio, Tk 

78285 (512) 225-5661 


AL 


GA 


CA 


MI 


MI 


Montgomery 

Montgomery County (Unina 
GOO 1A-0009A Areas) 

010278 

E-10, 11, 

12, 14 

I 

F 

Ian. 17, 1975 

Juno 30, 1978 

Decatur 

Decatur County (Uninc. 
0001A-0007A Areas) 

1304S1 

N-5 

1 

F 

June 30, 1978 

June 30, 1978 

Wayne 

Wayne County (Uninc. 
0001A-001 LA Areas) 

130417 

E-5 

1 

F 

June 30, 1978 

June 30, 1978 

Wayne 

Township of Huron 
0001A-0002A 

260545 

N-5 

X 

F 

JUne 30, 1978 

JUne 30, 1978 

Calhoun 

Township of Tekonsha 
O001A-O004A 

260709 

E-5 

I 

F 

June 30, 1978 

June 30, 1978 


Ronnie Bazzell, Bldg. 
Inspector 
Courthouse 

Montgomery, AL 36102 
Phone: (205) 269-1261 

Mrs. H. L D’Alomberle, 
Clerk, Comm, of Decatur Co. 
P. O. Box 735 
BolnbrlcJge, GA 31717 
Phone: (912) 246-6189 

Mr. Blaylock 

Courthouse Complex Annex 
Rear of Courthouse 
Jesup, GA 31545 
Phono: (912) 427-3789 

Mary Lou Carey, Clerk 
37290 Huron River Drive 
New Boston. Ml 43164 
Phone: (313) 753-4466 

Harold A. Vomer 
500 N. Main. Box 150 
Tokonsha, Ml 49092 
Phone: (517) 767-3325 




FEDERAL REGISTER, VOL. 43, NO. 162—MONDAY, AUGUST 21, 197$ 









































RULES AND REGULATIONS 


36907 


STATE 

COUNTY 

COMMUNITY NAMK 

AND 

NO or PANELS 

COMMUNITY 
NUMUER A 

Sums 

PROGRAM A NO 
CHANCE CODE 

INLAND 

on 

COASTAL 

MA7ARO 

rm/E 

(Of NTIf ICATtON 

OATS IS 

• MECTIVI OATS 

Of THIS MAT 
ACTION 

LOCAL MAf 

REPOSITORY 

NC 

Lee 

Lee County (Unlnc. 
0001A-0005A Areas) 

370331 

N-S 

I 

r 

JUna 30. 1978 

June 30. 1978 

W. H. Cooper, Ch. Co. Comm. 

P. O. Box 987 

Sanford, NC 27330 

Phone: (919) 776-7537 

NC 

Macon 

Macon County (Unlnc. 
0001A-0011A Areas) 

3701S0 

N-5 

1 

r 

June 30, 1978 

June 30, 1978 

Joel R. Mashburn, Mgr. 

5 West Main St. 

Franklin, NC 287J4 

Phone: (704) 524-6421 

NC 

Martin 

Martin County (Unlnc* 
0001A-0007A Areas) 

370155 

E-I0, 11, 

12, 14 

I 

F 

Nov. 29, 1974 

June 30, 1978 

John House, Ch. Co. Comm. 
Courthouse 

WlUlamslon, NC 27892 

Phone: None 

NC 

Mitchell 

Mitchell County (Unlnc. 
0001A-0005A Areas) 

370161 

N-5 

I 

P 

June 30, 1978 

June 30, 1978 

Robert Hughes, Ch. C<X 

Comm. 

Box 387 

Bakorsvllle, NC 2870S 

Phone: (704) 688-3666 

NC 

Pitt 

Pitt County (Unlnc. 
0001A-0010A Areas) 

370372 

N-5 

2 

P 

June 30, 1978 

Juno 30, 1978 

11. K. Cray, Cow Mgr. 

P. a Box "A" 

Greenville, NC 27834 

Phone: (919) 7S2-2934 

PA 

Perry 

Township of Toboyne 

0001A-0Q0SA 

421959 

N-5 

1 

P 

June 30, 1978 

June 30, 197 1 

David Braner, Twp. Chrmn. 

New Germantown, PA 17071 
Phone: (717) 536-3130 

SC 

Lexington 

Lexington County (Unlnc. 
0001A-00UA Areas) 

450129 

E-10, 11, 
12, 14 

1 

r 

Sept. 6, 1974 

June 30, 1971 

Marc Westbrook, Chrmn. 

212 South Lake 

Lexington. SC 29072 

Phone: (803) 356-8103 

TN 

Meigs 

Town of Decatur 

0001C 

470134 

E-8, 11, 

12, 14 

I 

F 

June 14, 1974 
March 11, 1977 
Jan. 13, 1978 

June 30, 1971 

William M. Buchanan, Mayor 

P. a Box 63 

Decatur, TN 37322 

Phone: (615) 334-5716 

VA 

Lee 

Lee County (Unlnc. 
0001A-0009A Areas) 

5100B5 

E-5 

1 

F 

June 30, 1978 

June 30. 1971 

Jim Smith, Admn. 

Box 367 

Jonosvllle, VA 24263 

Phone: (703) 346-2691 
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STATE 

COUNTY 

COMMUNITY NAME 

4 

NVUSf R OF PANELS 

COMMUNITY NOMRfA 

4 

SUFFIX 

PROGRAM 

4 

change code 

fag 

HA/ARD 

KM/f 

identification 

OATTTS1 

EFFECTIVE DATE 
OF THIS 

MAP ACTION 

local map repository 

ID 

Unlnc. Area 

FI more County (0001-0034) 

160212 

A 

N-5 

I 

F 

4 JUL 78 

4 JUL 78 

Mr. John Shrum - Chairman - 8oard 
of County Coirmiss loners - Coun‘y 
Courthouse - Mountain Home, 10 
83647 (208) 587-7272 

IA 

Monona 

City of Rodney (0001) 

190921 

A 

E-5 

I 

F 

4 JUL 78 

♦ JUL 78 

Honorable David Mann - Mayor - 
Office of Mayor - Rodney, IA 

51051 (712) 889-2210 

NM 

Unlnc. Area 

McKinley County (0001-0046) 

350039 

A 

N-5,9 

I 

F 

4 JUL 78 

4 JUL 78 

Mr. John Pinto - County Adminis¬ 
trator - Office of the County 
Administrator - County Courtbouse- 
Gallup. NM 87301 (505) 722-326'* ' 

TX 

Grayson 

Town of Dorchester (0001) 

481309 

A 

N-5 

g 

1 

F 

4 JUL 78 

^4 JUL 78 

Honorable James Stewart - Hayo* - 
Office of *ayor - P.0. Bex / - 
Dorchester, TX 75030 ; 

(214) 476-2271 

TX 

Bell 

City of Killeen (0001-0002) 

480031 

A 

10,11,12 

I 

F 

1 N0Y 74 

4 JUL 78 

Honorable Major E. Blair - Mayer - 
Office of Mayor - City Hall - 
Killeen. TX 76541 (817) 634-2:91 

VY 

Unlnc. Area 

Sheridan County (0001-0029) 

560047 

A 

N-5,9 

I 

F 

4 JUL 78 

% 

4 JUL 78 

Mr. Kenneth Hawkins - Chatman - ' 
Board oF County Commissioners - • 

County Courthouse - Sheridan, wY i 
82Q01 (307) 672-2321 • 

i 

1 

1 


AL 

Conecuh 

Conecuh County (Unlnc. 

000 LA-0012A Areas) 

010319 

N-5 

I 

F 

JUly 7, 1978 

July 7, 1978 

Drank Salter, Probate Judge 
Courthouse 

Evergreen, AL 36401 
Phone: (205) 578-1221 

AL 

Jefferson 

Jefferson County (Unlnc. 
0001A-0019A Areas) 

010217 

E-5 

1 

F 

J. 7, 1978 

July 7, 1978 

Chris H. Doss, Cosmr* ©: 
Public Works 

A-202 Courthouse 
Blrringhan, AL 352C3 
Phene: (2C5) 325-3 S Vi 

IL 

Monroe 

Monroe County (Unlnc. 
0001A-0008A Areas) 

170509 

E-10, 11, 
12, 14 

X 

P 

Dec. 20, 1974 

July 7. 1970 

Robert Carsner, Surveyor 
Courthouse 

Waterloo, IL 62258 

Phone: (618) 939-S6-1 

IL 

Coolg 

City of Palos Heights 

0001B 

170142 

E-li, 12. 
14 

1 

F 

March 22, 1974 
March 19, 1976 

July 7, 1978 

Arthur Herzog, C. rres. 

8901 Wes: 12 3rd St. 

Palos Heights, IL 6C4i4 
Phono: (312) 443-615C 

*IL 

• 

Cook 

City of Palos Hills 

0001 B 

170143 

E-11,12, 

14 

I 

F 

March 22, 1974 
March 5, 1976 

July 7, 1978 

Leonard A. .Voyar, Mayer 
8555 West 103rd St. 

Palos Hills, IL 60465 
Phone: (312) 598-34C0 

1 


\ 
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TATI 

COUNTY 

COMMUNITY NAME 

ANO 

NO OR PANELS 

COMMUNITY 
NUMOER A 
SUFFIX 

PROGRAM ANO 
CHANGE CODE 

INI ANO 

OR 

COASTAL 

HAZARD 

F/M/t 

IDENTIFICATION 

DATS IS 

EFFECTIVE DATE 
OF THIS MAP 
ACTION 

LOCAL MAP 

REPOSITORY 

a 

Cook 

Village of Sauk Village 

01-02 

170157C 

E-ll, 12, 
14 

I 

F 

March 8, 1974 
June 4, 1976 

Nov. 19, 1976 

My 7. 1978 

Roger F. Thelson, Mayer. 

22272 Cornell Avenue 

Sauk Village, IL 6C411 

Phone: (312) 758-333C 

1L 

Kane 

Village of South Elgin 

000 IB 

170332 

E-8, 11, 

12, 14 

I 

F 

April 5. 1974 
April 23, 1976 

July 7, 1978 

Thomas J. Rolando, V. Pros. 

136 West State St. 

South Elgin, IL 60177 

Phono: (312) 742-5780 

IN 

Delaware 

Delaware County (Uninc« 
0001A-0QQ6A Areas) 

180051 

E-10,11, 
12, 14 

X 

F 

Nov. 29, 1974 

July 7. 1978 

Mike Rlnglospaugh, Delav.tro 
County Metro Planning Co.-.r.* 

206 County Building 

Muncle. IN 47335 

Phone: (317) 747-774C 

KY 

Nelson 

City of New Haven 

01 

210180B 

E-8, 11, 

12, 14 

I 

F 

Jan 23, 1974 

Feb. 20, 1976 

My 7, 1978 

George Barry, Mayor 

Center Street 

New Ha van, KY 40051 

Phone: (5£B) 549-3177 

NJ 

Bergen 

Village of Ridgewood 

0001A 

340067 

E-8, 11, 

12, 14 

I 

F 

Aug. 31, 1973 

July 7, 1978 

Alfred Hodinger, Mayor 

131 North Hale Avenue 
Ridgewood, NJ 07451 

Phone; (201) 444-S500 

NY 

Erie 

Town of Amherst 

0001B-0004B 

360226 

E-8, 11, 

12, 14 

I 

F 

March 8, 1974 
Aug. 6, 1976 

My 7, 1978 

Fred Vilonen, Planning Cor.rr.. 
5583 Main SL 

Williamsvllle, NY 14221 

Phone: (716) 634-6200 

NY 

Madison 

Village of Canastota 

01 

360393b 

E-ll, 12 

14 

1 

P 

March 29. 1974 
June 11, 1976 

July 7, 1978 

Ernest Emml, Mayor 

126 East Center St. 

Canastota, NY 13032 

Phono: (315) 697-2543 

NC 

Union 

Union County (Uninc. 
0001A-0O08A Areas) 

370234 

E-10, 11, 
12, 14 

1 

F 

Dec. 20, 1974 

July 7, 1978 

Luther McPherson, Plan D:r. 

P. O. Box 218 

Monroe, NC 28110 

Phone: (704) 289-5511 

OH 

Greene 

Greene County (Uninc. 
0001A-0007A Areas) 

390193 

E-5 

I 

F 

July 7. 1978 

July 7, 1978 

Robert Schroedor, Plan. Dir. 

651 Dayton Xenia Road 

Xenia, OH 4538S 

Phone: (513) 376-2971 
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RULES AND REGULATIONS 


STATS 

COUNTY 

COMMUNITY MAMS 

AMO 

Na Of fANSLS 

community 

PROGRAM AND 
CHANCt COOS 

UW.ANO 

Of! 

COASTAL 

HA2ASO 

r «/t 

IDENTIFICATION 

OATS (0 

EFFECTIVE OATS 
Of THIS MAP 
ACTION 

local map 

REPOSITORY 

VA 

Buchanan 

Buchanan County (Unlnc. 
0001A-0008A Areas) 

510024 

E-5 

I 

F 

July 7, 1378 

July 7, 1978 

Andrew Hagy, Co. Aden. 

Box 950 

Grundy, VA 24614 

Phono: (703) 93S-274S 

VA 

Charlotte 

Charlotte County (Unlnc. 

000IA-0008A Areas) 

510333 

N-S 

X 

P 

July 7, 1978 

July 7, 1978 

Stuart B. Fallon, Clfc. 

P. O. Box 38 

Charlotte Ct. Hs. , VA £2232 
Phone: (804) 542-S147 

VA 

Culpeper 

Culpeper County (Unlnc. 
0001A-0006A Areas) 

S10041 

E-5 

I 

F 

JUly 7, 1978 

JUly 7. 1978 

Charles f. Carter, Co. 

135 West Car.arcn St. 
Courthouse 

Culpepr, VA 22701 

Phone: (703) 825-0213 

WI 

Mohroe 

Monroe County (Unlnc. 
0001A-0012A Areas) 

550571 

E-5 

I 

P 

July 7, 1978 

July 7, 1978 

\'srn.an. Culpltt, Zon:.-; Atr ^ 
Courthouse 

Sparta, Wl 54556 

Phone: (COB) 265-2142 

. Wl 

Grant 

Village of Bloomington 

01 

550146B 

E-12,14 

X 

w 

F 

JUne 28, 1974 
May 28, 1976 

July 7, 1978 

Kenneth Kluesever, u eras. 
Village Hall 

Bloomington, Wl 52804 

No Phono 


CA 

Los Angeles 

City of Long Beach (01*26) 

060136 

A 

E-8,10,11,12 

C 

F 

26 JUL 74 

11 JUt 78 

Mr. George 0. Johnson - Oeputy 

City Engineer - City Hall - 333 

West Ocean Boulevard - Long Beach, 
CA 90S06 (213) 590-6174 

MV 

Unlnc. Ares 

Elko County (0001-0159) 

320027 

A 

M-b 

1 

F 

11 JUL 78 

11 JUL 78 

Mr. George R. E. Boucher - County 
Manager - Board of County Commis¬ 
sioners - County Courthouse - 
Elko. NV 89801 (702) 738-5398 

OK 

Unlnc. Area 

McCurtaln County (0001*0023) 

400106 

A 

N-5 

1 

F 

ll JUL 78 

11 JUL 78 

Mr. Chester Crosby, Jr. - 
Chairman - Board of County Commis¬ 
sioners - County Courthouse - 
Idabel, OK 74745 (405) 286-2370 

SO 

Clark 

Town of Willow Lake (0001) 

460014 

B 

N-12 

1 

F 

20 MAY 77 

11 JUL 78 

Honorable Ralph Werner - Mayor - 
Office of Mayor - Town Hall - 
Willow Lake. SO 57278 
(605) 625-5944 

TX 

Travis 

City of San Leanna (0001) 

481305 

A 

N-5 

I 

F 

Jl JUL 78 

11 JUL 78 

Honorable Don Rauschber - Mayor - 
Office of Mayor - Rte. 5. Box 139- 
Austln. TX 78704 (512) 282-1947 

WY 

Sublette 

Town of Big Plney (0001) 

560070 

/ 

A 

E-8.11,12 


F 

24 JAN 75 

11 JUL 78 

Honorable Larry Slatter - Mayor - 
P.0. Box 70 - Big Plney, WY 

83113 (307) 276-3554 
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STATE 

COUNTY 

COMMUNITY NAME 

AND 

NO OF PANELS 

NUMKEn s 
SUFFIX 

PROGRAM A NO 

CMAAK1* COOi 

tNLANO 

ON 

COASTAL 

HAZARD 

FJSUS 

lOrNTIFTCATTON 

OATS tSJ 

SFFfCTIVS OATS 

OF THIS MAP 

ACTION 

LOCAL MAP 

NfPOSITONY 

AL 

Houston 

Town ol Gordon 

02 

010105A 

E-ll, 12. 

14 

1 

r 

Oct. 25, 1974 

My 14, 1978 

Albert Lowe 

P. O. Box 42 

Gordon, AL 36343 

Phono: (205) 522-3113 

GA 

Mori wether 

0001A-0006A Aroas) 

130473 

N-5 

1 

p 

July 14, 1978 

My 14, 1978 

Wofford L. Jackson, Ch. 

Co. Comm. 

P.O. Box 438 

Greenville, GA 30222 

Phone: (404) 672-4256 

IL 

Leo 

City of Amboy 

01 

170414C 

E-ll. 12. 

14 

I 

p 

Nov. 23, 1973 
April 11, 1975 
March 10. 1978 

My 14, 1970 

Kenneth McCracken, Mayor 

P. O. Box IS 8 

Amboy, a 61310 

Phone: (815) 857-3814 

a 

Jackson 

Jackson County (Unlnc. 
OOOlA-OOOeA 

170927 

N-5 

I 

p 

July 14, 1978 

July 14, 1978 

William Kelley, Ch. Co, Bd. 
Route 4 S 

Carbondale, IL 62901 

Phone: (618) 457-5531 

a 

Cook 

Village of Phoenix 

01 

170147B 

E-ll. 12, 

14 

I 

F 

April 12, 1974 
May 28, 1976 

July 14, 1970 

William Hawkins 

15240 Vincennes Rd. 

Harvey, IL 60426 

Phone: (312) 331-2636 


IL 

Cook 

Vll. of South Chicago Hgts. 

01 

170162B 

E-ll, 12, 

14 

X 

P 

April 12, 1974 
April 9, 1976 

My 14, 1978 

Donald A, Pnsco, V. Pres. 
2729 Jackson Avenuo 

Chicago Heights, IL 60411 
Phono: (312) 755-1880 

IL 

Cook 

Village of South Holland 

0001B 

170163 

E-8, 11, 

12, 14 

I 

P 

March 15, 1974 
July 1, 1977 

My 14. 1978 

Harold J. Gouwens, V. Pres. 
16226 Wausau Avenue. 

S. Holland, IL 60473 
Phone: (312) 333-0572 

MI 

Oakland 

City of Sylvan Lake 

01 

260701A 

E-5 

1 

F 

MY 14* 1978 

My 14, 1978 

Betty Wilson, Mayor 

1820 Inverness Avenue 
Sylvan Lake, MI 48053 
Phone: (313) 682-1440 

MS 

Bolivar 

Town of Alligator 

01 

280012A 

E-ll, 12. 
14 

X 

P 

Oct. 25, 1974 

July 14, 1978 

Billy Ross Butler, Mayor 

P. O. Box 27 

Alligator, MS 38720 

Phone: (601) 627-7620 
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RULES AND REGULATIONS 


tr*ti 

county 

COMMUNITY NAMi 

A NO 

HO OF pAMflt 

III 

PPOOHAM ANO 
OIAWOI COOf 

INIANO 

on 

COASTAL 

§ 

n 

IOCNTIFICA1ION 

OATi IS 

erreenve oatc 

OF THIS MAP 
ACTION 

LOCAL MAP 

at poot onv 

in 

Cortland 

Town of Taylor 

0001A-0002A 

361330 

^-11, 12, 
14 

1 

r 

July 11, 197S 

July 14, 197f 

John L. Smith, Supr. 

R. a # 2 

Clndnnatus, NY 13040 

Phone: (607) 863-8832 

::c 

Pamlico 

Town of Alliance 

01 

370404A 

E-5, 15 

I 

r 

July 14, 1978 

July 14. 197f 

Ralph Koel, Town Clerk 

P.O. Box 1216 

Alliance, NC 28509 

Phono: (919) 745-4260 

:;c 

Avery 

Town of Banner Elk 

01-04 

370011A 

E-8, 11 

12, 14 

I 

F 

June 14, 1974 

July 14, 197f 

Charles Von Canon, Mayor 

Box 156 

Banner Elk, NC 28604 

Phono: (704) 898-3601 

JJC 

Gaston 

Gaston County (Unlnc. 
0001A-000SA Areas) 

370099 

E-8, 11, 

12, 14 

I 

F 

Nov. 29, 1974 

July 14. 1976 

David Hunscher, Manager 

P.O. Box 1578 

Gastonia, NC 28052 

Phone: (704) 86S-6411 

:rc 

Gaston 

Town of Spencer Mtn. 

01 

370406A 

N-5 

1 

F 

JUly 14, 1978 

July 14. 1978 

Bonny Moore, Mayor 

Town Hall 

Spencer Mtn. NC 28101 

Phone: (704) 824-2561 


OH 

Huron 

Huron County (Unlnc. 
0001A-0Q09A Areas) 

390770 

N-5 

I 

F 

July *14, 1978 

July 14. 1978 

PA 

Indiana 

Borough of Indiana 

01 

420S01B 

E-8, 11, 

12, 14 

I 

F 

Dec. 10, 1976 

July 14. 1978 

TN 

Decatur 

Doaatur County (Unlnc. 
00028-00038 Areas) 

470041 

N-ll, 12, 
14 

1 

F 

Aug. 5, 1977 

July 14, 1978 

TN 

Claiborne 

Claiborne County (Unlnc. 
0003B Areas) 

470212 

E-ll, 14 

—1 

F 

Nov. 25, 1977 

July 14, 1978 











Urban C, Llvengood, Engr. 
150 Jefferson St. 

Norwalk, OH 44857 
Phono: (419) 668-1997 

C. Wlllmer Johnston, Mayor 
80 N. 0th 
Indiana, PA 15701 
Phono: (412) 465-6691 

Hardin Smith, Judge 
Courthouse 

Decaturville, TN 38329 
Phone: (901) 852-9691 

Bill Hurst, Judge 
Courthouse 

Tazewell. TN 37879 
Phone: (615) 626-S236 
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rrAti 

COUNTY 

COMMUNITY NAMI 

A NO 

NO OF FANCLS 

COMMUNITY 
NUMntll A 

SUFFIX 

FROOAAM ANO 

CHANG* COO* 

MILANO 

on 

COASTAL 

HA2ARO 

FANS 

IOt NT IF (CATION 

OAT* IS 

■ FFfCTIVf OATt 
OF Tilts MAT 
ACTION 

LOCAL MAF 

It*YOU TORY 

T!J 

Hancock 

Hancock County (Unlnc. 

0001B> 0003B only Areas) 

470226 

N-ll, 12, 
14 

X 

P 

Aug. 19. 1977 

July 14, 1976 

Jim Roberts, Judge 

Courthouse 

SneedvUle, TN 37869 

Phone: (615) 733-4341 

III 

Henderson 

Henderson County (Unlnc. 
0002B-0004B, 00060 only 

Areas) 

470088 

N-ll, 12, 
14 

I 

F 

Dec, 20. 1974 
Doc. 23, 1977 

July 14, 1978 

J. T. Todd, Judge 

Box 455 

Lexington, TN 38351 

Phone: (901) 968-7141 

TN 

Jefferson 

Jefferson County (Unlnc, 
00Q2B, 0005B Areas) 

470097 

N-12, 14 

I 

P 

Sept. 2, 1977 

July 14, 1978 

Ted Wl llocks. Judge 

Courthouse 

Dandridgo. TN 37725 

Phone: (615) 397-3800 

VA 

Rappahannock 

Rappahannock County (Unlnc 
OOQ1A-OOG5A Areas) 

510128 

E-10, 11, 
12, 14 

X 

P 

Nov. 29. 1974 

JUly 14, 1978 

P. M. Baumgardner. Engr. 
Courthouse 

Washington, VA 22747 

Phone: (703) 675-3230 

V/I 

Sauk 

Sauk County (Unlnc. 
0001A-G012A Areas) 

550391 

E-5 

X 

P 

July 14, 1978 

JUly 14, 1978 

Mr. Stolnor 

Planning Dept 

515 Oak St. 

Baraboo, Wl 53913 

Phone: (608) 356-5581 


AR 

Boone 

Town of Valley Springs 
(0001A) 

050021 

A 

N-5 

I 

F 

18 JUt 78 

18 JUL 78 

IA 

Clayton 

City of Osterdock (0001A) 

190083 

A 

E-5 

I 

F 

18 JUl 78 

18 JUl 70 

ME 

Lincoln 

Town of Edgecomb (0001B) 

230217 

B 

N-ll,12 

« 

F 

3 JAN 75 
23 APR 76 

18 JUL 78 

OR 

Harney 

Burns Paiute Reservation 
(0001A) 

410281 

A 

F 

E-5 

I 

F 

18 JUL 78 

18 JUl 78 

OR 

Unlnc. Area 

Klamath County (0001A-0007A, 
00Q9A-0011A,0013A-0058A) 

410109 

A 

E-8,10,11,12 

I 

F 

27 DEC 74 

18 JUL 78 

WY 

Uninc. Area 

Campbell County (0001A.0003A. 
0007A.0011A.0015A.0019A, 
0022A-0024A.0026A-0027A) 

560081 

A 

E-5 

I 

F 

18 JUl 78 

18 JUL 78 












Honorable Troy Harmon - Kayor - 
Office of Mayor - Bo* 157, Rte 2- 
Harrison. AR 72682 
(501) 429-5467 

Honorable Elmer Rudabauqh - May:*- 
Office of Mayor - Osterdock, iA 
52035 (319) 252-1253 

Mr. Rodd Hopper - Chairran - 
Board of Selectmen - Municipal 
Office - Edgecomb. ME 04556 
(207) 882-7804 

Mr. James D. Cornett - Supe-int*'- 
dent - Warm Springs Agerey - 
Bureau of Indian Affairs - War- 
Springs, OR 97761 (503) 553-1121 

Mr. Peter M. Wall - Interim 
Planning Director - Planrirg 
Department - County Courthouse - 
Klamath Falls, OR 97601 
(503) 882-2501 Ext.285 

Mr. Joseph Racine - Director - 
Dept, of Planning and Develop-e”.: 
P.0. Box 540 - Gillette, WV 
82716 (307) 686-2222 


\ 
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RULES AND REGULATIONS 



stats 

COUNTY 

COMMUNITY HAMV 
rno 

no . or PArcLt 

COMMUNITY 
Muwr.rn & 
turn* 

rnOUDAM AHO 
CHANCE CODE 

INLAND 

OR 

COASTAL 

I'AZARO 

F WE 

lOPMTtflCATlON 

OA’t IW 

E FFCC rive CATC 
or THIS MAF 
ACTION 

LOCAL V V 
ntroijsonv 

AL 

Jefferson 

Town of Brookslde 

000IB 

010118 

E-8, 11, 12, 
14 

1 

F 

Auo. 23, 1974 
Dec. 26, 1975 

July 21, 197 

Paul Schaffer, Mayer 

P. C. Bwt 142 

Brooktide, AL 32.'C 
Phone: (205) 674-S275 

AL 

Barbour 

Town of Clio 

0001A 

010223 

E-il, 12, 

14 

I 

F 

July 11, 197S 

July 21, 197f 

Dan Easterling, Meyer 

P.O. Bex 217 

Clio, AL 36017 

Fhona: (20S) 397-44C7 

AL • 

Houston 

Town of Cottonwood 

0001B 

010102 

E-8, 11, 12 
14 

T 

r 

May 17, 1974 
Dec. 19, 1975 

July 21, 197' 

V/yott Low 14, Mayer 

P.O. Box 447 

Cotton .vcod, /.L 32': 25 
Phone: (205) 691-267J 

AL 

Etowah 

Etowah County (Uninc. 
00060, OOOSB-OOOSB Areas) 

010077 ‘ 

N-ll, 12 

14 

I 

F 

rob. 17, 1978 

July 21, 197f 

Harry Sizc.i.ure, Ch. Cc. ' 
Courthouse 

Gadsden, AJ. 35501 

Phono: (2C5) S4C-2S21 

FL 

Hendry 

Her.dry County (Uninc. 
0001A-0015A Areas) 

120107 

E-5 

1 

| 

F 

July 21, 1978 

July 21, 197f 

Phillip Roland, Chrn*. 
Courthouse 

LaBolic, FL 33935 

Phono: ( 813) 675-0110 

GA 

Burke 

Municipality of Mldvlllo 

01 

130024A 

N-ll, 12, 
14 

I 

F 

July 11, 1975 

July 21, 19 

8 Robert Evans, Mayor 

Box 234 

Midvillo, GA 3C-MI 
Phono: (912) 569-7557 

GA 

Hall 

Municipality of Oakwood 
01 

130334A 

E-8, 11, 
12, 14 

I 

r 

April 4, 1975 

July 21, 19 

r 8 Lamor Srcggs, Mayor 

P. O. Box *25 

Oak wood, GA 305T5 
Pnone: (4G4) 536-0021 

GA 

Borrow 

Municipality of Russoll 
0001A 

130274 

N-5 

I 

F 

July 21, 1978 

}uly 21, 19 

8 Dr. Alex Russell, Mayor 
P.O. Box 525 

Winder, GA 30CS0 

Phono: (434) 837-2426 

IL 

Calhoun 

Village of Brussels 

01 

170747A 

N-ll, 12, 
14 

I 

F 

Nov. 22, 1974 

July 21, 19 

8 Lawrence rianlgen, V. Fn 
Village Hnll 

Brussels, IL 62913 
-No Frcno- 

IL 

Cook 

1 

Village of Crostwood 

0001B 

170080 

E-8, 11, 
12, 14 

I 

F 

March 22, 197 
June 11, 197U 

1 July 21, 19 

8 Chester Stronczck, Pres. 
1330 South Cicero n*;: 

Crestv.ood, JL 6C44? 
Phone: (312)371-4330 
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CTAT2 

COUNTY 

COMMUNITY name 

AMO 

Na Of fANIXS 

COMMUNITY 

NUMntn 8. 

vurrix 

PHOOOAM A M3 
CHANGE COOC 

INLANO 

on 

COASTAL 

HAZAPO 

r/M/E 

IDE MTIf ICATION 

OATE(fit 

rrrrcTivc date 
op iii»s mat 

ACTION 

LOCAL MAP 

ncrotidRY 

a 

Fulton 

Fulton County (Unlnc. 

170241 

N-5 

1 

F 

July 21, 1978 

July 21, 19 M 

1 Charles Sandburg, Engr. 


00Q1A-0010A Areas) 





• 


Box 492 


• 








Canton, IL 6132C 










Pnone: (309) G47-C351 

IL 

Cook 

Village of Oak Lawn 

% 

170137 

E-8, 11, 

I 

F 

April 12, 1974 

* JUly 21, 19/ C 

\ Fred M. Dunfcc, Mayor 


0001 B 


12, 14 



Oct. 1, 1976 


5252 Wost James S- 
Cais Lawn, IL 6 “4 58 
Phone: 012) 636-4400 



in 

Greene 

Greone County (Unlnc. 

180436 

bf 

7-5 

X 

F 

July 21, 1978 

July 21, 197 

l Joe Hays, Pres. Co. Co.-* 


0001A-0006A Areas) 






Courthouse 

Bloorr.lKld, IN <7 ’l \ 
Phene: (512) 334-3f53 





MK 

St. Louis 

St. Louie County (Unlnc. 

270416 

E-12, 14 

I 

F 

Doc. 20, 1974 

July 21, 197 

J Themes Campbell, Senior 


0054B Areas) 



c 


Doc. 16, 1977 


Plennsr 

Courthouse 

Dulutn, UH 44802 








% 



Phoro: i2iq 723-3441 

MS 

Holmes 

Holmes County (Unlnc. 

280211 

E-ll, 12, 

1 

r 

Nov. 4, 1977 

July 21, 1978 

Joe Moore, Chancery Cl 



0003B Areas) 


14 





F.C. Box 239 


• 








Lexington, MS 3??:S 







. - 



Phone* (631) 8.34-7= "c 

MS 

Prentiss 

Prentiss County (Unlnc. 

280279 

N-ll, 14 

I 

F 

Sept. 16, 1977 

July 21, 1978 

Gene Gray, Chancer/ CL 



0001B-0002B Areas) 







P.O. Box 417 

Boonovlllc, MS J3833 




% 




• 

« 

Phono: (601) 728-3431 

NC 

Lenoir 

Lenoir County (Unlnc. 

370144 

N-10, 11, 

1 

F 

Doc. 27, 1974 

July 21, 1978 

H. M. Straurf, Mgr. 



0001A-0008A Areas) 


12, 14 





P.O. Box 3239 

Kington, NC 2*501 
Phone: (813) 527-241’ 

NC 

McDowell 

McDowell County (Unlnc. 

370148 

X-io, 11. 

1 

F 

Dec. 20, 1974 

July 21, 1978 

Jack Harmon, Mgr. 



00Q1A-0008A Areas) 


12, 14 



• 

1 

P.O. Box 1450 

Marion, NC Z>753 
Phone: (7 34) €54-7121 
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RULES AND REGULATIONS 


StMC 

coon nr 

COMMUNITY NAMI 

AND 

NO. Of r/iwfii 

COMMUNITY 
numdcii a 
*urrm 

moo RAM AND 
CHAT.ee CODE 

INLANO 

M 

COASTAL 

MAZAP.O 

f/M rt 

IDCUnriCATiON 

DATE IS} 

errterve oats 

Of THIS MAT 
ACTION 

LOCAL MAT 
nefositc.tv 

NC 

Northampton 

Northampton County (Unlnc. 

370173 

E-ll* 14 

I 

F 

June 9, 1978 

July 21* 1978 

Sidney "L Ellen, l Kjr. 



0005B 

Areas) 







Courthouse 











Joocson, TTC 27845 

• 







. 



Phono: (919) 534-2221 

TN 

Obion 

Obion County 

(Unlnc. 

470361 

N-5 

1 

F 

July 21, 1978 

July 21, 1978 

D. W. Jones, Judge 



0001A-0009A 

Areas) 







Courthouse 

UrJon City, TN 382; 1 
Phone: (801)885*9611 


AZ 


CA 


TX 


TX 


WA 


Unfne. Area 

Yavapai County* (0001A-0014A, 
ooi6A-oo2iA,oo23A-oo30A, 
0032A-0038A.0040A-0064A. 
0066A-0077A) 

040093 A 

6-5 

I 

F 

25 JUl 78 

25 JUL 78 

Mr. R. Bruce Evans - County 
Administrator -Board of Super¬ 
visors - County Courthouse - 
Prescott, AZ 86301 
(602) 445-7450 

Unlnc. Area 

Modoc County ‘(0Q02A-0014A, 

0016A-0021A,0023A-0028A, 
0030A-0042A.0044A-0045A, 
0047A-0049A) 

060192 A 

E-8,11,12 

I 

F 

24 JAN 75 

25 JUL 78 

Mr. Lester A. McKenzie - Planner- 
Department of Public Works - P.0. 
Box 1076 - 202 West 4th Street - 
Alturas, CA 96101 (916) 233-2582 

Collin 

City of Altoja (0001A) 

481306 A 

N-5 

1 

F 

25 JUL 78 

25 JUL 78 

Honorable Woodrow Walker - Mayor 
Office of Mayor - Route 3 - 
McKinney, TX 75069 
(214) 542-6951 

Cameron 

Town of Combes (0001B) 

480104 B 

S 300/0 

N-8,12 

£ 

I 

F 

10 MAY 74 
21 MAY 76 

25 JUL 78 

Honorable Jerry L. Young - Mayor 
P.0. Box 280 - Combes, TX 78535 
(512) 425-7131 

Benton 

Town of Benton City (010-020) 

■EijOIOO 0 

fa 

I 

F 

27 FEB 76 

28 JUL 76 
27 MAY 77 

25 JUL 78 

Mr. Diehl R. Rettig - Attorney - 
P.0. 8ox 6125 - 300 West Kennewic 
Ave. - Kennewick, WA 99336 
(509 ) 582-2191* 
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fl»ll 

COUNTY 

COMMUNITY NAMt 

AMU 

NO Of PANELS 

COMMUNITY 
NUMIII H & 
SUFFIX 

rnOCIIAAA ANU 

ctuguot cool 

INLAND 

OH 

COASTAL 

MA/ANO 

rrtJuf. 

IDlfitlF ICATIQN 

OAK LSI 

trrtcnvt dak 
or THIS UAF • 
ACTIUN 

LOCAL MAI* 

Ncrosuonv 

AL 

Chilton 

Chilton County 
OOOlA-OulOA 

(Uninc, 

Areas) 

010030 

X-5 

I 

F 

July 2 e, 1973 

July 23, 1973 

Judge Thomas Hoy is, Ch. 

Co. Comm. 











P.C. Box 5S7 

Clantcn. AL 35C45 

Phona; (205) 755-1551 

AL 

Cullman 

Cullman County 
000lA-$0G9A 

(Uninc, 

Areas) 

010247 

X-5 

I 

F 

July 28, 1978 

July 23. 1978 

Randall Shodd, Ch. Co. 30. 
Courthouse 

Cullman, AL 35:53 

Phene: (205) 739-3531, wC . 


AL 

Morgan 

Morgan County (Uninc. 
00083 Areas) 

010175 

X-li, 12. 
14 

I 

r 

March 11, 1977 

July 28, 

1979 

GA 

Dadu 

Dado County (Uninc. 
O001S-OOO3B Areas) 

130246 

E-ll, 12 

14 

1 

F 

June 10, 1977 

July 29, 

1978 

IL 

Cock 

City of Prospect Heights 
00013-00023 

1 19 

E-ll, 12, 

14 

I 

F 

May 12, 1978 

July 20, 

I97S 


Morgen County Comm. 

P.C. Box 666 
Decatur. AL 3So**>l 
Phone: (205) 35--960C 

Dan Hall, Co. Comm. 

P.O. Box 613 
Trenton, GA 30732 
Phone: (404) 6S7-4S2S 

RicharJ E. Wolf 
1 1 Prospect Court 
Prospect Heights, 1L 60C7 
Phons: (312’ $2 .-5 . i2 




:.:s 

Simpsor. 

City of Magco 

0001A 

2801SB 

E-ll, 12, 
14 

I 

F 

Aug. 1. 1975 

July 29, 197< 

::c 

Cumberland 

Cumberland County (Uninc. 
0091A-0012A Areas) 

370076 

E-io, n, 

12, 14 

I 

F 

Dec. 13, 1974 

JUly 28, 197( 

xc 

Cumberlant 

Town of Hope Mills 

0001A 

370312 

E-B, 11, 

12, 14 

I 

F 

Jlily 18, 1975 

July 20, 1978 

::o 

Perquimans 

Perquimans County (Uninc. 
0001A-0005A Areas) 

370315 

N-5 

I 

C 

F 

July 28, 1978 

July 28, 197? 

::c 

Richmond 

Richmond County (Uninc. 
CC03A-0008A Areas) 

370348 

N-S 

I 

F 

July 28, 1978 

July 28, 1978 

::c 

Robeson 

Robcsor. County (Uninc. 
00C1A-0014A Areas) 

370202 

E-S 

X 

F 

July 28, 1978 

July 28, 197£ 











Ftte Russell, Kays; 

123 X. Main 
Magee, MS 39111 
Phone; (6C1) 349-3344 

Billy D. Home, Ch. Co. Cc r 
P.O. Drawar 1329 
rayettavii’e, XC 2S3!I 
Phone: (919) 4$3-9i3i 

J. Fulton West , Mayer 
3700 South Main St. 

Hope Mills, NC 26343 
Phone: (919) 425-71:3 

Keith Ha3kett, Tax Su?r. 

P. O. Box 2 
Hertford. XC 27944 
Phono: (919) 426-7010 

John Sutton, Mgr. 

P.O. Bex 504 
Rockingham, XC 2?3’3 
Phone: (919) 997-2542 

M. Taul Graham, Mgr. 
Lutrbertcn, XC 26 355 
Phone: (919) 738-33! 1 
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RULES AND REGULATIONS 


rnor.ftAM t 
CtlAMHf CO 


|NVAM> 

Of! 

COASTAL 


IOENTir»CATU>» 
OAtt IS) 


OP *IIIS MAF 
ACTION 


LOCAL MW 
AiTOSirORT 


SC 


v/v 


Rowan 


Marlboro 


Carxar 


Mercer 


Rov/ar. County (Uninc. 
00C1A-C008A Areas) 


City of Bennetts villa 
0001A 


Carter County (Uninc. 
00043,00068 Areas) 


City of Princeton 

ocord 


37C351 


450147 


470024 


540128 


E-5 


E-8, 11, 
12, 14 


N-ll, 14 


E-10, 11, 
12, 14 


July 28, 1978 


Aug, 8, 1975 


July 15, 1977 


July 19, 1974 
June 11, 1976 


JUly 28, 1971 


JUly 28, 197* 


JUly 28, 197* 


JUly 28, 197* 


Carl Sloop, Ro-.var. County 
Soil Conservation Servlca 
Health Bldg. 

1215 West Inr.ess St. 
Salisbury. \'C 2 £144 

Phono: (7C4) 637-C873 

Charles r. Hollis, Mayer 
P.O. Sox 1036 
Bsnnettsville, SC 29S12 
Phene: (8C3) 479-6421 

Donald Lewis, Judge 
Courthouse 

Eliaabothtcn, T>! 37543 

Phone: (615*. 542-4422 

Harry F. Price, Manager 
P.O. Eox 311 
Princeton, WV 24740 
Phone: (3C4) 425-9545 


M0 

Uninc. Area 

Cape Girardeau County 
(0001A-0007A) 

290790 

A 

N-S 

I 

F 

1 AUG 78 

1 AUG 78 i 

n 

Uninc..Area 

Shelby County (0001A-0012A) 

481004 

A 

N-5,9 

I 

F 

1 AUG 78 

1 AUG 78 \ 

1 

4 

TX 

Uninc. Area 

Wichita County (0001A-0008A) 

481189 

A 

H-5,9 

I 

F 

1 AUG 78 

( 

1 AUG 78 1 

4 

1 

\ 

WY 

Uninc. Area 

Sweetwater County (0003A- 
0005A.0014A-0O16A,0023A- 
0024A.0035A.0045A-0050A. 
0053A.0056A-Q060A) 

560087 

A 

N-5 " 

I 

F 

1 AUG 78 

\ 

1 AUG 78 1 

I 

1 



- 






• 



fit. 1. Caoe Girardeau - 
. M0 63755 (314) 242-3547 

ila Paul Carlisle - County 
Office of the Co-rty 
County Court*»3i.se - 
, TX 75935 (713) 5 H-2551 


(817) 322-0721 


76301 


(307) e75-26;i 
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71 ATI 

COUNTY 

COA1MUNITY NAME 

ANO 

NO. OF PANELS 

COMMUNITY 
wuMuen % 
SUFFIX 

PAOGAAM ANO 

CMAMOS COOS 

on 

COASTAL 

MARA HO 
F/M/t 

IU5MTIFTCAT10N 

OATS (SI 

EFFECTIVE DATE 

OF THIS MAP 
ACTION 

LOCAL MAP 

REFOiironv 

F L 

Okeechobee 

Okeechobee County (Uninc 
Q001A-0011A Areas) 

120177 

E-5 

1 

F 

Aug. 4, 1978 

Aug. 4, 1978 

Clayton White. Director 

Planning and Zoning 

P.O. Box 387 

Okeechobee, FL 33472 

Phone: (813) 753-7313 

GA 

H»ry 

Henry County (Uninc. 
000IA-0006A Areas) 

130468 

N-S 

I 

F 

Aug. 4, 1978 

Aug. 4, 1978 

Frank Tingle, Ch. Co. Comrt 

P. C. Box 989 

McDonough, GA 3Q253 

Phono: (4C4) S57-91:-1 

IN 

Hamilton 

City of Noblesville 
0001C-0002C 

180082 

E-ll, 12. 

14 

I 

F 

May 24, 1974 
June 2S, 1976 
Sept 16, 1977 

Aug. 4, 1978 

Bette Dunoff, Cle'k 

50 South 3tr. Streat 

Nobles vilio, IN 4036? 

Phone; (317)772-4151 

MD 

Anne Arundel 

Anne Arundel County (Uninc 
0001A-0021A Areas) 

240008 

E-10, 11, 

12, 14 

c 

F 

Nov. IS, 1974 

Aug. 4, 1978 

Robert Pascal, Co. D'cc. 

P. C. Box 18 Jl 

Annapolis, MD 21C4 

Thono: (301) 224-1471 

SC 

Jackson 

Jackson County (Uninc. 
0002B-0003B Areas) 

370282 

E-H, 12. 

14 

I 

F 

March 24, 1978 

Aug. 4, 1978 

Bruce Biilsteln, As3‘t Co. 
Planner, Office cf the Ccm.r. 
Courthouse 

Syiva, NC 28779 

Phone: (704) 536-4Q<?5 

SC 

Vance 

Vance County (Uninc. 
0001A-0004A Areas) 

370366 

N-S 

1 

F 

Aug. 4, 1978 

Aug. 4, 1978 

L Nelson Felkner, Ch. Co. Co 
Courthouse 

Young Street 

Henderson, NC 27536 

Phone: (919) 438-7114 

sc 

Wayne 

Wayne County (Uninc. 
0001A-0008A Areas) 

370254 

N-10, 11, 
12, 14 

X 

F 

Dec. 27, 1974 

Aug. 4, 1978 

Bruce G. Grice, Sr., Co. 

Exec. Officer 

P. O. Box 227 

Goldsboro, NC 27530 

Phono: (919) 735-4331. Ext. 

245 

OH 

Morrow 

Nbrrow County (Uninc. 
0001A-0007A Areas) 

390868 

N-5 

I 

F 

Aug. 4, 1978 

Aug. 4, 1978 

Justin Early, Co. Engr. 

County Engr. Bldg. 

ML Gilead. OH 43333 

Phone: (419) 945-6982 

TN 

Shelby 

Shelby County (Uninc. 
00QIA-0006A Areas) 
0008A, 0009A 

470214 

E-S 

X 

F 

Aug. 4, 1978 

Aug. 4, 1978 

Roy Nixon, Mayor 

160 N. Main St 

Suite 850 

Memphis, TN 38103 

Phone: (901) 528-3500 
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RULES AND REGULATIONS 



CCUSTY 

COMV.UWTTY fJAVE 

& 

KjfbT&EA or PANELS 

CCMMUNlTV NUV-3 

4 

surtx 

PAOGflAM 

4 

CHANCE COM 

g i 

< -T 

i 0< c 

u 

mazapo 

f/MVE 

iMNTlflCATlON 

OATHSJ 

EffECTivE DATE 

or This 

MAP ACTION 

LOCAL. MAP REPOSITORY 

1A 

Uninc. 

Area 

Morehouse Parish 
(0001A-0012A) 

220367 

A 

N-5 

I 

F 

6 AUG 78 

8 AUG 78 

Mr. Martin White - President -* 
Office of the Policy Jury - 
Parish Courthouse - Bastrop, LA 
71220 (318) 231-4132 

*•%!* 

Silvar 

Bow 

City of Butte - Silver Bow 
County (OfiC IP.-C00S3, 0010B- 
00126,CO163-00268 
00:9b-C0323,003iB) 

300077 

B 

E-8.11,12 

I 

F 

14 JUS iff 
16 APR 76 

B AUG 78 

Honorable Mario Micone - Mayor 
Office of Mayor - Butte, MT 
$9701 (406) 792-59S0 


Walsh 


City of llooplc (0001A) 

3S0179 

A 

N-12 

I 

P 

13 AUG 76 

8 AUG 78 

Honorable Marcel Hillier - Havor- 
Office of Mayor - P. 0. Box *72 - 
Hoople, NO 58243 (701) 894-6259 

»*» 

Uninc. 

Territory 

Island of Cuaa (0001A-0004A) 

660001 

A 

N-S 

1 

F 

8 AUG 78 

8 AUG 78 

Honorable Richard J. Bordallo - 
Governor of Guam - Agana, Guan 
96910 

:x 

Milaa 


City of Cameron 

(ooozs) 

430278 

B 

E-8,12 

I 

F 

14 JUS 74 
30 APR 76 

8 AUG 78 

Mr. A. W. McCullin - Executive 
Director - Community Development 
Agency - P. 0. Box 710 - Caceron. 
TX 76520 (817) 697-6411 


FL 


Glades 


Glades County (Uninc. 
OOOIA-OQ14A Areas) 


GA 


Carroll 


Carroll County (Uninc. 
0001A-0008A Areas) 


GA 


Catoosa 


Catoosa County (Uninc. 
0002B Areas) 


MN 


St. Louis 


City of Tower 
01 


MS 


Quitman 


Town of Falcon 
01 


120095 


130464 


130028 


27 0 605A 


280138A 


E-5 

I 

F 

N-5 

1 

F 

E-10, 11, 
12, 14 

1 

F 

N-ll, 12, 

14 

1 

F 

E-8, 11. 

12, 14 

I 

F 


Aug, 11, 1978 


Aug. 11, 1978 


JUne 3, 1977 


Deo. 13, 1974 


Aug. 29, 1975 


Aug. 11, 19 8 


Joe H. Peoples, Jt., Ch. 
Co. Comm., Courthouse 
Moore Haven, TL 33471 
Phone: (813) 946-5041 


Aug. 11, 19 8 


H. B. Duncan, Ch. Co. Con 
Box 328 

Cam>l Iton, GA 30117 
Phone: (404) 832-3541 


Aug. 11, 19 8 


James Moreland, Comm, of 
Fds. and Revenues, Courth, 
Ringgold, GA 30736 
Phone: (404) 935-4231 


Aug. 11, 19 8 


Herbert Lamppa, Mayor 
Box 576 

Tower, MN 55790 
Phone: (218) 753-4070 


Aug. 11, 19: 8 


N. B. Brooks, Mayor 
P. O. Box 55 
Falcon, MS 38628 
Phone: (601) 382-5525 
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TTATl 

COUNTY 

COMMUNITY NAItt 

ANO 

NO. Of PANELS 

COMMUNITY 
NUMBEft ft 
SUFfIX 

PltOOnAM AND 
CHANCE CODE 

INI AMO 

0*1 

COASTAL 

MATAno 

P/M/S 

IDENTIFICATION 

OAT1 IS) 

EFFECTIVE OATS 
OF THIS MAP 

ACTION 

LOCAL MAP 

MEOW TODY 

MS 

Madison 

Madison County (Unlnc. 
0001A-0013A Areas) 

280228 

E-5 

1 

F 

Aug. 11, 1978 

Aug. 11, 197 

8 Billy V. Cooper, Chancery Cl' 
Chancery Clerks Office 

P. O. Box 404 

Canton, MS 39046 

Phone: (601) 859-1177 

MS 

Smith 

Town of Mize 

0001A 

280160 

E-8, 11, 
12, 14 

1 

F 

July 11, 197S 

Aug. 11, 197 

8 Jimmy Dubose. Mayor 

Town Kali 

Mize, MS 39116 

Phone: (601) 733-2395 


NC 


NC 


NC 


NC 


OH 


SC 


VA 


Northampton 


Martin 


Surry 


Warren 


Portage 


Allendale 


Augusta 


Town of Jackson 
01 


Town of Robersonvllle 
01 


Surry County (Unlnc. 
0002A-0008A Areas) 


Warren County (Unlnc. 
0001A-0005A ' Areas) 


Portage County (Unlnc. 
02-04,07-10, Areas) 
12-35 


Town of Sycamore 
000LA 


Augusta County (Unlnc. 
0002A-0014A Areas) 


370175A 


370156B 


370364 


370396 


390453B 


4S0011 


510013 


E-ll, 12, 
14 


E-ll, 12, 
14 


N-5 


E-5 


E-ll, 12, 
14 


N-ll, 12. 

14 


E-5 


Feh. 21, 1975 


June 7, 1974 
Oct 31, 1975 


Aug. 11, 1978 


Aug. 11, 1978 


Dec. 27, 1974 
Dec. 10, 1976 


Oct 25, 1974 


Aug. 11, 1978 


Aug. 11, 197p C. W. Bass, Mayor 
P.O. Box 614 
Jackson, NC 27845 
Phone: (919) S34-3811 


Aug. 11, 197) 


Aug. 11, 1978 


Aug. 11. 1978 


Aug. 11, 1978 


Aug. 11, 1978 


Aug. 11, 1978 


J. R. Crandall, Mayor 
P. O. Box 487 

Robersonvllle, NC 27871 
Phone: (919) 795-3511 


Stove Me Ko over, Co. Mgr. 
P.O. Box 516 
Dobson. NC 27017 
Phone: (919) 386-8676 

Charles A. Hayes, Mgr. 
P.O. Box 531 
Wanenton, NC 27589 
Phono: (919) 257-3115 

Victor Blasclla, Auditor 
Courthouse 
Ravonna, OH 44266 
Phone: (216) 296-9911 

R. F. Allen, Mayor 
Town Hall 

Sycamore, SC 29845 
Phone: (803) 632-3206 

R. E. Huff, Co. Admn. 

P.O. Box 448 
Staunton, VA 24401 
Phone: (703) 885-8931 
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RULES AND REGULATIONS 


PT 


PT 


PT 


Antelope 


Unlnc. Territory 


Uninc. Territory 


Uninc. Territory 


Uninc. Territory 


Uninc. Area 


UT 


Village of Clearwater (0001A) 310262 

RoTA ****** 
Mariana District (OOClA-OOllA 750C01 

toettwp, Prt-rhv /J/W, 

P«l.u District (Q001A-0012A) 


Uninc. Area 


COMMUNITY KAMI 

a 

NUMBi* Of PANfiS 


Ppnape District (0003A-0016A) 


Yap District (0Q01A-0004A) 


Bowie County (0001A-C014A) 


Uintah County (001CB.0014B- 
001SB)* 


* (vn'iy panels listed 


are being reprinted) 


COMUvMTV NuMlC* 

a 


750003 


750004 


750006 


481194 


SWO'.RAM 

a 

CHANG* COOC 


y 


N-I2 


i-5 


N-5 


N-5 


A ! N-5 


N-5.9 


490147 


MAjA*»a tOFJWtiCCATCN 
*/M/f I DATf|5| 


E-8,11,12 


2 APR 76 


15 AUG 78 


15 AUG 78 


15 AUG 78 


15 AUG 78 


15 AUG 78 


srf*rr*vt oats 
Cf Tr'j 
MAP ACTION 


local, wap pops "rcnv 


15 AUG 73 Mr. Charles Curtrfght - CHirr-.-- 
Villare Swrd of Trustee - 
Village hall - Cle*?*a*e~, NS 
68726 (-02) *:$-?:?: 

15 AUG 78 honorable Carlos S. Camacho - 

Governor - Government of Worthe-n 
i v criena Islar.cs - Saipan, Karla- 
jIslands 96350 

15 AUG 78 ]*r Adrian P. ttinfcel - High 

Commissioner - Office o f the Hioh 
Cc’^i'ssio-.cr - Caoitoi Hill - 
Saipan. Viriana Islands 92953 


15 AUG 78 


15 AUG 78 


15 AUG 73 


14 FE8 75 
13 OCT 77 


15 AUG 78 


Mr. Adrian P. WinVel - High 
Ccrr.isslcr.er - Office of tie Hich 
Commissioner - Cartel Hll* - 
Saipan, ."arlan* Islands S6550 

Mr. Adrian P. Winkel - High 
Commissioner - Office cf the Hfg-. 
Commissioner - Capitol Hill - 
Saipan, Mermans Islands 96C52 

Honorable Robert l. Dal by - Court} 
Judge - Office of the Ccunty 
Judge - County Courthouse - F:s::r 
TX- 75557 (214) 792-367: 


Charles W. Borup - Senior 
Planner - Planning Department - 
°ocr 103 - Uintah County tot'd --- 
Vernal, UT 64078 (801) ?c?-4^. 
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FETAL LIST COT^S 


1. Conversion to Regular Program with FIRM (elevations determined) 

2. Conversion to Regular Program with FIRM (no olovationa determined) 

3. Conversion to Regular Program with no Speolal Flood Hazard 
Irena- no FIRM 

1*. Conversion to Regular Program with no Spooial Flood Hazard 
Arena - no FIRM; rooloeion of FGDM effootlve on eaae data 
an conversion 

$, Initial FE5M 

6. Revision - Change of elevation; revised FIRM 

Ravi b ion - Quango of zona designation) ravisod FIRM 


8. Revlelon - Corporate limit charges 

9. Revision - Drafting corrections; Printing errors 

10. Eo vie ion - Curvilinear 

11. Rovioion - Add Flood Hazard Area 

12. Revision - Reduce Flood Hazard Area 
13* Revision - Federal Register ooisoiOn 
11*. Revlelon - Refunds pooslble 

15• Attention! A previous cap (or caps) has been roaeinded 
or withdrawn for thio oocgunlty. This may have affected 
the so^uenco of 8uffixes. 


H - REGULAR PROGRAM S - EMERGENCY PROGRAM K- HOT IS PROGRAM 
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(National Flood Insurance Act of 1968 (title 
XLII of the Housing and Urban Develop¬ 
ment Act of 1968); effective Jan. 28. 1969 (33 
FR 17804, Nov. 28. 1968), as amended (42 
UJS.C. 4001-4128); and Secretary’s delega¬ 
tion of authority to Federal Insurance Ad¬ 
ministrator, 43 FR 7719.) 

Issued: August 2, 1978. 

Gloria M. Jimenez, 
Federal Insurance Administrator. 

[FR Doc. 78-23034 Filed 8-18-78; 8:45 am] 


[3910-01] 

Title 32—National Defense 

CHAPTER VII—DEPARTMENT OF THE 
AIR FORCE 

SUBCHAPTER H—AIR FORCE RESERVE 
OFFICERS’ TRAINING CORPS 

PART 875—DELAY IN ACTIVE DUTY 
FOR AFROTC GRADUATES 

Final Rule 

AGENCY: Department of the Air 
Force, Department of Defense. 

ACTION: Final rule. 

SUMMARY: The Department of the 
Air Force is revising its rule on delay 
in active duty for AFROTC graduates. 
This revision is made to update and 
clarify the rule and to implement De¬ 
partment of Defense Directive 1215.8, 
May 1. 1974. 

EFFECTIVE DATE: October 10. 1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Walter Hoefelmeyer. Air Force 
Manpower and Personnel Center. Di¬ 
rectorate of Personnel Procurement; 
Programs (AFMPC/MPCMR), Ran¬ 
dolph AFB, Tex. 78148, phone 512- 
625-2102. 

SUPPLEMENTARY INFORMATION: 
Part 875 of chapter VII. title 32 of the 
Code of Federal Regulations is revised 
to add the Privacy Act statement; add 
the number of application forms to be 
completed; add specific data for which 
AFIT is responsible; delete references 
to hardship delays; revise criteria for 
processing law applicants; delete refer¬ 
ences to internship training delays; 
delete application procedures for ap¬ 
peals from delay board decisions; add 
example of educational delay status 
letter; and generally update office 
symbols and terminology. 

This revision is issued under authori¬ 
ty of 10 U.S.C. 8012 and E.O. 9397. No¬ 
vember 22, 1943. 

The revised part will read as follows: 

Subpart A—Terms, Responsibilities, and 
General Policies 

Sec. 

875.1 Purpose. 


Sec. 

875.2 Terms explained. 

875.3 Forms to use. 

875.4 Program management responsibil¬ 
ities. 

875.5 General policies. 

Subpart B—Application Procedures 

875.6 How to apply. 

875.7 Exceptions to policies and criteria. 

Subpart C—Processing Procedures 

875.8 AFIT processing procedures. 

875.9 Processing procedures for law appli¬ 
cants. 

875.10 HQ USAF educational delay board. 

875.11 Delays granted and maximum delay 
periods. 

875.12 Application instructions and ap¬ 
proval authority. 

875.13 Sample, educational delay status 
letter. 

Authority: 10 U.S.C. 8012 and E.O. 9397. 
November 22, 1943. 

Note.—'T his part is derived from Air Force 
Regulation 45-31, October 10, 1977. 

Subpart A—Terms, Responsibilities, 
and General Policies 

§ 875.1 Purpose. 

This part sets forth policies and ex¬ 
plains procedures for delaying the 
entry to extended active duty (EAD) 
of Air Force Reserve Officers' Train¬ 
ing Corps (AFROTC) graduates com¬ 
missioned as second lieutenants in the 
Air Force. It includes instructions to 
use in applying for delays to pursue 
graduate studies and legal licensing. 
This part applies to Air University 
(AU); Air Force Institute of Technol¬ 
ogy (AFIT): AFROTC, its detach¬ 
ments and members; and Air Reserve 
Personnel Center (ARPC). It imple¬ 
ments DOD Directive 1215.8, May 1, 
1974. This rule is affected by the Pri¬ 
vacy Act of 1974. 

§ 875.2 Terms explained. 

(a) Accredited educational institu¬ 
tion. An accredited college or universi¬ 
ty in the United States or Puerto Rico. 
Accredited schools are listed in the 
latest Educational Directory, Part 3. 
Higher Education. This directory is 
published by the U.S. Department of 
Health, Education, and Welfare. Ac¬ 
credited law schools in the United 
States or Puerto Rico are those ap¬ 
proved by the American Bar Associ¬ 
ation. 

(b) Additional delay. A delay grant¬ 
ed to pursue a doctorate after receiv¬ 
ing a master’s degree, or completing 
the requirements for legal licensing. 
In the health care specialties, a delay 
granted to pursue specialty training. 

(c) Educational delay. An initial 
delay from entry on EAD granted an 
AFROTC graduate to pursue full-time 
instruction in graduate or professional 
studies. For the additional degree or 
certificate, study must be at an accred¬ 


ited school in the United States or 
Puerto Rico. 

(d) Extended active duty (EAD). A 
tour of active duty (normally for more 
than 90 days) performed by a member 
of the Air Reserve Forces (ARF). 
Strength accountability for persons on 
EAD changes from the ARF to the 
Active Force. Active duty for training 
and active duty in a service academy 
or Armed Forces preparatory school 
are not creditable as EAD. 

(e) Extension of delay. A delay 
granted beyond the maximum period 
listed in §875.11 or the initial period 
authorized by the approving authori¬ 
ty. 

(f) Full-Time course of instruction. 
An uninterrupted course of instruction 
defined by an accredited educational 
institution as full time. Delayee may 
accept research or teaching assistant- 
ships or fellowships while on delay. 
However, such acceptance must not 
cause an extension of delay beyond 
the maximum period authorized in 
§875.11, Also, full-time student status 
must be maintained. Unless required 
by the school, attendance at summer 
sessions is encouraged, but is not man¬ 
datory. 

§ 875.3 Forms to use. 

A cadet or an officer requesting an 
educational delay completes: 

(a) AF Form 477, Application for 
Delay From Entry on Extended Active 
Duty (AFROTC), in triplicate. 

(b) AF Form 1082, Educational 
Delay Education Plan, in triplicate 
and submits it with AF form 477. 

(c) AF Form 478, Application for 
Delay To complete Legal licensing Re¬ 
quirements. Use an AF form 478 to re¬ 
quest an additional delay to complete 
requirements for admission to the bar 
of a State or the District of Columbia. 
Each law student must submit this 
form. Those who do not desire a legal 
licensing delay must state that on the 
AF form 478. 

§875.4 Program management responsibil¬ 
ities. 

(a) IIQ USAF. Career Management 
and Plans Division, Office of the 
Judge Advocate General HQ USAF/ 
JAEG completes actions prescribed by 
§875.9. 

(b) Air Force Military Personnel 
Center (AFMPC ). (1) officer Procure¬ 
ment Branch. HQ AFMPC/DPMMOP: 

(1) Monitors the overall educational 
delay program. 

(ii) Conducts the HQ USAF Educa¬ 
tional Delay Board (§ 875.10). 

(2) The Surgeon, HQ AFMPC/SG: 

(i) Recommends to the HQ USAF 

Educational Delay Board requests 
from: 

(a) Applicants who request delays 
for training or education that qualifies 
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them for appointment in a corps of 
the medical services; and 

( b ) Whether applicants who com¬ 
plete the educational delay will be ac¬ 
cepted for duty in the medical corps. 

(c) Monitors the status of officers in 
health care specialty training or edu¬ 
cation on additional delays. 

(c) Air University (AFIT). (1) Moni¬ 
tors the status of students on educa¬ 
tional delay, extensions, and those on 
additional delay. (See § 875.4(b)(ii)6 
for health care students on additional 
delay.) 

(2) Maintains records to make sure 
each person is complying with the 
delay agreement. 

(3) Issues instructions to delayed of¬ 
ficers to maintain control and super¬ 
vise them during the period of delay. 
Such instructions are binding and fail¬ 
ure to comply is cause for prompt ter¬ 
mination of the delay. 

(4) Approves and completes actions 
prescribed by § 875.8, § 875.9, and 
§875.12. 

(5) Notifies ARPC of the need to 
reappoint in the right corps, those of¬ 
ficers awarded degrees in a health care 
specialty. Notifies AHPC about 6 
months before school completion to 
allow for reappointment on gradua¬ 
tion. 

(6) Reports data on persons entering 
delay status to the personnel data 
system (PDS) master personnel file 
(MPF). 

(7) Reports changes in data for 
those in a delay status. 

(8) Is responsible for assignment 
availability code, academic level, aca¬ 
demic completion year, academic spe¬ 
cialty code, and assignment date of 
availability. 

(9) Maintains all data items except 
those designated as HQ USAF (ARPC) 
controlled. 

(10) AFIT, ARPC. AU, AFMPC, and 
HQ USAF retrieve data on individuals 
in delay status from the MPF. 

(d) ARPC. (1) Reappoints officers in 
educational delay programs who are 
awarded degrees in designated health 
care specialties. 

(2) Orders all AFROTC graduates to 
EAD. 

(3) Assigns graduates to the Obligat¬ 
ed Reserve Section (ORS) (ARPC) 
concurrently with their appointment 
as U.S. Air Force Reserve (USAFR) of¬ 
ficers. (All AFROTC graduates 
become Ready Reserves when they 
take the oath of office as USAFR offi¬ 
cers.) ARPC/DPRP notifies AFIT/ 
CIER when students on educational 
delay assigned to Reserve Section 
Code RC are transferred to Reserve 
Section Code TA. 

(4) Makes sure that AFROTC gradu¬ 
ates entering on EAD have completed 
a medical examination that has been 
certified that officers are physically 
qualified according to AFR 160-43, 
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Medical Examination and Medical 
Standards, chapter 4. 

(5) Sends reports of physical exami¬ 
nations on medical, osteopathic, or 
dental students not meeting standards 
to HQ AFMPC/SG, Randolph AFB, 
Tex. 78148. for review. Notifies AFIT/ 
CIER of any graduates on educational 
delay who are later found medically 
disqualified for EAD. Notifies HQ 
AFMPC/SG of any graduates study¬ 
ing health care specialties who are 
found medically disqualified. 

(6) Makes sure that AFROTC gradu¬ 
ates entering on EAD have a current 
national agency check (NAC). 

(7) Assigns all AFROTC graduates 
granted an educational delay to study 
law to the 9035 Air Reserve Squadron 
(JAG-CJ) as category J reservists. 

(8) In conjunction with HQ USAF/ 
JAEC, assigns students delayed to 
study law to bases of attachment for 
internship training according to AFR 
36-7, Judge Advocate Accession Pro¬ 
gram. 

(e) AFROTC detachment command¬ 
ers. (1) Make sure that each cadet is 
briefed on this part 8 to 12 months 
before projected date of commission¬ 
ing and emphasize (f) of this section 
and § 875.5. 

(2) Counsel each cadet on the finan¬ 
cial problems that could be faced 
while completing an additional period 
of study. 

(3) Complete actions prescribed in 
§875.12. 

(4) Require each AFROTC cadet to: 

(i) State intentions on plans for 
graduate work. The detachment re¬ 
ports educational delay intentions by 
annotating assignment availability 
bode “59” on the accessions data 
update suspense roster. 

(ii) Confirm intentions to apply for 
delay 7 months before projected com¬ 
missioning date by completing the 
letter per §875.13. (AFROTC detach¬ 
ments send one copy to AFROTC/ 
SBAPD, Maxwell AFB, Ala. 36112.) 

(iii) Send delay applications to arrive 
at AFIT/CIER. Wright-Patterson 
AFB, Ohio 45433, within the time peri¬ 
ods prescribed in § 875.12. 

(5) Inform each AFROTC cadet, 
when completing AF form 477, that: 

(i) If granted a delay and cadet de¬ 
clines it, call to EAD will not have 
been programed. In these cases, more 
than 90 calendar days’ delay may 
occur between desired EAD date and 
entry on EAD. 

(ii) An application arriving at AFIT/ 
CIER less than 90 calendar days 
before projected commissioning date 
normally is not approved. Applications 
to study law must arrive no later than 
February 1. Detachment commanders 
do not accept applications received 
within 90 calendar days of projected 
commissioning date, in other than ex¬ 
tenuating circumstances. Additionally, 
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cadets may not apply for more than 
one postgraduate education program 
at a time. Examples of these are: 
Weather officer training, or the 
health professions programs, such as 
medical, dental, veterinary, and op¬ 
tometry. 

(iii) Educational delays for students 
who enroll in other than accredited 
educational institutions (§875.2) will 
be revoked. 

(6) Assist AFROTC graduates who 
ask for help on educational delays 
within the limitations of detachment 
resources. 

(7) Notify AFIT and ARPC if a cadet 
with an approved educational delay 
fails to be commissioned. 

(f) AFROTC graduates granted 
delays must (1) Notify AFIT/CIER 
within 5 calendar days of any change 
of address (either permanent or cur¬ 
rent mailing address and telephone 
number). 

(2) Send a grade report to AFIT/ 
CIER at the end of each grading 
period. If a grade report is not readily 
available, send a letter containing 
known grades and send in the grade 
report as soon as available. 

(3) Notify AFIT/CIER promptly of 
failure to continue the full-time ap¬ 
proved delay program. Do the same if 
the program, as scheduled, cannot be 
completed. 

(4) Complete degree requirements in 
the shortest time possible at the ap¬ 
proved institution. 

(5) On date of graduation, execute a 
reappointment oath of office (AF 
Form 133, Oath of Office), if awarded 
a health care specialty degree. Send it 
to ARPC/DPRP, 7300 East First 
Avenue, Denver. Colo. 80280. 

(6) On termination of delay, send an 
official transcript of all work complet¬ 
ed and degree certification to AFIT/ 
CIER, Wright-Patterson, Ohio 45433. 

(g) AFROTC/SBAP. On receipt of 
the educational delay status letter 
(§875.13). AFROTC/SBAP inputs as¬ 
signment availability code “59” into 
the PDS “BR” file on cadets who 
intend to apply for a delay. 

§ 875.5 General policies. 

(a) Delay policies. Approval of edu¬ 
cational delays is oriented toward Air 
Force needs in any academic area. 
Delays normally are approved only 
against projected needs for the specif¬ 
ic academic specialty being sought. 
Since Air Force needs change, an ap¬ 
proved educational delay does not 
assure assignment to duties in or relat¬ 
ed to the individual’s academic special¬ 
ty. Further, should Air Force require¬ 
ments dictate, delays may be terminat¬ 
ed at any time and officers ordered to 
immediate EAD. Granting a delay 
does not relieve an officer from fulfill¬ 
ing the contractual agreement. This 
includes serving on EAD on termina- 
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tion of delay or sooner if so ordered. 
AFROTC graduates not granted a 
delay normally enter EAD within 1 
year of commissioning. AFROTC 
cadets enrolled as pilot, navigator, or 
missile launch officer candidates are 
not eligible to apply for an educational 
delay. They may apply, however, if 
they desire to seek an advanced degree 
in the legal (5YYY) or medical 
(7YYY) academic areas. 

(b) Unauthorized delays. Delays are 
not granted to: 

(1) Pursue less than a full-time 
course of instruction. 

(2) Receive advanced education lead¬ 
ing to a degree of doctor of chiroprac¬ 
tic. 

(3) Study theology. 

(4) Work with the Peace Corps. 

(5) Accept civilian employment for 
hardship or otherwise. 

(6) Obtain a second degree at the 
same academic level. 

(7) Attend other than an accredited 
educational institution as defined in 
§ 875.2. 

(8) AFROTC graduates who are pro¬ 
gramed for active service in the Air 
National Guard or Air Force Reserve. 

(c) Periods of delay. See § 875.11. 

(d) Involuntary termination of 
delays. The HQ USAF Educational 
Delay Board may involuntarily termi¬ 
nate delays. AFIT/CIER terminates 
delays for failure to maintain accept¬ 
able academic standards. AFIT/CIER 
also terminates delays for failure to 
enroll as a full-time student. 

(e) Assignments for officers complet¬ 
ing educational delays. Pilot and navi¬ 
gator candidates completing a delay 
are assigned in their academic special¬ 
ty (legal (5YYY) or medical (7YYY», 
if accepted for such duty by HQ 
USAF/JAEC or HQ AFMPC/SG. 

(f) Judge Advocate Assignments for 
law graduates. Law graduates not se¬ 
lected for Judge Advocate duties may 
be ordered to EAD in other than 
Judge Advocate assignments 
(5875.9(b)). 

(g) Physical qualifications. To quali¬ 
fy for EAD, officers must meet physi¬ 
cal qualifications outlined in AFR 160- 
43, chapter 4. If waivers are required, 
they must be obtained from HQ 
AFMPC/SG. An officer who has no 
current medical examination must un¬ 
dergo one before entry on EAD. An of¬ 
ficer who fails to voluntarily complete 
such a medical examination is ordered 
to a special tour of active duty for 
training (ADT). Such ADT is for 15 
calendar days, unless sooner terminat¬ 
ed, and is for completing the medical 
examination only. Further, this period 
is for diagnostic purposes only, and 
not to correct disqualifying defects. 
Officers found physically qualified are 
ordered to EAD. 
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Subpart B—Application Procedures. 

§ 875.6 How to apply. 

(a) Initial educational delay. A cadet 
must submit AF form 477 according to 
§875.11 and §875.12. Applicants for 
Ph. D. degrees who bypass a master's 
degree must provide a complete expla¬ 
nation. The explanation of the mas¬ 
ter's degree program to be bypassed 
must include the estimated completion 
date. Applicants must clearly state 
their desires on the bypassed master's 
program in case the Ph. D. program is 
denied. When no master's program is 
offered, a confirming statement from 
a school official is required. 

(1) College attendance. Application 
may be submitted before college ac¬ 
ceptance only if final acceptance has 
not been received by submission cutoff 
date. However, application must in¬ 
clude evidence that applicant has been 
conditionally accepted for graduate 
school. If conditional acceptance has 
not been received, evidence that 
formal application has been made 
must be included. (Notification of 
formal acceptance must be sent 
promptly on receipt by the applicant.) 

(2) Educational plan, (i) A complet¬ 
ed educational plan, AF form 1082, 
must be sent with each delay request. 
If a completed plan cannot be ob¬ 
tained by the cutoff date for sending 
in the delay application, a: 

(а) Tentative plan must be sent; or 

(б) A detailed narrative description 
of the specialized study area applicant 
intends to seek. 

(ii) The education plan must show 
enrollment in the first class beginning 
after appointment (summer enroll¬ 
ment is encouraged but not required). 

(3) Additional requirements for law 
school applicants. Applicants request¬ 
ing law school delays to begin during 
the next fiscal year (October 1 to Sep¬ 
tember 30) must send applications: 

(i) Through their detachment com¬ 
mander to arrive at AFIT/CIER no 
later than May 1 before the academic 
period for which application is made; 
and 

(ii) Application must contain the fol¬ 
lowing documents: 

(a) Transcript of grades. 

(6) Law school admission test scores. 

(c) Air Force officer qualifying test 
(AFOQT) scores. 

(d) Field training evaluation. 

( e ) Letter of evaluation by the de¬ 
tachment commander. 

(f) Signed statement of understand¬ 
ing that acceptance does not guaran¬ 
tee assignment to Judge Advocate 
duties (AF form 477). 

(b) Additional delay. Applicants 
must submit AF form 477 or 478 ac¬ 
cording to § 875.11 and § 875.12. 


§ 875.7 Exceptions to policies and criteria. 

HQ UISAF Educational Delay Board 
may grant exceptions to policies, crite¬ 
ria, and waivers not specifically au¬ 
thorized elsewhere in this part. 

Subpart C—Processing Procedures 

§ 875.8 AFIT processing procedures. 

The Commandant, AFIT. a designat¬ 
ed representative, or a Board estab¬ 
lished by the Commandant: 

(a) Considers and approves or disap¬ 
proves applications submitted accord¬ 
ing to § 875.12. 

(b) Reviews other applications for 
completeness and sends to HQ 
AFMPC/DPMMOP, Randolph AFB, 
Tex. 78148. 

(c) Makes sure that requests are pro¬ 
cessed expeditiously and notifies appli¬ 
cants, by letter, of decisions. 

(d) Makes sure that delay decisions 
are reported in the PDS as described 
in § 875.4(0(6). 

§875.9 Processing procedures for law ap¬ 
plicants. 

(a) Legal educational delay proce¬ 
dures: 

(1) The number of AFROTC gradu¬ 
ates approved for educational delays 
to study law depends on the projected 
need for Judge Advocates. 

(2) A 3-year projected lawyer re¬ 
quirement established annually by HQ 
USAF/JAEC constitutes the educa¬ 
tional delay quota. 

(3) A board of officers nominated by 
the Judge Advocate General, HQ 
USAF, and appointed by AFIT: 

(i) Meets annually the first week in 
May to consider applicants for entry 
into law school. 

(ii) Makes selections based on condi¬ 
tions of acceptance into law school. 

(4) AFIT notifies applicants of the 
Board's decision by June 1, if possible. 

(5) If there are not enough appli¬ 
cants to fill the delay quota, late appli¬ 
cations are considered by AFIT until 
the quota is filled. 

(6) AFIT promptly inputs Board de¬ 
cisions into the PDS. 

(b) Judge Advocate Selection Board. 
Selection is contingent on successful 
completion of law school and legal li¬ 
censing: 

(1) The Judge Advocate General, 
HQ USAF, annually convenes a board 
in mid-April to select AFROTC law 
graduates for assignment to Judge Ad¬ 
vocate duties. 

(2) Officers who are scheduled to 
graduate from law school in the next 
12 months are considered. 

(3) AFIT/CIER sends timely notices 
and instructions to persons being con¬ 
sidered. 

(4) Board requirements and proce¬ 
dures are prescribed in AFR 36-7. 
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§875.10 HQ USAF educational delay 
board. 

The HQ USAF Educational Delay 
Board is established at HQ AFMPC/ 
DPMM to consider requests received 
according to §875.12. Published Board 


results are sent to AFIT/CIER for 
action and to ARPC/DPRP for infor¬ 
mation. AFIT notifies applicants of 
the Board’s decision and inputs proper 
data into the PDS as described in 
§ 875.4(c)(6). 


§875.11 Delays granted and maximum delay periods. 


R 

U 

L 

E 

A 

B 

C 

If the person 

then delay may ba granted for 

and does not exceed 

1 

2 

3 

4 

has applied for enrollment in the first class beginning after 
commissioning (summer school attendance is encouraged 
but not mandatory). 

• 

study leading to a master's 
degree 

2 years (see note 1). 

study leading to a law degree 

3 years (tee note 1). 

study for advanced training or 
education in die health care 
specialties 

4 years (see note 1). 

study leading to a doctorate 
degree without award of a 
master's degree (pare 5a) 

5 

has completed academic work for award of a master's degree 

study leading to a doctorate 
level degree 

2 years (see note 1). 

6 

is enrolled in an institution that requires a 5-yea r course 
to obtain a B.S. degree and has satisfied requirements for 
a B.A. degree 

attainment of a B.S degree 

1 year (tee note 1). 

7 

has completed law degree requirements but has not been 
admitted \& the practice of law before the highest court 
of a State or Federal court 

completion of legal licensing 
requirements 

1 year (see note 2). 


NOTES: 1. If shorter periods ere approved they are binding. 
Periods of graduate schooling completed while in a 
precommissionmg status are applied against maximum delay 
periods. Extensions up to the time limit shown may be approved 
by AFIT. Further extensions must be ^proved by HQ 
AFMPC/DPMMO. 


2. Completion of legal licensing requirements in no way 
guarantees assignment to judge advocate duties. Officers who do 
not complete legal licensing requirements perform other th. r 
judge advocate duties if called to EAO. Legal licensing delays are 
terminated when an officer is admitted to the practice of law 
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§875.12 Application instructions and approval authority. 


R 

A 

B 

C 

D 

E 

F 

U 

L 

E 

If request is for 

and purpose of delay la to obtain a 

than the person applies 

wing 

and addresses request 

and approving 
authority is 
(see note 1) 


initial delay 

BS. or master's degree (other 
than in a health care gjecielty) 

in sufficient time to arrive at 
AFIT no later than 90 calendar 
days or earlier than 240 calendar 
days before commissioning 

AF Form 477 

through detachment 

commander to 

AFIT/CIER, Wright- 

Panerson AFB OH 45433 
(sea note 2) 

! 

HQ AFMPC/DPMMO 
(see notes 3 end 4). 

2 

degree or certificate in a health 
care specialty 

3 

doctorate degree 

4 

lew degree 

in sufficient time to arrive at 
AFIT no later than 1 May (see 
note 5) 

AFIT and HQ 
USAF/JAEC 
(see note 3). 

5 

extension of delay 

degree for which delay has been 
approved under table 1. rule 1.2. 

3. 4. or 5. and degree 

requirements cannot be met 
within the maximum time 
allowed 

90 calendar days or more before 
termination data or whan the 
need arises 

AF Form 

477 and e 
personal 
letter of 

Justification 

direct to AFIT/CIER 

AFIT or HQ 

AFMPC/DPMMO 
(see notes 4 and 6). 

6 

additional delay 

doctorata other than medical 

no later then 90 calendar day* 
before completing master's degree 

AF Form 477 


HQ AFMPC/DPMMO 
(see note 4). 

7 

legal licensing 

no later than 160 calendar days 
before graduation from law 
school 

AF Form 478 

AFIT/CIER 
(see note 7). 

8 

health car* specialty 

350 calendar days before 
completing present curriculum 

personal letter 

direct to HQ AFMPC/SGE, 
Randolph AFB TX 78148 

HQ AFMPC/SGE 
(see note 8). 


NOTES: 1. Regardle« of approval authority, AFIT Inputa appropriata data Into tha 
PDS on initial delays. extensions. and additional delay*. 

2. Tha detachment commander ensures completeness of tha request baton Indorsing 
to AFIT/CIER. 

3. For initial delay*. AFIT/CIER provide* expeditious notification of approval or 
disapproval actions to applicants with information copies to tha detachment 
commander and inputi appropriate data into tha POS. 

4. HQ USAF Educational Delay Board multi are forwarded to AFIT for action. 
AFIT provide* expeditious notification of Board msult* to applicant* and Inputs 
appropriate data into tha P n S. 

5. Law delay «>plicent* wt>o will have completed one or more term* of law *chool 
before commissioning must submit their applications In sufficient time to arrive at 


AFIT/CIER no later then 90 calendar days or earlier than 240 calendar day* before 
commissioning. 

6. AFIT may **prow extensions up to the tim| limits shown in table 1. Applications 
In excess of those time limits ere forwarded to HQ AFMPC/DPMMO for approval or 
disapproval. 

7. All students In their senior year of law school must submit AF Form 478 to 
AFIT/CIER. Those who do not desire e legal licensing delay must so state on the 
form. 

8. Student* will participate In graduate health education In thair discipline, if 
required. In the Obligated Reserve Section (deferred) or active duty status as select** 
by tha Air Force. Graduate education may be terminated after the first or succeeding 
years consistent with Air Force requirements. 
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§ 875.13 Sample, educational delay status letter. 

(Appropriate Letterhead) 

FROM: (Office symbol or organization identification) (date) 

SUBJECT: Educational Delay Status 

TO: AFROTC Cadet _ 

Seven months before your projected date of commissioning, you are required to reaffirm your intent to apply for an 
Educational Delay under AFR 45-31. Please indicate your intent by completing the first indorsement below and 
return this to the detachment no later than- 


(signature)_ 

(typed name, grade, USAF) 

(title) 

1st Ind, AFROTC Cadet _ (date) 

TO: AFROTC Detachment 

I understand that all cadets who formally indicate an Intent to apply for an educational delay are removed from the 
normal active duty assignment cycle. I also understand that if my application for an educational delay does not reach 
AFIT 90 calendar days before my projected date of commissioning, I automatically will be placed in the active duty 
assignment cycle, and my name will be forwarded to USAF for active duty assignment processing. If I decide not to 
accept an educational delay, or if I fail to gain acceptance to graduate school, I must notify the detachment commander 
of such change in my educational delay status at the earliest possible time. I further understand that a change in status 
made less than 5 months before my projected date of commissioning may result in a delay in my accession to extended 
active duty. My educational delay status is (check one): 

_ I have decided that I do not desire an educational delay. 

_ 1 still wish to apply for an educational delay. 


(signature) 


[FR Doc. 78-22812 FUed 8-18-78; 8:45 am] 


Frankie S. Estep. 

Air Force Federal Register 
Liaison Officer . 
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[4910-14] 

Title 33—Navigation and Navigable 
Waters 

CHAPTER I—COAST GUARD, 
DEPARTMENT OF TRANSPORTATION 

[CGD 78-0933 

PART 25—CLAIMS 

Erroneous Deletion 

AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 

SUMMARY: The Coast Guard is 
amending the general regulation con¬ 
tained in Part 25 of Title 33, Code of 
Federal Regulations in order to re¬ 
store the previously established re¬ 
quirements governing certain claims of 
its personnel arising from thefts of 
personal property in quarters or other 
authorized places. These require¬ 
ments, contained in the former 33 
CFR 703(a)(2), were inadvertently de¬ 
leted when changes to the claims regu¬ 
lations, including 33 CFR 703(a), were 
published in 41 FR 39742 (September 
16, 1976). 

EFFECTIVE DATE: This amendment 
is effective on August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Capt. Philip J. Danahy, Marine 
Safety Council (G-CMC/81), Room 
8117, Department of Transportation, 
Nassif Building, 400 Seventh Street, 
SW., Washington, D.C. 20590, 202- 
426-1477. 

Drafting Information 

The principal persons involved in 
drafting this rule are: Mr. James K. 
Augustine, project manager, and Mi¬ 
chael N. Mervin, project attorney, 
both of the Office of the Chief Coun¬ 
sel. 

SUPPLEMENTARY INFORMATION: 
This revision simply corrects an inad¬ 
vertent deletion. It restores the re¬ 
quirements that, for certain types of 
property stolen from quarters or other 
authorized places, before a claim is 
payable proof of the theft must be 
present, the owner must have exer¬ 
cised reasonable care for the protec¬ 
tion of the property, and the theft 
must have been promptly reported. 
Since this amendment relates to 
agency practice and procedures, and 
also involves only claims submitted by 
Coast Guard employees, the notice of 
proposed rulemaking and public proce- 
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dure described in 5 U.S.C. 553(b) is not 
required, and it may be made effective 
in less than 30 days after publication 
in the Federal Register, because 5 
U.S.C. 553(d) does not apply. 

Accordingly, Part 5 of Title 33, Code 
of Federal Regulations, is amended as 
follows: 

1. By adding to § 25.703(a) the fol¬ 
lowing paragraph: 

§ 25.703 Claims payable. 

• # • • » 

(a) • • • 

(2) Claims for loss of money, curren¬ 
cy, small items of substantial value, or 
articles of extraordinary value, by 
theft from quarters are payable only 
where definite proof of loss by larce¬ 
ny, burglary, or housebreaking is pres¬ 
ent, evidence establishes that the 
claimant exercised reasonable care for 
the protection of the property under 
all the circumstances, and the loss by 
theft was reported to the unit com¬ 
manding officer within 24 hours of dis¬ 
covery. 

(14 U.S.C. 633, 49 U.S.C. 1655(b); 49 CFR 
1.45(a)(2).) 

Dated: August 11,1978. 

J. B. Hayes, 

Admiral, U.S. Coast Guard 
Commandant 

[FR Doc. 78-23414 Filed 8-18-78; 8:45 am] 


[6560-01] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER C—AIR PROGRAMS 

[FRL 942-7) 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

Revision to the New York State 
Implementation Plan 

AGENCY: Environmental Protection 
Agency. 

ACTION: Final rule. 

SUMMARY: This notice announces 
that the Environmental Protection 
Agency is approving a revision to the 
New York State implementation plan. 
This action has the effect of approv¬ 
ing part of a State-issued “special limi¬ 
tation” which allows a temporary re¬ 
laxation of the fuel oil sulfur content 
limitation applicable to the village of 
Freeport plant No. 2 generating facili¬ 
ty, units 1 and 2, in Nassau County, 
N.Y. The approved part of this “spe¬ 
cial limitation” will permit the use, 


until July 31, 1980, of fuel oil having a 
maximum sulfur content of 1 percent 
sulfur, by weight. The Freeport units 
under consideration are presently lim¬ 
ited by State regulation to the use of 
oil with a maximum sulfur content of 
0.37 percent, by weight. The State s re¬ 
vision request, which was announced 
in the Federal Register on May 12, 
1978, at 43 FR 20515, also included an 
alternate request to allow the burning 
of 2.2 percent sulfur content fuel oil at 
this facility if the height of its stacks 
were increased to approximately 180 
feet (55 meters) above ground level. At 
this time, EPA can only consider ap¬ 
proving the use of 1 percent sulfur 
content fuel oi- at this facility because 
EPA regulations concerning stack 
height and emission increases are still 
under development as required under 
Section 123 of the Clean Air Act. 

DATE: This action becomes effective 
August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

William S. Baker, Chief, Air Pro- 

grams Branch, U.S. Environmental 

Protection Agency, Region II Office, 

26 Federal Plaza, New York, N.Y. 

10007, 212-264-2517. 

SUPPLEMENTAL INFORMATION: 
On May 6, 1977, the State of New 
York submitted a request to the Envi¬ 
ronmental Protection Agency (EPA) 
to approve a proposed revision to the 
New York State implementation plan 
(SIP). The proposal was to include in 
the SIP a Commissioner’s order issued 
to the village of Freeport under the 
provisions of title 6 of the New York 
State official compilation of codes, 
rules, and regulations (6 NYCRR 
225.2). On August 1, 1977, the State 
submitted a revised order dated May 3, 
1977, which superseded the one con¬ 
tained in the May 6, 1977 State sub¬ 
mittal and corrected certain technical 
defects in the original. The State’s re¬ 
vision request was submitted in ac¬ 
cordance with all EPA requirements 
under 40 CFR Part 51, including a 
public hearing which was held on 
April 17, 1975. 

This approval of a part of the 
State’s request to include in the SIP 
the State’s “special limitation” will 
have the effect of allowing the village 
of Freeport to temporarily use higher 
sulfur content fuel oil than currently 
allowed at its plant No. 2 generating 
facility, units 1 and 2, located in 
Nassau County, N.Y. The “special lim¬ 
itation” would allow the use, until 
July 31, 1980, of residual fuel oil 
having a maximum sulfur content 
either of 1 percent or 2.2 percent, by 
weight. The 2.2 percent limitation 
would only be allowed with the height 
of the facility’s stacks increased to ap¬ 
proximately 180 feet (55 meters) above 
ground level. 
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Only the use of 1 percent sulfur con¬ 
tent fuel oil is being approved. No 
action is being taken on the provision 
for use of 2.2 percent sulfur content 
fuel oil because EPA is currently in 
the process of developing regulations 
under the provisions of section 123 of 
the Clean Air Act concerning stack 
height and emission increases. Section 
123 mandates the conditions under 
which emission limitations may be af¬ 
fected by stack height. The current 
sulfur-in-fuel-oil limitation applicable 
to this facility is 0.37 percent, by 
weight. The existing stack heights of 
108 feet include stack extensions of 18 
feet installed at the Freeport facility 
subsequent to the public hearing. 

This proposed revision to the SIP 
was announced in the Federal Regis¬ 
ter on May 12, 1978, at 43 FR 20515, 
where a detailed description of the re¬ 
vision is provided. In this notice EPA 
advised the public that comments 
would be accepted as to whether the 
proposed revision to the New York 
State implementation plan should be 
approved or disapproved. No com¬ 
ments were received. 

In the State hearing officer’s report 
it was indicated that, based on stack 
tests performed at the Freeport facili¬ 
ty, the State particulate matter emis¬ 
sion limitation is exceeded when resid¬ 
ual fuel oil is used. If, as this action 
permits, 1 percent sulfur content fuel 
oil is used at the Freeport facility, it 
will be residual fuel oil. In a letter 
dated November 3, 1977. EPA in¬ 
formed the village of Freeport that 
the State particulate matter emission 
limitation must be met and that the 
village of Freeport would be subject to 
penalties if the limitation were violat¬ 
ed. EPA informed the village of Free¬ 
port in its letter that particulate 
matter control equipment probably 
would have to be installed prior to the 
use of residual fuel oil. 

Based on EPA’s review of the State’s 
technical support document and tech¬ 
nical support documents prepared for 
the village of Freeport by a consul¬ 
tant. EPA agrees with the State’s con¬ 
clusion that the use of 1 percent 
sulfur content fuel oil will not cause or 
exacerbate contraventions of any na¬ 
tional ambient air quality standard. 
Thus, EPA finds this part of the 
State’s revision request consistent 
with the requirements of section 110 
(a) of the Clean Air Act and EPA regu¬ 
lations found at 40 CFR Part 51. Ac¬ 
cordingly, EPA approves this part of 
the revision. This action is being made 
effective immediately because it im¬ 
poses no hardship on the affected 
source, and no purpose would be 
served by delaying its effective date. 
However, no action is being taken on 
the use of 2.2 percent sulfur content 
fuel oil for the reason previously 
stated. 
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(Secs. 110, 301, Clean Air Act, as amended 
(42 U.S.C. 7410. 7601).) 

Dated: August 15, 1978. 

Douglas M. Costle, 
Administrator, Environ¬ 
mental Protection Agency. 

Part 52 of Chapter I. Title 40, Code 
of Federal Regulations is amended as 
follows: 

Subpart HH—New York 

1. In §52.1670, paragraph (c) is 
amended by adding subparagraph (39) 
as follows: 

§ 52.1670 Identification of plans. 

• • • • * 

(c) The plan revisions listed below 
were submitted on the dates specified. 


(39) Revision submitted on May 6, 
1977 and August 1, 1977, by the New 
York State Department of Environ¬ 
mental Conservation which grants a 
“special limitation” under part 225. 
Only the part of this “special limita¬ 
tion” which relaxes, until July 31, 
1980, the sulfur-in-fuel-oil limitation 
to 1 percent sulfur, by weight, at the 
village of Freeport plant No. 2 gener¬ 
ating facility, units 1 and 2. located in 
Nassau County, N.Y., is approved. 

(Secs. HO. 301. Clean Air Act, amended 
(42 U.S.C. 7410. 7601).) 

[FR Doc. 78-23338 Filed 8-18-78; 8:45 am] 


[6560-01] 

(FRL 939-7] 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

Oregon—Disapproval of Plan 
Revision 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: EPA is today disapprov¬ 
ing a revision to the Oregon State em- 
plementation plan (SIP) submitted by 
the State on October 6, 1977, because 
EPA has determined that the pro¬ 
posed revision does not meet the re¬ 
quirements of Federal regulations 
under the Federal Clean Air Act. The 
revision is Oregon administrative rules 
(OAR), chapter 340, §§ 26-005 through 
26-030, relating to the control of air 
pollution from grass seed field burning 
practices in the Willamette Valley. 
The regulation was adopted by the 
Oregon Environmental Quality Com¬ 
mission on July 15, 1977. 

EFFECTIVE DATE: August 21, 1978. 
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ADDRESSES: Copies of the informa¬ 
tion submitted by the State may be 
examined by the public during normal 
business hours at the following loca¬ 
tions: Air Programs Branch, Environ¬ 
mental Protection Agency, 1200 Sixth 
Avenue, Seattle, Wash. 98101; Public 
Information Reference Unit, Environ¬ 
mental Protection Agency, 401 M 
Street SW., Washington D.C. 20460; or 
State of Oregon. Department of Envi¬ 
ronmental Quality, P.O. Box 1760. 
Portland, Oreg. 97207. 

FOR FURTHER INFORMATION 
CONTACT: 

Clark L. Gaulding, Chief, Air Pro¬ 
grams Branch, Environmental Pro¬ 
tection Agency, 1200 Sixth Avenue, 
Seattle, Wash. 98101, telephone 206- 
442-1230. 

SUPPLEMENTARY INFORMATION: 
On June 9, 1978 (43 FR 25146) EPA 
region 10 proposed to disapprove OAR 
chapter 340, §§ 26-005 through 26-030, 
submitted by the State of Oregon to 
EPA on October 6, 1977. Copies of the 
proposed revision and EPA’s rationale 
for disapproval were made available 
for public inspection, and public com¬ 
ments were invited for a period of 30 
days. No comments were received. 

EPA is today disapproving the pro¬ 
posed revision to the Oregon State im¬ 
plementation plan. Briefly, EPA has 
determined that the proposed revision 
does not meet the requirements of 
either the Federal Clean Air Act or 40 
CFR 51.13. A detailed discussion of 
the procedural and substantive rea¬ 
sons for disapproval may be found In 
the June 9, 1978 Federal Register. 
The disapproval leaves in effect the 
regulation regarding grass seed field 
burning that was approved by EPA on 
April 18, 1977 (42 FR 20131). 

Accordingly, 40 CFR Part 52 is 
amended as follows: 

1. Section 52.1976 is added as fol¬ 
lows: 

§52.1976 Control strategy: Particulate 
matter—Portland interstate air quality 
control region 

(a) Oregon administrative rules 
(OAR), chapter 340, §§26-005 through 
26-030, as adopted by the Environmen¬ 
tal Quality Commission on July 15, 
1977 and submitted to EPA on Octo¬ 
ber 6, 1977 is disapproved since it is in¬ 
consistent with the requirements of 
§ 51.13. The requirements of § 51.13 are 
not met in that the control strategy 
contained in the October 6, 1977 sub¬ 
mittal is not adequate for the attain¬ 
ment and maintenance of the particu¬ 
late matter national ambient air qual¬ 
ity standards. Therefore, the regula¬ 
tion identified in 40 CFR 
52.1970(c)(24) remains the applicable 
regulation. 

(Secs. 110(a) 301, Clean Air Act, as amended 
(42 U.S.C. 7410(a) and 7601).) 
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Dated: August 14, 1978. 

Douglas M. Costle, 
Administrator. 

[FR Doc. 78-23335 Filed 8-18-78; 8:45 am] 


[6560-01] 

[FRL 939-8] 

PART 52—APPROVAL AND PROMUL¬ 
GATION OF IMPLEMENTATION 
PLANS 

Nevada State and County 
Regulations 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Final rulemaking. 

SUMMARY: It is the purpose of this 
notice to promulgate final approval/ 
disapproval or take no action on revi¬ 
sions to the Nevada State implementa¬ 
tion plan (SIP) submitted to EPA by 
the Governor on December 10, 1976. 
The intended effect of this action is to 
update rules and regulations for the 
attainment and maintenance of na¬ 
tional ambient air quality standards. 

EFFECTIVE DATE: September 20, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Allyn M. Davis, Director, Air and 
* Hazardous Materials Division, Envi¬ 
ronmental Protection Agency, 215 
Fremont Street, San Francisco, 
Calif. 94105, Attention: Morris I. 
Goldberg. 415-556-7473. 

SUPPLEMENTARY INFORMATION: 
On November 22, 1977 (42 FR 59888), 
EPA published a notice of proposed 
rulemaking for amendments to the 
rules and regulations for air pollution 
control adopted by the State of 
Nevada. These revisions to the State 
implementation plan were submitted 
to EPA on December 10, 1976. 

The changes contained in this sub¬ 
mission are as follows: Additions to 
the “Definitions” article; additions to 
the performance testing regulations; 
revision of the administrative fines 
regulations; addition of a regulation 
requiring the Director to do plan re¬ 
views; addition of a regulation requir¬ 
ing the Director to make determina¬ 
tions of construction or modification; 
the addition of a regulation defining 
the term “modification”; addition of a 
regulation defining the term “recon¬ 
struction”; addition of a regulation re¬ 
quiring an owner to notify the Direc¬ 
tor in case of startup, shutdown, mal¬ 
function, etc.; addition of a regulation 
containing the State's continuous 
monitoring requirements; revision to 
the registration certificate regulation; 
addition of an exemption to the visible 
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emission regulation; revision of the in¬ 
direct heat transfer fuel burning 
equipment regulations for particulate 
matter and sulfur emissions; revision 
to the exceptions regulation for 
mobile equipment; addition of emis¬ 
sion standards for light duty vehicles; 
addition of a regulation listing the 
steps for inspection of a motor vehicle; 
revision to the State ambient air qual¬ 
ity standards and the addition of State 
ambient air quality esthetic standards; 
and other minor changes of a proce¬ 
dural nature, including minor reword¬ 
ing and renumbering of certain regula¬ 
tions. 

A list of the rules and regulations 
being considered in this action was 
published as part of the notice of pro¬ 
posed rulemaking and can be found at 
42 FR 59888 (November 22, 1977). The 
notice of proposed rulemaking pro¬ 
vided for a 30-day public comment 
period. 

Comments were received from the 
State of Nevada concerning three 
State air quality regulations. The 
State felt that article 2.6.3, Testing 
and Sampling, should be approved as 
it was taken directly from Federal new 
source performance standards. The 
State also felt that article 4.3.6, Visible 
Emissions from Stationary Sources, 
“exemption for the thermit process.” 
should be approved because visible 
emission limits do not relate to any 
mass emission limits for this source. 
The State felt that article 7.1, Indirect 
Heat Transfer Fuel Burning Equip¬ 
ment, Particulate Matter should be 
approved because its revision now 
made it more stringent than the previ¬ 
ously approved version. After consider¬ 
ation of the State's comments, the 
EPA has determined that article 2.6.3 
should be approved, action should be 
deferred on article 4.3.6, and article 7.1 
should be disapproved. However, since 
the State has revised article 7.1, the 
EPA is deferring action on it pending 
the receipt and review of the amended 
regulation. 

It is the purpose of this notice to ap¬ 
prove all the changes contained in the 
December 10, 1976, submittal and in¬ 
corporate them into the Nevada SIP 
with the exception of the rules dis¬ 
cussed below. 

Although the continuous monitoring 
regulations are approved, the continu¬ 
ous monitoring portion of the plan is 
disapproved as it does not meet all the 
requirements of 40 CFR 51.19(e). 

Regulations concerning new source 
review are not being acted on at this 
time. These regulations will be ad¬ 
dressed in a separate Federal Regis¬ 
ter action. 

Rules and regulations were submit¬ 
ted for the State of Nevada and Clark 
County concerning new source per¬ 
formance standards (NSPS). Also sub¬ 
mitted were rules and regulations for 


Washoe County concerning NSPS and 
emission standards for hazardous air 
pollutants (NESHAPS). These regula¬ 
tions implement sections 111 and 112 
of the Clean Air Act, and are not ap¬ 
propriate for inclusion in a State im¬ 
plementation plan under section 110 
of the act. Therefore, these regula¬ 
tions will be neither approved nor dis¬ 
approved by EPA as part of an appli- 
cable implementation plan. They were, 
however, reviewed under the appropri¬ 
ate provisions of sections 111 and 112, 
and delegation of authority to imple¬ 
ment and enforce the NSPS and NE¬ 
SHAPS standards was made to the 
State on behalf of the State and both 
counties on March 30, 1977 and April 
11, 1977, respectively. 

Article 4.3.6, Visible Emissions From 
Stationary Sources, “exemption for 
the thermit process,” exempts the 
thermit batch process from the State’s 
visible emission requirements during a 
1 hour charging period. Action on this 
regulation has been deferred pending 
the determination of the impact of in¬ 
dustrial sources on the attainment 
status of the Carson Desert Subbasin. 

Article 7.1, Indirect Heat Transfer 
Fuel Burning Equipment, sets maxi¬ 
mum allowable particulate emissions 
versus heat input. Action on this regu¬ 
lation has been deferred pending re¬ 
ceipt and review of an amended ver¬ 
sion of this regulation. 

Article 12. Ambient Air Quality 
Standards, contains the State ambient 
air quality standards and the State 
ambient air quality esthetic standards. 
As proposed, EPA is taking no action 
on this article. However, EPA’s pres¬ 
ent policy is to approve State ambient 
air quality standards if they are equal 
to or more stringent than the national 
ambient air quality standards 
(NAAQS). Therefore, EPA will address 
the Nevada ambient air quality stand¬ 
ards in a separate Federal Register 
notice. EPA will take no action on the 
Nevada esthetic standards, however, 
since they are not specifically directed 
toward the attainment and mainte¬ 
nance of the NAAQS. 

(Secs. 110 and 301(a) of the Clean Air Act as 
amended. 42 U.S.C. 7410 and 7601(a).) 

Dated: August 15, 1978. 

Douglas M. Costle, 
Administrator. 

Subpart DD of part 52 of chapter I, 
title 40 of the Code of Federal Regula¬ 
tions is amended as follows: 

Subpart DD—Nevada 

1. Section 52.1470, paragraph (c) is 
amended by the addition of subpara¬ 
graph (12) as follows: 

§ 52.1470 Identification of plan. 

• ... * 
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(c) • • • 

(12) Amendments to miscellaneous 
Nevada air quality control regulations 
and to other sections of the State plan 
submitted on December 10, 1976, by 
the Governor, as follows: 

Article 1—Definitions: 1.1-1.213; 

Article 2—General Provisions: 2.5.3, 
2.6.2-2.6.9, 2.7.1-2.7.4, 2.8.5.2, 2.16, 2.17; 

Article 3—Registration Certificates 
and Operating Permits, 3.1.9.1, 3.2.1; 

Article 7—Particulate Matter: 7.2.4; 

Article 8—Sulfur Emissions: 8.2.2- 
8.2.4; 

Article 11—Mobile Equipment: 
11.7.6, 11.8, 11.9, 11.10.2; 

Section 3—Air quality data: 3.2; 

Section 4—Emissions summary: 4.2; 

Section 5—Control strategy: 5.1, 
table 5.1, table 5.2; 

Section 10—Air quality surveillance 
network: monitoring network table, 
sampling sites modification table. 

§52.1471 [ Amended 1 

2. In §52.1471 the table is revised by 
changing the classification for sulfur 
dioxide in the Clark-Mohave interstate 
region from “IA" to ”111”, and the 
classification for carbon monoxide and 
for photochemical oxidants in the 
northwest Nevada intrastate region 
from "111” to “I”. 

3. Section 52.1479 is amended by the 
addition of paragraph (b) as follows: 

§52.1479 Source surveillance. 


(b) The requirements of § 51.19(e) of 
this chapter are not met since the plan 
does not provide adequate legally en¬ 
forceable procedures to require sta¬ 
tionary sources subject to emission 
standards to submit information relat¬ 
ing to emissions and operation of the 
emission monitors to the State as spec¬ 
ified in appendix P of part 51. 

(FR Doc. 78-23311 Filed 8-18-78; 8:45 am] 


[ 4310 - 10 ] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 114—DEPARTMENT OF THE 
INTERIOR 

PART 114-52—ESTABLISHMENT OF 
QUARTERS RENTAL RATES 

Additional Policies and Guidelines 

AGENCY: Office of the Secretary, In¬ 
terior. 

ACTION: Final regulations. 

SUMMARY: The Department of Inte¬ 
rior has extensively revised its regula¬ 
tions to incorporate additional policies 
and guidelines pertinent to establish¬ 


ment of rental rates for government 
furnished quarters and services pro¬ 
vided to Departmental employees and 
others. This action is necessary to 
bring the regulations up to date. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

James O. Wyatt, Chief, Division of 
Property Management, Office of Ad¬ 
ministrative and Management 
Policy, Department of the Interior, 
Washington, D.C. 20240, telephone 
number 202-343-3185. 

SUPPLEMENTAL INFORMATION: 
Because this amendment relates only 
to internal Departmental procedures, 
which have been reviewed extensively 
by the bureaus and offices, the pro¬ 
posed rulemaking procedures are inap¬ 
plicable. 

The primary author of this docu¬ 
ment is George W. Sandberg. Real 
Property Management Officer. Divi¬ 
sion of Property Management, Office 
of Administrative and Management 
Policy. His telephone number is 202- 
343-3185. 

Note.— The Department of the Interior 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an Economic Impact Statement 
under Executive Order 11821 and OMB Cir¬ 
cular No. A-107. 

Larky E. Meierotto, 
Deputy Assistant Secretary of 
the Department of the Interior . 

August 10, 1978. 

Pursuant to the authority of the 
Secretary of the Interior contained in 
5 U.S.C. 501 and 40 U.S.C. 486(c), 
Chapter 114, Title 41 of the Code of 
Federal Regulations is amended as set 
forth below. 

The Table of Contents for Part 114- 
52—Establishment of Quarters Rental 
Rates is revised to read as follows. 


PART 114-52—ESTABLISHMENT OF 
QUARTERS RENTAL RATES 

Subpart 114-52.1—General 


Sec. 

114-52.202 Survey and appraisal policies. 

114-52.203 Determination of survey com¬ 
munity. 

114-52.204 Establishment of basic rental 
rates. 

114-52.205 Quarters evaluation boards. 

114-52.206 Establishment of charges for 
utilities and related services. 

114-52.207 Establishment of charges for 
furnishings. 

114-52.208 Records. 

114-52.209 Periodic adjustments of basic 
rental rates and related charges. 

114-52.210 Handbook. 

Subpart 114-52.3—Adjustments to Basic Rental 
Rates 


Sec. 

114-52.301 General. 

114-52.302 Unusual transportation cost de¬ 
duction. 

114-52.303 Adjustment for differences in 
amenities. 

114-52.304 Invasion of privacy. 

Excessive size or quality. 
Inadequate size. 

Lack of all-weather construc- 


114-52.305 

114-52.306 

114-52.307 

tion. 

114-52.308 

holds. 

114-52.309 

tions. 

114-52.310 

114-52.311 

114-52.312 


Maintenance of two house- 
Limitation on allowable deduc- 


Documentation and records. 
Administrative review. 
Adjustment for possessory 
terest tax payments. 

114-52.313 Administrative relief. 


in- 


Subpart 114-52.4—Implementation of New and 
Revised Rates 

114-52.401 Effective date of new rates. 

114-52.402 Effective date of revised rates 

114-52.403 Implementation of rental rate 
changes. 

114-52.404 Rental period. 

Subpart 114-52.5—Program Coordination 

114-52.501 Intradepartmental coordina¬ 

tion. 

114-52.502 Interdepartmental coordina¬ 

tion. 


Subpart 114-52.6— Employees Participation 
and Appeals 

114-52.601 Employee participation in rate 
setting processes. 

114-52.602 Appeal procedures. 

Subpart 114-52.7—Non-Federal (Private 
Party) Quarters Rentals 


Sec. 

114-52.101 Scope of subpart. 

114-52.102 Statutory authority. 

114-52.103 Regulatory authority. 

114-52.104 Statutory restriction. 

114-52.105 Definitions. 

114-52.106 Rental rate principle. 

114-52.107 Application of modified princi¬ 
ple of comparability. 

114-52.108 Quarters in the territories and 
possessions. 

114-52.109 Employees in leave status. 
114-52.110 Workroom used as quarters. 
114-52.111 Limitation. 

Subpart 114-52.2—Surveys and Appraisals 

Sec. 

114-52.201 Basic rent principle. 


114-52.701 General. 

114-52.702 Basic policy. 

114-52.703 Rate determination. 

114-52.704 Interim rental of excess quar¬ 
ters. 

114-52.705 Interim use pending future offi¬ 
cial use. 

114-52.706 Lease terms and conditions. 

Authority: 5 U.S.C. 501 and 40 U.S.C. 
486(c). 

Amend § 114-52.105 to add the fol¬ 
lowing paragraphs: 

• • • • * 

(h) Economically homogeneous 
survey area . A permanently defined 
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geographic area within which the 
living costs and related economic con¬ 
ditions, including the rental rate struc¬ 
ture for comparable private rental 
housing, are generally uniform. Such 
areas should be as large as possible to 
facilitate an adequate and efficient 
survey program. If possible, the survey 
area should conform to State or multi- 
State boundaries. 

(i) Reasonable value of quarters and 
facilities . Means the net rental charge 
to the employee-tenant which reflects 
all relevant factors affecting the occu¬ 
pancy of government-owned or leased 
quarters. In addition to normal real 
property valuation factors, such as lo¬ 
cation and physical characteristics, 
the extent to which the property 
meets the specific housing require¬ 
ments of the tenant and his/her 
family is also to be considered. Where 
quarters are either inadequate or ex¬ 
cessive in size or quality, or subject to 
excessive invasion of privacy, the 
rental rate is adjusted to reflect rea¬ 
sonable value to that tenant. In rural 
areas, the determination process does 
not value the quarters in-situs but es¬ 
tablishes the rental rate based upon 
the value of comparable housing in a 
nearby established or representative 
community. To alleviate hardships 
which may result from this approach, 
an administrative adjustment (unusual 
transportation cost) may be applied 
where warranted. “Reasonable value" 
in some instances may equal fair 
market value rentals of comparable 
housing in the vicinity. It should never 
exceed them. 

Amend §114-52.110 to read-as fol¬ 
lows: 

§114-52.110— Workroom used as Quar¬ 
ters. 

(a) Where an employee is required to 
utilize alone, or with his/her family a 
workroom as quarters, a reasonable 
charge shall be made for use of the 
quarters. This charge should reflect 
the degree to which the space is suit¬ 
able for occupancy. The rental charge, 
for a lack of private rental market 
comparables, shall be based upon the 
principle of an extension of compara¬ 
bility. Examples of facilities that could 
be subject to this provision are guard 
stations, lookout towers, one room 
cabins, observatories, etc. 

(b) The above situations are distin¬ 
guishable from those instances where 
only a room or small portion of a quar¬ 
ters unit is required for official busi¬ 
ness purposes. In the latter situation, 
the use of a portion of the quarters as 
an office, workroom, etc., is considered 
an intrusion into the living room, re¬ 
sulting in a loss of privacy, and an ad¬ 
justment is made in the basic rental 
rate in accordance with § 114-52.304. 

Amend subparts 114-52.2-4 and the 
appendix pertaining thereto revising 
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them in their entirety and add sub¬ 
parts 114-52.5-.7 reading as follows: 

Subpart 114-52.2—Surveys and Appraisals 

Sec. 

114-52.201 Basic rent principles. 

114-52.202 Survey and appraisal policies. 
114-52.203 Determination of appraisal- 
survey community. 

114-52.204 Establishment of basic rental 
rates. 

114-52.205 Quarters evaluation boards. 
114-52.206 Establishment of charges for 
utilities and related services. 

114-52.207 Establishment of charges for 
furnishings. 

114-52.208 Records. 

114-52.209 Periodic adjustments of basic 
rental rates and related charges. 
114-52.2010 Departmental quarters hand¬ 
book (D.Q.H.). 

Authority: 5 U.S.C. 501 and 40 U.S.C. 
486(c). 

Subpart 114-52.2—Surveys and 
Appraisals 

§ 114-52.201 Basic rent principles. 

(a) As provided In subpart 114-52.1 
of this part, rental quarters, including 
trailer spaces, shall be rented at rates 
(and furnishings, utilities and related 
services charged for at rates) prevail¬ 
ing for comparable private housing 
and services in the same general area 
as where the rental quarters are locat¬ 
ed. Rental rates lower than those pre¬ 
vailing in the general area may not be 
charged for comparable housing, since 
this would be a form of employee sub¬ 
sidization specifically forbidden by 
statute, Comptroller General decisions 
and Office of Management and 
Budget regulations. Conversely, rental 
rates higher than those prevailing in 
the area should not be charged as the 
Department’s purpose in providing 
quarters is not to profit as a landlord, 
but to advance its programs by hous¬ 
ing its employees adequately. 

(b) It is recognized, however, that 
the rental charge established under 
the rental valuation system promul¬ 
gated under OMB Circular No. A-45, 
as revised, does not necessarily corre¬ 
spond to fair market valuation when 
required administrative adjustments 
are made to the basic rental rate. 
These adjustments are designed to 
provide a uniform basis for assessing 
differences in physical, economic, and 
social characteristics which may occur 
when Government housing is located 
in a remote location. The normal ab¬ 
sence of private rental market compar¬ 
ables in such remote locations would 
make uniform rental rate establish¬ 
ment difficult, if not impossible, to 
achieve. 

§ 114-52.202 Survey and appraisal policies. 

There will be an appraisal or a re¬ 
gional survey conducted once every 5 
years, or as otherwise appropriate (in 


accordance with the criteria set forth 
in § 114-52.209(b)) to establish the 
“reasonable value" of the rental 
charge for all departmental quarters 
meeting the definition of “rental quar¬ 
ters" as defined in section 5(a) of 
OMB Circular No. A-45, as revised, 
and supplemental OMB letter direc¬ 
tives. Rental charges will not be estab¬ 
lished using rental rate surveys con¬ 
ducted by a quarters evaluation board. 

(a) Appraisals—Only qualified ap¬ 
praisers will be used to conduct ap¬ 
praisals. Where outside professional 
fee appraisers are employed, their 
work product will be reviewed and ap¬ 
proved by staff reviewing appraisers 
prior to approval by the appropriate 
bureau official of the rental charge. 

(b) Regional surveys—Economically 
homogeneous area (E.H.A.). Surveys 
should, to the extent practicable, be 
undertaken by individuals knowledge¬ 
able as to real property valuation 
methods, and trained in E.H.A. data 
gathering procedures. Representatives 
from each bureau with a significant 
number of quarters located within the 
E.H.A. shall participate in the survey. 
The procedures to be followed are pro¬ 
vided in the departmental quarters 
handbook (D.Q.H.). 

(c) Real estate appraisal principles 
provide for adjustments between the 
subject and the private rental com¬ 
parisons for time, location, lot size and 
physical characteristics. Location and 
physical characteristics are normally 
also considered when amenities adjust¬ 
ments are made by the quarters evalu¬ 
ation board. It is therefore essential 
that the appraiser identify all amenity 
factors considered in making adjust¬ 
ments so that they would not be dupli¬ 
cated by a quarters evaluation board. 
A quarters evalauation board need not 
be convened when the appraiser estab¬ 
lishes the monthly rental charge 
(M.R.C.). The appraiser would in ar¬ 
riving at the M.R.C. necessarily con¬ 
sider all appropriate charges and ad¬ 
justments. 

(d) Appraisals or surveys shall in¬ 
clude, in addition to a determination 
of net basic rental rates, a separately 
stated contributing value for each 
item of service or furnishings which 
the appraiser determines to be includ¬ 
ed in the private rentals surveyed. The 
purpose of separating any and all serv¬ 
ice or furnishing charges from the 
contract rental rates for the private 
rental sample units is to establish 
basic rental rates (B.R.R.) based upon 
true comparability. After the net basic 
rental rate (N.B.R.R.) is determined 
for each Government quarters, the ap¬ 
propriate charges for Government- 
provided services and furnishings shall 
be added in to determine the monthly 
rental charge (M.R.C.). 
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§ 111-52.203 Determination of appraiK&l- 
survey community. 

The determination as to which com¬ 
munity or area shall be used for ap¬ 
praisal-survey purposes shall be made 
in accordance with the following: 

(a) Where rental quarters are situ¬ 
ated within an established community, 
as defined in IPMR 114-52.105(d). or 
not more than 5 miles from the bound¬ 
ary of such a community, rental rates 
shall be set at rates prevailing for com¬ 
parable private housing in that com¬ 
munity. provided that a sufficient 
number of private rental housing units 
exist in the community to form the 
basis for an adequate survey. It is not 
necessary that there be numerous va¬ 
cancies. Where rental rates are estab¬ 
lished by direct comparative tech¬ 
niques (appraisals), the forms to be 
used are found in the D.Q.H. in chap¬ 
ter IV. 

(b) Where rental quarters are not 
situated as in paragraph (a) of this 
section, rental rates are to be estab¬ 
lished based upon the adjusted aver¬ 
age of rental rates for comparable pri¬ 
vate housing in an economically homo¬ 
geneous area (E.H.A.) as defined in 
IPMR 114-52.105(h), in which the 
rental quarters are located. For the 
procedures to follow in conducting an 
E.H.A. survey, refer to the D.Q.H., 
chapter IV. 

§ 114-52.204 Establishment of basic rental 
rates. 

Essentially, basic rental rates are to 
be established in comparison with ex¬ 
isting private rental rates. However, 
agencies may employ the real estate 
concept of “rental value” when no 
rental properties are available for 
comparison. Bureaus and offices are 
authorized to establish basic rental 
rates based upon impartial recommen¬ 
dations arrived at by any of the means 
set forth below. Regardless of the 
means used, conformance with the 
basic principles set forth in OMB Cir¬ 
cular No. A-45, as revised, and 114-52 
is required. 

(a) Professional staff appraisers— 
Bureaus and offices are encouraged to 
use professional staff appraisers to 
recommend basic rental rates (includ¬ 
ing separately stated charges for Gov¬ 
ernment-furnished utilities, services 
and furnishings). 

(1)A staff appraiser may estimate 
the “rental value” only under the cir¬ 
cumstances outlined above. A staff ap¬ 
praiser may be used to recommend to 
a quarters evaluation board, or to the 
appropriate approving official, the 
charges deemed appropriate for quar¬ 
ters, utilities, related services, and fur¬ 
nishings provided by the Government. 
A staff appraiser may not be used to 
recommend rates at the location 
where his own quarters are situated. 
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(2) Appraiser qualifications—Quar¬ 
ters rental appraisals are to be con¬ 
ducted only by qualified staff person¬ 
nel with requisite real estate appraisal 
experience and/or training. Those bu¬ 
reaus and offices without appraisal 
staffs should arrange to have their 
quarters rental evaluations handled by 
another bureau, either directly, or in a 
review capacity where outside apprais¬ 
ers are used. 

(b) FHA appraisers—Agencies may 
utilize Federal Housing Administra¬ 
tion (FHA) appraisers to conduct indi¬ 
vidual quarters rental rate appraisals. 

(1) The policies and procedures gov¬ 
erning use of FHA appraisers is 
spelled out in the Department of 
Housing and Urban Development 
Handbook 4150.1 (chapter 7, section 
16), a copy of which appears as appen¬ 
dix X in the D.Q.H. 

(2) To insure that all FHA appraisals 
are performed in a satisfactory 
manner, any bureau or office desiring 
to use this method to establish rental 
rates shall submit its proposal to the 
Director, Office of Administrative and 
Management Policy (AMP/PM) for 
consideration and referral to the 
Washington, D.C., headquarters of the 
Federal Housing Administration. 

(3) Rental rate appraisals by FHA 
shall be documented using the Depart¬ 
ment of the Interior quarters apprais¬ 
al form. See D.Q.H. appendix VIII for 
the required format. 

(c) Outside professional fee apprais¬ 
ers—The use of professional fee ap¬ 
praisers is governed by the following 
conditions: 

(1) Appraisal services will be ob¬ 
tained in accordance with the require¬ 
ments of the Interior procurement 
regulations subpart 14-4.52 and this 
subpart 114-52.2. 

(2) Fee appraisers will be required to 
use the departmental quarters ap¬ 
praisal form to document their valua¬ 
tion estimates. 

§ 114-52.205 Quarters evaluation boards. 

(a) Where the appraiser does not de¬ 
termine the net monthly rental charge 
for each affected quarters, a quarters 
evaluation board may be employed to 
determine the monthly rental charges. 
Quarters evaluation boards, appointed 
in accordance with bureau procedures, 
shall in such instances recommend to 
the appropriate approving official the 
adjustments and charges to be made 
to the basic rental rate as determined 
by appraisal or regional survey. Each 
board shall be comprised of Govern¬ 
ment employees. As a general rule, 
membership on each board should be 
limited to three employees, except 
where joint boards are concerned, a 
larger number may be expedient. Em¬ 
ployees occupying rental quarters at a 
given location or subordinates of such 
occupants, may not serve on the quar- 
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ters evaluation board appointed to rec¬ 
ommend rental rates at that location. 

(b) Tenant participation in rental 
rate determinations. Bureaus and of¬ 
fices are encouraged to fully inform 
tenants at each Government installa¬ 
tion as to the actions taken during the 
course of the rental survey. Ideally 
this would include both presurvey and 
postsurvey meetings with all tenants, 
or if impractical, with a tenant com¬ 
mittee. The meetings provide and ex¬ 
cellent opportunity to insure tenant 
understanding of the ratesetting proc¬ 
ess. Care must be taken, however, not 
to permit tenant involvement in the 
actual rental survey determinations, 
such as selection of comparable pri¬ 
vate rental housing, determination of 
amenity adjustments, etc. This would 
not prevent a tenant committee from 
being shown the private housing units 
that had been relied upon by the ap¬ 
praiser in reaching his rental rate de¬ 
terminations. However, no person may 
participate in any element of the 
rental ratesetting process who would 
be directly affected by the outcome of 
his or her actions. 

§114-52.206 Establishment of charges for 
utilities and related services. 

Wherever practical utilities (electric¬ 
ity, gas, oil, propane, and water) and 
related services (sewer, garbage and 
trash disposal, cable TV, etc.) shall be 
provided to occupants of departmental 
rental quarters directly by a private 
supplier and the occupants billed di¬ 
rectly for such services. Where the 
Government furnishes the service or 
collects for services provided by a pri¬ 
vate supplier, the charges should re¬ 
flect the cost of similar services pro¬ 
vided renters of comparable private 
rental housing in the nearby commu¬ 
nity or locality. 

(a) Charges to occupants of rental 
quarters for utilities and related ser¬ 
vices, when furnished by the Govern¬ 
ment, shall therefore be established as 
follows: 

(1) When utilities are capable of 
being individually metered and related 
services measured, by application of 
the prevailing rates for comparable 
utilities and related services in the 
community or locality used for com¬ 
parison of rental rates. (For guidelines 
governing circumstances under which 
the Government may furnish utilities 
and related services, refer to chapter 7 
of the D.Q.H.) 

(2) When utilities cannot be individ¬ 
ually metered and related services 
measured, by the most appropriate of 
the following methods: 

(i) Multiple housing units. By equita¬ 
bly prorating among the occupants, 
the combined cost, determined 
through metering or measuring the 
overall service, if possible, or otherwise 
by estimating same and applying of 
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prevailing rates for comparable pri¬ 
vate rental housing hi the community 
or locality used for comparision of 
rental rates. 

(ii) Single family units. By compari¬ 
son with the cost of such service to oc¬ 
cupants of comparable private rental 
housing at the time basic rental rates 
are established, affirmed, or adjusted 
through a private rental market 
survey. 

(iii) Bunkhouses/dormitories. Where 
bunkhouses or dormitory quarters are 
provided, the rental rates shall com¬ 
bine the charges for shelter, furnish¬ 
ings. utilities, and related services into 
a single monthly or daily rate. This 
rate will be adjusted annually apply¬ 
ing the applicable CPI adjustment 
factor. 

In either subparagraph (1) or (2) of 
this paragraph, the utility charge 
shall be adjusted whenever changes 
occur in the prevailing rate for compa¬ 
rable services in the locality. 

§ 114-52.207 Establishment of charges for 
furnishings. 

(a) Charges to occupants of rental 
quarters for furnishings (stove, refrig¬ 
erator, freezer, sink garbage disposal, 
window air-conditioner, washer, dryer, 
etc.), when provided by the Govern¬ 
ment will be established as follows: (1) 
By comparison with the cost of such 
service to tenants of comparable pri¬ 
vate rental housing w T hen basic rental 
rates are established, affirmed, or ad¬ 
justed through a survey of the private 
rental market, or if direct comparison 
is not available. 

(2) Through application of replace¬ 
ment cost from Federal supply sched¬ 
ules. 

(b) Where the charges are based 
upon the procedures outlined in para¬ 
graph (a)(1) of this section, or a cost 
schedule is employed, but not reviewed 
and adjusted yearly to reflect change 
in replacement costs, then the charges 
established for furnishings must be 
adjusted by application of the consum¬ 
er price index (CPI) procedures set 
forth in appendix I to OMB Circular 
No. A-45, as revised, at the same time 
the annual (interim) adjustments are 
made to current rent schedules. 

(c) The charge for Government pro¬ 
vided furnishings is to be determined 
only upon a study of comparable pri¬ 
vate market rentals in the nearby rep¬ 
resentative community. The private 
rental market survey must clearly doc¬ 
ument what, if any, furnishings are 
customarily provided in the monthly 
rental charge. The furnishings must 
be deducted from the monthly rental 
charge to establish a basic rental rate 
for comparable Government quarters. 
In all instances, other than bunk- 
houses and dormitories (where a single 
monthly or daily charge is all-inclu¬ 
sive) the value of the individual fur¬ 


nishings must be added to the 
N.B.R.R. 

To facilitate program review and co¬ 
ordination, quarters rental files will be 
maintained at the installation, approv¬ 
ing office, and headquarters levels. 
The minimum record requirements for 
each of these levels are noted below: 

(1) Project or installation level— 

(1) Quarters rental rate schedule for 
each quarters. 

(ii) Government quarters inventory 
form. 

(iii) Quarters assignment agreement 
for each occupied unit. 

(iv) C.P.I. adjustment actions. 

(v) Notices of rental rate adjust¬ 
ment. 

(2) Bureau approving office level— 

(i) E.H.A. surveys: 

(а) Quarters justification forms. 

(б) Required occupancy forms. 

(c) Copy of survey results including 
private rental quarters inventory 
forms and survey analysis and sum¬ 
mary. 

( d ) Quarters rental rate schedule for 
each quarters. 

(e) Government quarters inventory 
fqrms. 

(/) Quarters assignment agreement 
for each occupied unit (for review of 
biweekly rental rate, including adjust¬ 
ments prior to submission to payroll- 
finance). 

(g) C.P.I. adjustment actions. 

( h ) Notices of rental rate adjust¬ 
ment. 

(ii) Individual quarters rental ap¬ 
praisal: 

(а) Quarters justification forms. 

(б) Required occupancy forms. 

(c) Departmental quarters appraisal 
and appraisal review forms for each 
quarters rental unit. 

(cO Quarters rental rate schedule for 
each quarters. 

(e) Government quarters inventory 
forms. 

(/) Quarters assignment agreement 
for each occupied unit (for review of 
biweekly rental rate, including adjust¬ 
ments, prior to submission to payroll- 
finance). 

( g ) C.P.I. adjustment actions. 

( h ) Notices of rental rate adjust¬ 
ment. 

(3) Headquarters level— 

(i) Quarters justification forms. 

(ii) Required occupancy forms. 

(iii) Copy of rental rate schedule for 
each rental quarters administered. 

(iv) C.P.I. adjustment actions. 

Note.—F or the format and content of 
each of the above documents, refer to the 
D.Q.H. 

Where an E.H.A. survey is conducted, 
the lead bureau shall submit the 
survey results (see subparagraph 
(2)(i)(c) of this paragraph) to the Di¬ 
rector. Office of Administrative and 
Management Policy (AMP/PM) for 


review and concurrence prior to imple¬ 
mentation of any revised rental rates. 

§ 114-52.209 Periodic adjustments of basic 
rental rates and related charges. 

To insure that rental rates and relat¬ 
ed charges reflect changes in the pri¬ 
vate rental market, rent schedules and 
the charges for utilities, services and 
furnishings will be affirmed or adjust¬ 
ed at periodic intervals as follows: 

(a) Annual (interim year) adjust¬ 
ments. Rent schedules for quarters in¬ 
cluding charges for furnishings pro¬ 
vided by the Government will be ad¬ 
justed annually (between resurveys) in 
accordance with the procedures set 
forth in appendix I of OMB Circular 
No. A-45. as revised, dated October 31, 
1964. However, utilities furnished by 
the Government whether or not me¬ 
tered or measured will be adjusted 
whenever rate charges occur in the lo¬ 
cality used for comparison. 

(b) Resurvey of private rental 
market. The basic rental rates for 
quarters, utilities, services and fur¬ 
nishings shall be affirmed or adjusted 
by survey of the private rental market 
as follows: 

(1) Every fifth year, or when the 
basic rental rate for quarters has in¬ 
creased by 30 percent through applica¬ 
tion of the rent series of the U.S. city 
average C.P.I. (national average 
C.P.I.), which ever occurs first, pro¬ 
vided that valid and realistic compara¬ 
bility has been established with pri¬ 
vate rental rates, or 

(2) Every third year if for any 
reason valid and realistic comparabil¬ 
ity with private rental rates has not 
been established, or 

(3) Any year when changes in the 
private rental market in the nearby es¬ 
tablished community indicate a need 
to adjust basic rental rates on the 
basis of a survey of the private rental 
market. 

§ 114-52.210 Departmental quarters hand¬ 
book (D.Q.H.). 

A Handbook has been prepared to 
supplement IPMR parts 114-51 and 
114-52. When fully implemented it 
will provide detailed guidelines govern¬ 
ing administration, management and 
rental rate establishment activities re¬ 
lated to Government furnished quar¬ 
ters. Bureau officers responsible for 
administration and management of 
rental quarters should have, and main¬ 
tain, current copies of the handbook. 
The handbook is issued as a looseleaf 
service so that updated text material 
may be interleaved. The handbook as 
presently constituted replaces all ex¬ 
isting bureau quarters rental rate es¬ 
tablishment procedures as of October 
1. 1978 to the extent the handbook 
provides subject coverage. The bu¬ 
reaus shall promptly bring to the at¬ 
tention of AMP(PM) any procedures 


FEDERAL REGISTER, VOL. 43, NO. 162—MONDAY, AUGUST 21, 1978 






they believe are not affected by the 
handbook relative to rental rate estab¬ 
lishment. AMP(PM) will advise the 
bureau whether the bureau proce¬ 
dures are considered compatible with 
or superceded by the handbook cover¬ 
age. If a bureau purposes additional 
procedures or forms to implement 
quarters rental program policies and 
regulations, they must submit same to 
the Director, Office of Administrative 
and Management Policy, for review 
and approval prior to adoption. If the 
proposed procedures are applicable de¬ 
partmentwide, they will be adopted 
and issued as part of the handbook. 

(a) The handbook and its future re¬ 
visions will be available from the Divi¬ 
sion of Printing and Publications. 
Office of Administrative Services, De¬ 
partment of the Interior, Washington, 
D.C. 20240. 

(b) Distribution of the handbook 
will be bulk delivered to the several in¬ 
terested bureaus for internal distribu¬ 
tion. 

(c) Revisions of the handbook will be 
prepared by the Division of Property 
Management, Office of Administrative 
and Management Policy (AMP/PM) 
and routed to the Division of direc¬ 
tives and Reports Management (AMO) 
for coordination and processing. Revi¬ 
sions are to be approved and issued by 
the Director, Office of Administrative 
and Management Policy. 

Subport 114-52.3—Adjustments to Basic Rental 
Rates 

Sec. 

114-52.301 General. 

114-52.302 Unusual transportation costs 
(U.T.C.). 

114-52.303 Adjustment for differences in 
amenities. 

114-52.304 Invasion of privacy. 

114-52.305 Excessive size or quality. 
114-52.306 Inadequate size. 

114-52.307 Lack of all-weather construc¬ 
tion. 

114-52.308 Maintenance of two house¬ 
holds. 

114-52.309 Limitation on allowable deduc¬ 
tions. 

114-52.310 Documentation and records. 
114-52.311 Administrative review. 

114-52.312 Adjustment for possessory in¬ 
terest tax payments. 

114-52.313 Administrative relief. 

Authority: 5 U.S.C. 501 and 40 U.S.C. 
486(c). 

Subpart 114-52.3—Adjustments to 
Basic Rental Rates 

§114-52.301 General. 

Where a quarters appraisal is con¬ 
ducted by a professional appraiser, 
certain adjustments would ordinarily 
be considered in the appraisal, e.g., ad¬ 
justments for amenities and use of a 
portion of the quarters for official 
purposes. Such adjustments should be 
clearly documented in the appraisal. 
Adjustments made by a rental commit- 
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tee shall be based upon the regula¬ 
tions promulgated under this subpart 
(114-52.3 et seq.). In those cases where 
direct application of the principle of 
comparability with private rents re¬ 
sults in either higher or lower rental 
rates than the “reasonable value of 
the quarters” to the employee, deduc¬ 
tions from, or additions to the B.R.R. 
rate shall be made within the limits 
and to the extent authorized in this 
subpart 114-52.3. The total of all de¬ 
ductions for all reasons must not be so 
great that it results in a rental charge 
that is less than the reasonable value 
of the quarters, since this would con¬ 
stitute a supplementation of salary, 
specifically forbidden by statute. 

(a) Adjustments made to the B.R.R. 
are to be reflected upon a rental evalu¬ 
ation schedule for each rental quar¬ 
ters. See the D.Q.H., appendix VIII for 
format. 

(b) Rental of Government quarters 
where the rental is not in furtherance 
of a Government program objective 
but to raise revenue in the interim be¬ 
tween official occupancy or pending 
disposal action, shall not be subject to 
any adjustments to the basic rental 
rate authorized under this subpart. In¬ 
stead, an appraisal of the fair market 
value (economic rental) of the proper¬ 
ty will be required. See Subpart 114- 
52.7 for instructions on how such rent¬ 
als are to be handled. 

§ 114-52.302 Unusual transportation costs 
(U.T.C.). 

The rate schedule for maximum 
transportation cost deductions con¬ 
tained in paragraph 6.c of OMB Circu¬ 
lar No. A-45. as revised, is not meant 
to reflect either actual or estimated 
transportation costs (whether by 
common carrier or privately owned 
conveyance) to and from the nearest 
established community. It is solely in¬ 
tended as a mechanism by which man¬ 
agement can alleviate, when appropri¬ 
ate, the economic burden resulting 
from strict application of the proce¬ 
dures used to establish the basic rental 
rate. No adjustment will be made for 
the intangible advantages or disadvan¬ 
tages of rural living. 

(a) The nearest community to the 
housing location which qualified as an 
“established community” as defined in 
§ 114-52.105(d) must always be used 
for purposes of computing the U.T.C. 
deduction even though a more distant 
community may have been used for 
rental rate purposes. 

(b) A more distant community may 
be used for computing the U.T.C. de¬ 
duction only when the nearest com¬ 
munity is deficient in two or more of 
the services listed in § 114-52.105(d). 
Bureau files must include documenta¬ 
tion of the deficient services justifying 
use of the more distant community. 
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(c) The U.T.C. adjustment is not in¬ 
tended to be automatic merely because 
quarters are located 10 or more miles 
from an established community. Gov¬ 
ernment employees commonly com¬ 
mute 30 miles or 45 minutes one-way 
to work in both rural and urban work 
areas. Thus no U.T.C. adjustment will 
normally be made unless the Govern¬ 
ment quarters are located either 30.1 
or more miles, or 45 minutes, or 
longer, commuting time by private 
automobile from an established com¬ 
munity. 

(d) No attempt will be made to set 
adjustments for individual families or 
specific quarters. To ensure uniform¬ 
ity in determining this deduction, a 
distance-reduction table shall be em¬ 
ployed to compute this deduction. To 
determine the appropriate deduction, 
refer to chapter 5.1 of the D.Q.H. 

(e) Where travel to and from the 
rental quarters location is fully de¬ 
pendent upon Government operated 
or public transportation and personal¬ 
ly-owned vehicles cannot be used, the 
deduction may be computed on the 
basis of scheduled elapsed time of a 
round trip in lieu of the distance scale 
contained in the D.Q.H. For the ap¬ 
propriate deduction, consult the 
D.Q.H. and paragraph 6(c)(1) of the 
Office of Management and Budget 
Circular No. A-45. as revised, for de¬ 
tails as to method of computing this 
deduction. 

(1) This method of computing the 
unusual transportation cost deduction 
may be employed where climatic con¬ 
ditions prohibit use of personal vehi¬ 
cles for a portion of the year. 

(2) In utilizing this method, the cir¬ 
cumstances warranting application 
must be fully documented and the de¬ 
ductions applied only for so long as ap¬ 
plicable. 

§ 114-52.303 Adjustment for differences in 
amenities. 

An adjustment in the basic rental 
rates shall be made to reflect differ¬ 
ences in amenities (higher or lower) 
which may exist for rental quarters in 
relation to those of the private hous¬ 
ing used for comparison. The adjust¬ 
ment for amenities is limited to con¬ 
sideration of those amenities listed in 
§ 114-52.105(f). There are three meth¬ 
ods of effecting this adjustment au¬ 
thorized by the Office of Management 
and Budget Circular No. A-45. These 
are: 

(a) When the rates are recommend¬ 
ed by a quarters evaluation board, 
each of the amenities listed in §114- 
52.105(f) will be assigned the value of 
2 percentage points. The difference in 
total points between those assigned 
the rental quarters and those assigned 
to the private housing will determine 
the deduction from or addition to the 
basic rental rate. 
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(1) Since the amenity factors are 
largely objective, certain guidelines 
are necessary to ensure that all quar¬ 
ters units are fairly and uniformly 
rated. A set of guidelines covering 
each of the 15 amenity factors is pro¬ 
vided in chapter 5.2 of the D.Q.H. 

(2) Documentation.—Whenever the 
amenity factors for Government 
rental quarters are determined to be 
either inferior or superior to private 
rental housing, or to an established 
standard, documentation supporting 
the decision must be included in the 
appraisal or E.H.A. report and installa¬ 
tion quarters file. 

(b) An alternative method, usable 
only when the rates for rental quar¬ 
ters are based upon the average of 
rental rates for comparable private 
housing in an economically homogene¬ 
ous area in which the rental quarters 
are located, involves comparison with 
the average number of amenities pres¬ 
ent in the private rental sample. If 
when compared to the private rental 
survey housing, the individual Govern¬ 
ment rental quarters has less total 
amenities present than the average 
number of amenities present in the 
private rental housing survey sample, 
the total numerical difference times 
two (2) determines the percentage de¬ 
duction to be made in the B.R.R. 

(1) To apply this method of compari¬ 
son, guidelines are necessary to deter¬ 
mine whether an amenity is, or is not 
present. No direct comparison of 
amenities between rental quarters and 
the private rental housing is possible. 

(2) To ensure that amenities are 
rated uniformly for both Government 
and private rentals, the determination 
of the amenity deduction shall be de¬ 
termined in accordance with guide¬ 
lines which appear in chapter 5.2 of 
the D.Q.H. 

(c) The percentage-point formulas 
utilized in paragraphs (a) and (b) of 
this section need not be used to deter¬ 
mine the adjustment for differences in 
amenities where appraisals are made 
by a professional appraiser evaluating 
the rental quarters using generally ac¬ 
cepted real estate concepts, which are 
in general conformity with the basic 
principles of OMB Circular No. A-45, 
as revised. The professional appraiser 
may arrive at the recommended ad¬ 
justment by means other than per¬ 
centage-point formula methods. How¬ 
ever. in determining this adjustment, a 
professional appraiser may not take 
into consideration any amenity not 
listed in §114-52.105(f). 

(1) Where an appraisal of the 
"rental value" of the rental quarters is 
conducted by a professional appraiser, 
no additional adjustments to the basic 
shelter rental rate are appropriate, 
except for the following administra¬ 
tive deductions which relate to occu¬ 
pancy. 
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(1) Excessive size or quality. 

<ii) Inadequate size. 

(iii) Invasion of privacy. 

(2) The appraisal report supporting 
the appraiser’s estimate of economic 
rental value must show the extent to 
which amenities are reflected in the 
recommend rate. 

§ 114-52.304 Invasion of privacy. 

A deduction from the basic rental 
rate may be granted whenever a por¬ 
tion of the rental quarters are used for 
the purpose of accommodating official 
visitors, for official office space, or for 
the general convenience of the public. 
This deduction is authorized only 
when a portion of the rental quarters 
is required for official business pur¬ 
poses on virtually a daily occurrence, 
and private use of the family area is 
seriously diminished. Occupancy of 
Government rental quarters generally 
creates some infringement upon the 
privacy of the family of the tenant- 
employee, however, no adjustment can 
be made to reflect this inconvenience 
in the absence of an officially desig¬ 
nated use. Where space is officially 
designated for use as office or work 
space, the appraiser will determine the 
loss of value in accordance with 
normal appraisal technique. No dollar 
or percentage limitation will be im¬ 
posed on the appraiser’s judgment. 
Where the quarters are used to accom¬ 
modate official visitors or for the con¬ 
venience of the public, the impact is 
not as readily assessed as where office 
or work space is officially designated. 
An administrative determination is 
considered more appropriate on such 
instances to determine the impact the 
frequency of the official demands, and 
the extent to which the employee’s 
private use of the family area is re¬ 
stricted, are to be taken into consider¬ 
ation. 

(a) A deduction not to exceed 10 per¬ 
cent of the basic rental rate is author¬ 
ized where an invasion of privacy 
occurs. The maximum allowance of 10 
percent will be applied only where the 
private use of the family area is seri¬ 
ously diminished by substantial daily 
use. A lesser adjustment will be made 
for less frequent or serious disruptions 
upon family privacy. 

(b) To assist each bureau in deter¬ 
mining the appropriate percentage ad¬ 
justment where an invasion of privacy 
is involved, a set of guidelines have 
been prepared. These appear in chap¬ 
ter 5.4 of the D.Q.H. 

§ 114-52.305 Excessive size or quality. 

At some locations, due to a lack of 
available alternative housing or pro¬ 
gram needs, an employee who is a "re¬ 
quired occupant” may be required to 
occupy rental quarters which are 
larger or of better quality than he 
would select in a private community. 


The rental quarters must be clearly in 
excess of his family's needs. In such 
instances, the quarters would not con¬ 
stitute "reasonable value” to the em¬ 
ployee-tenant that would be reflected 
by comparison with private rental 
housing. In these circumstances, the 
rent (excluding utilities) charged an 
employee will not exceed 20 percent of 
his gross salary (pay and allowances). 

(a) Excessive size. (1) The above lim¬ 
itation on salary deduction will not be 
applied unless the rental quarters has 
at least 2 or more bedrooms in excess 
of the total number of occupants, i.e., 

1 occupant—3 bedrooms: 

2 occupants—4 bedrooms; and 

3 occupants—5 bedrooms, etc. 

(2) As an alternative to application 
of the 20 percent salary limitation, 
where rental quarters are determined 
to be excessive in accordance with the 
guidelines set forth in paragraph 
(a)(1) of this section, employees will 
not be charged for those excess bed¬ 
rooms which are unused. In these in¬ 
stances, the B.R.R. for the particular 
rental quarters will be determined by 
reducing the basis rental rate by 10 
percent for each bedroom closed off to 
tenant use. A maximum of two bed¬ 
rooms or 20 percent deduction will be 
authorized. Additional guidelines for 
determining this deduction are to be 
found in chapter 5.6 of the D.Q.H. 

(b) Excessive quality. (1) (Govern¬ 
ment constructed quarters)—Where 
F.H.A. design standards were utilized 
in construction, housing normally 
would not qualify as being of excessive 
quality. Exceptions must be fully do¬ 
cumented. 

(2) (Acquired or leased quarters)— 
Where acquired or leased housing is 
utilized as rental quarters, the quar¬ 
ters must clearly be excessive in qual¬ 
ity design and construction, when 
compared with the average of compa¬ 
rable size private housing units in the 
same locality. 

(c) The 20 percent salary limitation 
or adjustment will not continue 
beyond one month subsequent to the 
availability of: 

(1) Any private {lousing more suit¬ 
able to an employee’s needs, or 

(2) Rental quarters more suitable to 
the employee’s needs, unless it is de¬ 
termined in each instance that reas¬ 
signment to other rental quarters will 
not serve to benefit the Government. 

§ 114-52.306 Inadequate size. 

Where an employee, because of the 
lack of available housing or rental 
quarters, is required to accept quarters 
which are inadequate in size for the 
needs of his family, a deduction of not 
to exceed 10 percent of the basic 
rental rate is allowable. 

(a) Quarters will be considered inad¬ 
equate if the number of occupants 
(consisting of immediate family mem- 
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bers) exceeds the number of bedrooms 
by 2 or more, e.g., 


Number of Quarter Inadequate if— 

bedroom(s) 


1 ....-. 3 or more occupants. 

2 . 5 or more occupants. 

3 .............. 7 or more occupants. 

4 ... 9 or more occupants. 

5 .......................... Etc. 


(b) To determine the appropriate 
percentage to be applied as an adjust¬ 
ment in each instance, refer to the 
guidelines appearing in chapter 5.5 of 
the D.Q.H. 

(c) This deduction will not continue 
beyond one month subsequent to the 
availability of adequate alternative 
quarters as provided in § 114-52.305(d) 
(1) and (2). 

§ 114-52.307 Lack of all-weather construc¬ 
tion. 

Where it has been determined that a 
given set of quarters must be retained 
for use as employee housing and the 
quarters, by reason of poor design or 
lack of all-weather construction re¬ 
quire an unreasonable additional ex¬ 
pense to the employee for heating or 
cooling, a deduction is allowable under 
the following terms: If the rental 
quarters in question require expenses 
to the occupant in excess of $50 per 
heating or cooling season over the 
average of heating or cooling costs for 
the comparable housing as determined 
by a suitable survey, the head of the 
bureau/office may determine that 90 
percent of the excessive costs (those in 
excess of $50 over the average) may be 
deducted from the annual rental rates. 
The total deduction may be applied to 
rental payments made during the 
months of the heating season, or they 
may be prorated over the entire year. 
For the appropriate method of com¬ 
puting this deduction, refer to chapter 
5.3 of the D.Q.H. When energy ineffi¬ 
cient quarters are identified, an action 
plan must be prepared and executed at 
the earliest opportunity to correct 
those deficiencies which it is feasible 
to correct. The action plan shall be de¬ 
veloped in accordance with the guide¬ 
lines developed to supplement Secre¬ 
tarial Order No. 3007, dated August 19, 
1977. 

§ 114-52.308 Maintenance of two house¬ 
holds. 

Where permanent personnel occupy 
rental quarters on a temporary or sea¬ 
sonal basis while performing assigned 
field work, they may be transferred to 
the field location under certain condi¬ 
tions. Where it is necessary for an em¬ 
ployee to maintain two households for 
the convenience of the Government, 
one permanent and one temporary, 
and he is not eligible for per diem, the 
rental rate for the rental quarters may 


be adjusted so that the combined 
housing costs (exclusive of utilities) 
which the employee must pay over a 
twelve month period is not excessively 
burdensome. Unless approval is grant¬ 
ed by AMP/PM, the adjustment au¬ 
thorized shall not exceed 20 percent of 
the basic rental rate for the temporary 
quarters. 

Note.—T his situation Is extremely rare 
since the employee in most instances would 
be placed in travel status and furnished 
either (a) housing in lieu of per diem, (b) a 
reduced per diem, or (c) with appropriate 
deductions made from the per diem claim. 

§ 114-52.309 Limitation on allowable de¬ 
ductions. 

Under certain circumstances, gener¬ 
ally where rental quarters are remote¬ 
ly located and a large unusual trans¬ 
portation cost (U.T.C.) deduction is 
authorized, the sum of all deductions 
may be substantial. OMB guidelines, 
section 6(c) of OMB Circular No. A-45 
establish limitations on the amount of 
allowable deductions to prevent the 
deductions in such instances from 
being excessive. Excessive deductions 
would result in a rental rate that is 
less than “reasonable value" to the oc¬ 
cupant. Where the average monthly 
U.T.C. (based upon any consecutive 
twelve month period) when estab¬ 
lished in accordance with the guide¬ 
lines set forth in § 114-52.302 and the 
D.Q.H., is $45 or less, the maximum al¬ 
lowable adjustment for all purposes 
shall not exceed 50 percent of the 
basic rental rate. Where the average 
monthly U.T.C. adjustment does 
exceed $45 a month, the maximum al¬ 
lowable adjustment for all purposes 
may not exceed 67 percent of the basic 
rental rate. The rental rate evaluation 
schedule contained in appendix VIII 
in the D.Q.H. requires a determination 
of whether the above set of limitations 
are applicable in each instance. 

§ 114-52.310 Documentation and records. 

The records required by § 114-52.208 
shall clearly reflect the facts and cir¬ 
cumstances which support any adjust¬ 
ments (deductions or additions) al¬ 
lowed in accordance with the provi¬ 
sions of this subpart 114-52.3. 

§ 114-52.311 Administrative review. 

Each bureau shall establish a system 
of review to determine the appropri¬ 
ateness of initial adjustments to the 
basic rental rate, and continued appli¬ 
cability of such adjustments. 

(a) Adjustment factors subject to 
modification or termination should be 
reviewed each year prior to any ad¬ 
justment action such as provided for 
in § 114-52.209 (C.P.I. adjustments) to 
determine whether such adjustment is 
still warranted. Example, an adjust¬ 
ment for inferior telephone service 


should be eliminated if adequate serv¬ 
ice is installed. 

(b) A system should be established 
whereby field leaders provide notifica¬ 
tion to the appropriate quarter's ad¬ 
ministrating office of a basis for modi¬ 
fying current adjustments (see the 
D.Q.H. for the form memorandum to 
be used to provide this information as 
well as data on changes in local utility 
and related service costs). 

§ 114-52.312 Adjustment for possessory in¬ 
terest tax payments. 

(a) Where an employee-tenant pro¬ 
vides evidence of payment of a posses¬ 
sory interest tax based upon the value, 
as determined by a state or local 
taxing authority, of the tenant's use 
and occupancy of Government-owned 
quarters, the amount of the tax will be 
offset against the M.H.C. until full 
credit is received. Where payment of 
the tax occurs after an employee 
leaves Government housing, the tax 
will be rebated to the tenant from the 
bureau’s or office’s applicable quarters 
rental fund or appropriation, to the 
extent permitted by law. 

(1) This procedure shall apply in all 
instances where a possessory interest 
tax becomes payable on or after Janu¬ 
ary 1, 1978. 

(2) No action will be taken to adjust 
the quarters rental rate in advance of 
documented evidence of payment. 
Thus the quarters rental valuation 
process will not take into considera¬ 
tion the potential tax liability. 

§ 114-52.313 Administrative relief. 

Where the head of a bureau or 
office believes that extreme circum¬ 
stances exist for specific housing situa¬ 
tions, such as to cause the rental rate, 
established pursuant to OMB Circular 
No. A-45, as revised, and these Depart¬ 
mental regulations, to be unreason¬ 
able, he will refer such situations to 
the Director, Office of Administrative 
and Management Policy (AMP/PM). 
If the circumstances appear to war¬ 
rant extraordinary relief, the case will 
be referred to the Office of Manage¬ 
ment and Budget for an exception 
under the provisions of paragraph 
6(d)(4) of OMB Circular No. A-45, as 
revised. 

Subpart 114-52.4—Implementation of New and 
Revised Rates 

Sec. 

114-52.401 Effective date of new rates. 
114-52.402 Effective date of revised rates. 
114-52.403 Implementation of rental rate 
changes. 

114-52.404 Rental period. 

Authority: 5 U.S.C. 501 and 40 U.S.C. 
486(c). 
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Subpart 114-52.4—Implementation of 
New and Revised Rates 

§ 111-52.401 Effective date of new rates. 

Rental rates shall not be established 
until and unless use of the housing as 
quarters has been approved by an offi¬ 
cial having been properly delegated 
the authority to mafce such a decision. 
A quarters justification form has been 
devised to facilitate review and ap¬ 
proval actions. The form appears in 
appendix VIII of the DQH. Rates for 
newly constructed or acquired rental 
quarters, and utilities, furnishings and 
services should be established by ap¬ 
praisal or rental survey procedures 
before the quarters are to be occupied 
or the services furnished. In any case 
where this cannot be done, the rates 
proposed by the quarters evaluation 
board or appraiser shall be used pend¬ 
ing date of official establishment. 
Final rates shall be established within 
six months of the date the interim 
rates are implemented, and shall not 
be applied retroactively. 

§ 114-52.402 Effective date of revised 
rates. 

The effective date for application of 
revised rental rates for quarters, utili¬ 
ties, services and furnishings shall be 
determined in the following manner: 

(a) Annual (interim year) adjust¬ 
ments to the basic rental rates shall be 
based upon changes in the CPI and 
shall become effective at the begin¬ 
ning of the first full pay period which 
starts on or after February 1 of each 
year. 

(b) Resurvey of the private rental 
market. Once the rates have been es¬ 
tablished initially, the rates shall be 
affirmed or adjusted through a survey 
of the private rental market in accord¬ 
ance with the provisions of appendix I 
to OMB Circular No. A-45, as revised, 
§ 114-52.209(b). 

(1) Rates based upon a resurvey of 
the private rental market must be im¬ 
plemented on the first day of a bi¬ 
weekly pay period beginning not less 
than 30 and not more than 90 days 
after completion of the survey action. 

(2) A survey action shall be deemed 
to be completed when the appraisal or 
FHA survey results have been re¬ 
viewed and official approval recom¬ 
mended. 

(3) Where a reevaluation of the basic 
rental rate results in a substantial in¬ 
crease, no incremental (staged) in¬ 
crease will be permitted unless author¬ 
ized by OMB. Requests for increment¬ 
al increases will be submitted to AMP/ 
PM for review and submission to 
OMB. 

(4) Unless written clearance is ob¬ 
tained from AMP/PM in advance, all 
rates based upon surveys are required 
to be implemented within six months 
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of initiation of the survey field stud¬ 
ies. 

§ 114-52.403 Implementation of rental rate 
changes. 

When a tenant is occupying Govern¬ 
ment quarters under a quarters occu¬ 
pancy agreement, and the rates are re¬ 
vised due to a resurvey, a CPI adjust¬ 
ment action, or a change in the rates 
charged tenants of private rental 
housing for utilities, services or fur¬ 
nishings, the revised rate shall not be 
implemented until 30 days after the 
tenant shall have received notifica¬ 
tion, in writing, of the basis and 
amount of the change. Notification 
shall be either by certified mail, 
return receipt requested, or alterna¬ 
tively hand delivery with written ac¬ 
knowledgment of receipt. 

(a) The bureau quarters assignment 
agreement shall provide for automatic 
implementation of revised rates negat¬ 
ing any need for execution of a new 
occupancy agreement (see appendix 
VIII of the DQH). 

(b) Where an error or omission re¬ 
sults in the establishment of an im¬ 
proper rental rate and corrective 
action is required, the employee 
should be notified without delay of 
the pending corrective action. In such 
instances, a 30-day written notice is 
not required prior to effecting the re¬ 
vision. 

§114-52.404 Rental period. 

Rates shall be established on a bi¬ 
weekly basis for quarters, utilities, ser¬ 
vices, and furnishings, except that 
rates for dormitory rooms and similar 
accommodations may be set on a daily 
basis. Annual rates shall be converted 
to biweekly rates by multiplying by 
0.0385 or to daily rates by dividing by 
364. 

Subpart 114-52.5 Program Coordination 

Sec. 

114-52.501 Intradepartmental coordina¬ 
tion. 

114-52.502 Interdepartmental coordina¬ 
tion. 

Authority: 5 U.S.C. 501 and 40 UJS.C.; 
486(c). 

Subpart 114-52.5—Program 
Coordination 

§114-52.501 Intradepartmental coordina¬ 
tion. 

Where two or more bureaus or of¬ 
fices of the Department of the Interi¬ 
or administer rental quarters at the 
same location or in the same general 
geographic area, the following criteria 
shall be observed: 

(a) Where two or more bureaus or 
offices administer rental quarters at 
the same site or in the same communi¬ 
ty, a single rental rate survey shall be 
conducted. 


« 


(b) Where two or more bureaus ad¬ 
minister rental quarters which (1) are 
located within 25 miles of each other, 
or (2) normally utilize the same estab¬ 
lished community for trading pur¬ 
poses. a single rental rate survey shall 
be conducted. 

(c) In any state or portion thereof 
where it is determined by the Director, 
Office of Adminstrative and Manage¬ 
ment Policy (AMP/PM). that all the 
housing units are so situated as to 
warrant the conduct of a single, co¬ 
ordinated, economically homogeneous 
area (EHA) rental survey, the affected 
bureaus will be notified by AMP/PM 
at least 6 months in advance of the 
proposed survey date. 

(1) Where a single survey is em¬ 
ployed all affected housing units will 
be valued as of the same date. In such 
instances, EHA survey approach will 
be utilized with AMP/PM assisting in 
determination of the representative 
communities to be surveyed. 

(2) Where installation housing is lo¬ 
cated in more than one State, all hous¬ 
ing shall be valued as of the same date 
based upon the survey conducted 
within the State with the majority of 
the installation housing. 

(d) Where a single rental rate survey 
is mandated, the survey may be con¬ 
tracted for, conducted jointly, or con¬ 
ducted by the agency with the pre¬ 
dominance of area housing. The lead 
agency shall be responsible for con¬ 
tacting the other bureaus and offices 
having quarters meeting the criteria 
noted in paragraphs (a) and (b) of this 
section. 

(e) When a single rental survey is 
mandated and the affected bureaus 
have varying dates of survey, a resur¬ 
vey shall be conducted 5 years from 
the date of the earliest of the individu¬ 
al bureau surveys. Thereafter rental 
surveys shall be conducted at 5-year 
intervals, or sooner, if warranted. 

Ex. Bureau (1) latest survey is December 
1972. 

Bureau (2) latest survey is June 1974. 

A joint resurvey will be due December 
1977, and December 1982, etc. 

(f) In any case where agreement 
cannot be reached by the bureaus in¬ 
volved as to the method(s) to be fol¬ 
lowed in setting rates, full particulars 
describing the specific points or areas 
of disagreement shall be transmitted 
to the AMP/PM through appropriate 
bureau channels for consideration. 

(1) Bureaus may not apply different 
criteria in calculating adjustments 
under subpart 114-52.3, supra, unless 
circumstances actually differ between 
housing units or area. 

§ 114-52.502 Interdepartmental coordina¬ 
tion. 

(a) Where another agency adminis¬ 
ters rental quarters in the same area 
where Interior housing is located, an 
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effort must be made to coordinate 
rental rate processes with such other 
agency or agencies, except: 

(1) Where the other agency em¬ 
ployes processes which deviate from 
the principles and standards set out in 
the Office of Management and Budget 
Circular No. A—45, as revised. 

(2) When another agency utilizes an 
economically homogeneous area ap¬ 
proach to valuation. In this instance, 
while the bureau or office may partici¬ 
pate in the rental survey process as to 
the nearest representative community, 
the rental rates adopted must be fully 
supported by a bureau conducted pri¬ 
vate rental market survey of the rep¬ 
resentative community. 

(b) Where another agency adminis¬ 
ters rental quarters at the same site, 
any disagreement or inability to joint¬ 
ly establish basic shelter rental rates, 
and adjustments thereto, which re¬ 
sults in unequal monthly rental 
changes for otherwise equal housing 
and services is to be referred through 
channels to the Assistant Secretary- 
Policy, Budget, and Administration for 
resolution with the other agency. 

This does not preclude deviation from 
Departmental regulations (such as un¬ 
usual transportation cost) where devi¬ 
ation is necessary to accomplish inter¬ 
departmental coordination, provided 
that such deviation does not contra¬ 
vene OMB guidelines. 

Subpart 114-52.6—Employee Participation and 
Appeals 

114-52.601 Employee participation In rate¬ 
setting processes. 

114-52.602 Appeal procedures. 

Subpart 114-52.6—Employee 
Participation and Appeals 

§ 114-52.601 Employee participation in 
ratesetting processes. 

Employees occupying government- 
furnished quarters should be fur¬ 
nished the criteria and procedures to 
be followed in establishing the rental 
rates for such quarters, utilities, fur¬ 
nishings and services. Presurvey and 
postsurvey meetings with the employ¬ 
ees are recommended as an effective 
means of insuring a full disclosure and 
understanding of survey actions. Em¬ 
ployees should be afforded an oppor¬ 
tunity, both as individuals or through 
employee organizations, to have their 
views and representations considered 
by the quarters evaluation board 
during the rentsetting process. 

(a) Employee-tenants or representa¬ 
tives of employee organizations may 
not accompany an official conducting 
a rental survey of private rental 
market comparables. When the field 
portion of the rental ratemaking proc¬ 
ess is completed, it is permissable to 
review onsite with employee-tenants 
or representatives of employee organi¬ 


zations the private rental market units 
selected for comparability. 

(b) The use of employee-tenants to 
obtain requisite data on the cost of 
utilities, services, and furnishings is 
permissible, if the data collected is in a 
documented format, i.e., rate sched¬ 
ules. letters, tariffs, etc. Normally re¬ 
quests for such information should be 
made to the project or installation 
leader. 

§ 114-52.602 Appeal procedures. 

(a) Occupants of departmental quar¬ 
ters shall be notified of their right to 
appeal rental rates, adjustments, or 
other charges whenever they believe 
the quarters have been improperly 
classified, rates have not been estab¬ 
lished within these guidelines, or the 
rates do not reflect reasonable value 
to the employee-tenant. The appeal 
shall be made in writing, outlining in 
detail the basis for the appeal. The ap¬ 
peals should be filed within 10 days 
following receipt of the notice of 
change in rate to the bureau official 
approving the rental rate schedule. 

(1) Appeals undertaken as to either 
existing or proposed rates shall be ad¬ 
judicated as of the date the appeal was 
filed. 

(2) The filing of an appeal shall not 
result in postponing implementation 
of a proposed rate pending adjudica¬ 
tion of the appeal. 

(3) Where an appeal results in a revi¬ 
sion of the rental rate, the employee 
shall be credited with whatever over¬ 
payment resulted during the period 
from the filing of the appeal to the 
date the decision is implemented. 

(b) An employee (not other occu¬ 
pants) may appeal to the official ap¬ 
proving the rental rate for a reconsid¬ 
eration of a proposed rate. Where the 
bureau approving official issues a deci¬ 
sion affirming at least in part contest¬ 
ed elements of the rental survey proc¬ 
ess, the employee may appeal to the 
Office of Hearings and Appeals within 
10 days of the receipt of notice of such 
decision. The Director of the Office of 
Hearings and Appeals shall refer the 
appeal to an ad hoc board consisting 
of one or more persons, at least one of 
whom shall be experienced in real 
estate evaluation and rental rates. The 
decision of the ad hoc board shall be 
final. The appeal to the Office of 
Hearings and Appeals shall be the sole 
procedure for appeal from the bureau 
approval official’s decision on recon¬ 
sideration. 

Subpart 114-52.7—Non-Federal (Private 
Party) Quarters Rentals 

S&c 

114-52.701 General. 

114-52.702 Basic policy. 

114-52.703 Rate determination. 

114-52.704 Interim rental of excess quar¬ 
ters. 


Sec. 

114-52.705 Interim rental pending future 

official use. 

114-52.706 Lease terms and conditions. 

Authority: 5 U.S C 501 and 40 U.S.C. 
486(0. 

Subpart 114-52.7—Non-Federal 

(Private Party) Quarters Rentals 

§ 114-52.701 General. 

(a) Where departmental owned or 
leased quarters are unoccupied pend¬ 
ing possible future program use. or dis¬ 
posal as excess to program needs, it is 
in the Government’s interest to have 
the quarters occupied. When the quar¬ 
ters are leased to private parties, the 
rates and charges for the quarters and 
facilities shall be determined in ac¬ 
cordance with the provisions of this 
subpart. 

(b) Rental to a private party (gener¬ 
al public) includes rental to any 
person, not an Interior employee, 
whose occupancy is not directly relat¬ 
ed to performance of a contract, 
memorandum of understanding, or 
other formal agreement, between the 
bureau or office managing the quar¬ 
ters and another cooperating Federal 
or State agency, or with a contractor 
providing services or supplies to the 
managing bureau or office. 

§ 114-52.702 Basic policy. 

User charges for departmental 
owned or leased quarters rented on an 
interim basis to private parties are 
controlled by the policies and princi¬ 
ples set forth in OMB Circular No. A- 
25, as revised. That policy provides, 

• • a fair market value rental 
should be obtained (when rented to 
the public). Charges are to be deter¬ 
mined by the application of sound 
business management principles, and 
so far as practicable and feasible in ac¬ 
cordance with comparable commercial 
practices. Charges need not be limited 
to recovery of costs; they may produce 
net revenues to the Government.” 

(a) The establishment of fair market 
value rental rates (also known as “eco¬ 
nomic rent”) shall be based upon ac¬ 
cepted real estate valuation principles. 
Under such circumstances, it would be 
inappropriate to base the charges 
upon the quarters valuation guidelines 
promulgated pursuant to OMB Circu¬ 
lar No. A-45, as revised. The depart¬ 
mental guidelines (IPMR 114-52.2 and 
114-52.3) are not designed to produce 
fair market value rental rates. 

(b) To establish the fair market 
value rental rate;, an appraisal shall be 
accomplished in accordance with the 
following requirements: 

(1) The appraisal shall be conducted 
by a professional fee appraiser or a 
similarly qualified staff appraiser. 

(2) The appraisal shall establish the 
“economic rent” taking into considera¬ 
tion all relevant factors including the 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 





36942 

imposition of any special terms and 
conditions required by the Govern¬ 
ment. 

(3) The valuation process shall be 
adequately documented and the ap¬ 
praisal approved by a qualified review 
appraiser. 

§ 114-52.704 Interim rental of excess quar¬ 
ters. 

When a determination is made that 
quarters excess to a bureau’s program 
needs are not required in support of 
another Federal agency program, the 
bureau, with GSA approval, may lease 
the quarters for non-Federal use. Prior 
to granting non-Federal use, the 
bureau must comply with the require¬ 
ments of IPMR 114-47.802.50 and 
FPMR 101-47.20-39. 

§ 114-52.705 Interim rental pending future 
official use. 

Where a bureau has a possible 
future official use for a set of quarters 
and the quarters are not required for 
other Federal program needs, interim 
leasing for non-Federal use may be 
considered. Where the bureau lacks 
specific statutory authority to grant a 
lease to a private party, a special dele¬ 
gation of authority may be obtained 
from the Secretary of the Interior. 
This authorization is available on a 
case-by-case basis from the Office of 
Administrative and Management 
Policy (AMP/PM). 

§ 114-52.706 Lease terms and conditions. 

(a) The interim leasing of quarters 
for non-Federal use is limited to peri¬ 
ods not exceeding one year in dura¬ 
tion. The lease, when approved, may 
be renewed for up to one additional 
year without resubmission to AMP/ 
PM for approval. The request for au¬ 
thorization shall be supported by ade¬ 
quate documentation as to anticipated 
future program requirements, includ¬ 
ing evidence that future housing needs 
cannot be adequately addressed by pri¬ 
vate rental or purchase housing in the 
locality. 

(b) The minimum terms and condi¬ 
tions required by the Department are 
shown on the lease agreement illus¬ 
trated in appendix IX of the D.Q.H. 
The bureaus may impose such addi¬ 
tional terms and conditions as are ap¬ 
propriate to protect the interest of the 
Government. 

[FR Doc. 78-23337 Filed 8-18-78; 8:45 ami 
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Title 47—Telecommunication 

CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

[Docket No. 20954; RM-2684; RM-2772; 
RM-29821 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Stations in Amherst 
and Crozet, Va.; Changes Made in 
Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: First report and order. 

SUMMARY: This action amends 
§ 73.202 of the Commission’s rules, the 
FM table of assignments, by adding 
FM channel 300 to Amherst, Va., and 
channel 272A to Crozet, Va. The 
amendments arise from an earlier pro¬ 
posal for assignment of a class B FM 
channel to Crozet and a second inde¬ 
pendent proposal for a class B FM 
channel to Amherst. Counterproposals 
for separate assignments in Waynes¬ 
boro and/or Staunton, Va., will be re¬ 
solve in a subsequent order. 

EFFECTIVE DATE: September 26, 
1978. 

ADDRESS: Federal Communications 
Commission, Washington. D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Stanley Wiggins, Broadcast Bureau. 
202-632-7792. 

SUPPLEMENTARY INFORMATION: 
The instant amendments were pro¬ 
posed at 42 FR 45004 (published Sep¬ 
tember 8, 1977). 

First Report and Order 
Adopted: August 10, 1978. 

Released: August 17, 1978. 

In the matter of amendment 
§ 73.202(b). Table of Assignments , FM 
broadcast stations. Amherst and 
Crozet, Va., Docket No. 20954, RM- 
2684. RM-2772, RM-2982. 

1. The Commission has before it the 
Memorandum Opinion and Order and 
Further Notice of Proposed Rule 
Making in this proceeding, 42 FR 
45004 (published September 8, 1977), 
which proposed the assignment of 
class B FM channel 300 to Amherst, 
Va., and the assignment of either class 
A channel 232A or 272A to Crozet, Va. 
These two proposals were made after 
receipt and analysis of filings in re¬ 
sponse to an earlier Notice which had 
proposed the assignment of class B 
FM channel 259 to Crozet, and to a pe¬ 
tition for reconsideration in an inde¬ 


pendent proceeding which had previ¬ 
ously denied assignment of class B FM 
channel 300 to Amherst. 1 

2. By way of background, the Com¬ 
mission acted in 1967 to provide pro¬ 
tection from interference to the Na¬ 
tional Radio Astronomy Observatory 
(“NRAO”) at Green Bank. West Vir¬ 
ginia, and the Naval Radio Research 
Station (“NRRS”) at Sugar Grove, 
West Virginia. A “Quiet Zone” was es¬ 
tablished and several FM assignments 
in the affected area were deleted in¬ 
cluding one each to Waynesboro, 
Staunton, and Harrisonburg, Virginia. 
Amendment of § 73.202 , Table of As¬ 
signments for FM Broadcast Stations. 
Docket 16991, 6 FCC 2d 793 (1967). 
Showings that the NRAO and NRRS 
had been consulted were and are ex¬ 
pected as part of petitions for assign¬ 
ments proposing restoration of deleted 
FM channels in this area. See. for ex¬ 
ample, Amendment of § 73.202 , Table 
of Assignments for FM Broadcast Sta¬ 
tions ( Harrisonburg , Va.), 14 FCC 2d 
814 (1968). After assignment of a fre¬ 
quency in or near this protected area, 
applicants for construction permits 
are required by 47 CFR 73.215 to 
notify NRAO and NRRS as part of the 
application procedure. Of the two pro¬ 
posals before us in this proceeding, 
only the Amherst assignment can be 
implemented without such Quiet Zone 
clearance, though as noted in more 
detail infra, there may be good reason 
to construct within the quiet zone if 
possible. 

3. Oppositions to the original class B 
assignment requested for Crozet by 
Lee Garlock had been filed after the 
original Notice by Clay Realty Compa¬ 
ny, licensee of stations WCHV(AM) 
and WCCB-FM in Charlottesville, and 
by WANV, Inc.. licensee of 
WANV(AM) in Waynesboro. Va. 
(which had itself been exploring the 
prospects for a class B facility on 
channel 259 assigned to either 
Waynesboro or Staunton). Other com¬ 
ments were filed by Amherst, and by 
Radio Harrisonburg, Inc., licensee of 
Station WHBG(AM) in Harrisonburg. 

4. Because the first and second aural 
service areas of both the Crozet and 
Amherst class B proposals substantial- 


1 Memorandum Opinion and Order, 42 FR 
24312 (published May 13. 1977). The peti¬ 
tion for reconsideration in Amherst was 
filed well before issuance of the Crozet 
Notice, and rectified the earlier failure of 
petitioner, Amherst Broadcasting Asso¬ 
ciates, to provide engineering showings of 
the extent to which existing AM stations al¬ 
ready provide aural reception services to the 
area proposed to be served by the Amherst 
FM facility. Such concern regarding the 
extent of first aural service by proposed 
class B facilities is of particular importance 
where, as in Crozet and Amherst, the high- 
power facilities are proposed for smaU com¬ 
munities otherwise generally assigned the 
less powerful class A channels. See also 42 
FR 58417, November 9. 1978. 
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ly overlapped, the Further Notice in 
this proceeding concluded it would be 
in the public interest to reopen the 
Amherst proceeding, based on the new 
showing that the area lacked night¬ 
time aural service, and to consolidate 
it with the Crozet proceeding. The de¬ 
cision to take this approach was rein¬ 
forced by the consideration that, apart 
from such first aural service benefits, 
both of the communities would nor¬ 
mally merit assignment of a class A 
channel. While leaving open consider¬ 
ation of the request for a class B as¬ 
signment to Crozet, the Further Notice 
stated that submissions from the peti¬ 
tioner in that proceeding had not sat¬ 
isfactorily demonstrated that the pro¬ 
posal was designed to serve the small 
unincorporated community of Crozet 
(1970 pop. 1,433), rather than the 
nearby and much larger Charlottes¬ 
ville (1970 pop. 38,880). Additionally, 
the record compiled before issuance of 
the Further Notice indicated that the 
Amherst station could provide service 
to virtually the entire first service area 
expected under the Crozet facility, but 
the latter proposal would not be able 
to serve the entire Amherst first serv¬ 
ice area. Hence, the Further Notice 
suggested both Amherst Associates 
and Garlock should submit additional 
first aural service showings if they 
wished, and specifically asked Garlock 
to state his willingness to construct a 
class A FM station in Crozet if his 
original request for a class B assign¬ 
ment was denied. 

5. In response to the Memorandum 
Opinion and Order and Further 
Notice, further comments were filed as 

follows: 

(i) Lee Garlock submitted revised 
and expanded estimates of the first 
aural service to be provided by class B 
facilities at Crozet as against Amherst, 
and asserted the Amherst proposal 
also raised a Berwick issue requiring a 
demonstration that the proposed fa¬ 
cility would, in fact, serve the commu¬ 
nity of assignment (Amherst) despite 
its proximity to a larger city (Lynch¬ 
burg). 

(ii) McClenahan Broadcasting Corp., 
licensee of Station WPED(AM) in 
Crozet, reiterated its interest in apply¬ 
ing for and constructing either a class 
B or class A facility in Crozet, using 
Garlock as a consultant, if a channel 
were assigned. McClenahan expressed 
a preference for channel 272A. 

(iii) Clay Realty Co., licensee of sta¬ 
tions WCHV(AM) and WWWV-FM in 
Charlottesville, reiterated its opposi¬ 
tion to the assignment of a class B fa¬ 
cility to Crozet, as expressed in earlier 
pleadings. 

(iv) Augusta County Broadcasting 
Corp. licensee of Stations WTON(AM) 
and WSGM-FM in Staunton, Va., also 
noted its belief that a high-powered 
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class B facility was unnecessary in 
Crozet. 

(v) Southern Broadcasting Co., li¬ 
censee of station WRVQ-FM in Rich¬ 
mond, Va., suggested that as between 
the two class A frequencies alterna¬ 
tively proposed for assignment to 
Crozet, channel 272A would be prefer¬ 
able because it would minimize poten¬ 
tial interference to WRVQ-FM (trans¬ 
mitting on channel 233) in established 
listening areas of Charlottesville and 
eastern Albemarle County. 

(vi) WANV, Inc., licensee of 

WANV(AM) in Waynesboro, submit¬ 
ted comments opposing the assign¬ 
ment of channel 259B to Crozet and 
counterproposing its assignment to 
Waynesboro. In its comments, WANV 
asserts that a class A facility would be 
inadequate to serve Waynesboro be¬ 
cause it would necessarily be located 
on the floor of the Shenandoah Valley 
where interference to quiet zone activ¬ 
ities is more likely and, if directiona- 
lized to avoid such interference, would 
not reach western portions of the 
Staunton-Waynesboro “market" 

which are necessary to its economic 
viability. 

(vii) Amherst Broadcasting Asso¬ 
ciates, licensee of WKYY(AM) in Am¬ 
herst and the proponent of the class B 
assignment of channel 300 there, sub¬ 
mitted expanded information on two 
potential transmitter sites (inside and 
outside the protected radio quiet 
zone), with projected first aural serv¬ 
ice coverage resulting from each, and 
also calculated first coverage overlaps 
with a hypothetical Crozet assignment 
of a class B facility.* 

6. Reply comments were filed as fol¬ 
lows: 

(i) Lee Garlock suggests that new 
and substantial issues raised in the 
comments are likely to extend the pro¬ 
ceeding further, and urges assignment 
of channel 272A (in lieu of his original 
class B proposal) to Crozet. This pro¬ 
posal is responsive of the concern ex¬ 
pressed in comments over first adja¬ 
cent channel interference with South¬ 
ern Broadcasting’s WRVQ-FM in 
Richmond. 

(ii) Augusta County Broadcasting 
Corp. (WTON(AM) and WSGM-FM. 
Staunton) asserts that WANV’s coun¬ 
terproposal would deny class B service 
to an area presently much less well 
served (Crozet), fails to meet stand¬ 
ards for assignment of channels within 
the quiet zone, and impermissibly in¬ 
termixes the Staunton-Waynesboro 
“market." Augusta states it would 
“likely" apply for a class B assignment 
in Waynesboro if its objections to such 
an assignment are not heeded. 


•Comments were also filed by counsel on 
behalf of the Jamarbo Corp., licensee of 
Stations WLLUAM) and WGOL-FM in 
Lynchburg. Because these comments were 
not served on the Amherst proponent as re¬ 
quired by our rules, they will not be accept¬ 
ed. 
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(iii) WANV, Inc. asserts that a class 
A facility is adequate for Amherst, but 
that considerations of signal shielding 
dictate the use of a class B facility in 
Waynesboro. WANV also asserts that 
terrain constraints make Amherst’s 
specific predictions of increases in first 
aural service more than 10 miles from 
the transmitter site questionable. 

Discussion: Crozet. Amherst 

7. Crozet (1970 pop. 1,433) is located 
approximately 177 kilometers (110 
miles) southwest of Washington, D.C. 
and 16 kilometers (10 miles) west of 
Charlottesville, Va. Crozet is an unin¬ 
corporated community which has one 
daytime-only AM station, WPED, 
(class II-D). Information regarding 
Crozet’s ability to support an FM as¬ 
signment is contained in the original 
Notice and need not be repeated here. 
Although Crozet is located within a 
“radio quiet zone” in which radio as¬ 
tronomy is conducted by the National 
Radio Astronomy Observatory at 
Greenbank, W. Va., and by the Naval 
Radio Research Observatory at Sugar 
Grove, W. Va., both observatories have 
approved the proposed assignment of 
a class B channel to Crozet and hence 
the assignment of a lower-power class 
A facility should involve no interfer¬ 
ence with these protected activities. As 
provided by section 73.215(a) of the 
rules, NRAO and NRRS have the 
right to later object to any application 
filed. 

8. Amherst (1970 pop. 1,108), seat of 
Amherst County (1970 pop. 26,072), is 
located approximately 88 kilometers 
(55 miles) west of Richmond, 56 kilo¬ 
meters (35 miles) northeast of Roa¬ 
noke, and 25 kilometers (15 miles) 
north of Lynchburg, Va. There is cur¬ 
rently one aural service operating in 
Amherst, a new AM station (WKYY) 
licensed to Amherst September 22, 
1977. Additionally, Amherst is located 
within the 1 mV/m contours of two 
class A FM stations at Lynchburg, Va. 
Petitioner has furnished extensive 
data which indicate that Amherst 
could support an FM assignment. 

9. Crozet As noted, Garlock’s com¬ 
ments in response to the Further 
Notice in this proceeding did not ade¬ 
quately supplement his earlier, defi¬ 
cient showing on the Berwick concern 
raised by the proposed assignment of a 
class B channel to Crozet. In addition, 
comments by McClenahan and Gar- 
lock’s reply comments indicate clear 
and continuing interest in a lower- 
power class A assignment to Crozet. 
Apart from Garlock’s failure to satisfy 
questions raised by the proximity of 
Charlottesville, it is apparent that the 
Crozet class B proposal offers no sig¬ 
nificant first aural service improve¬ 
ments beyond those reasonably pre¬ 
dictable from the Amherst facility, 
and also would require a degree of dir- 
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ectionalization in its radiation pattern 
that would necessitate waiver of our 
rules. * * 3 Specifically with regard to serv¬ 
ice estimates, Garlock concedes that a 
Crozet class B facility would provide 
first aural service to no more than 600 
persons not served by a class B facility 
assigned to Amherst, and Amherst's 
service estimates—based, however, on 
Garlock’s earlier comments on the 
proposed Crozet facility—indicate 
there would be no unduplicated first 
aural service provided by a Crozet fa¬ 
cility, assuming the presence of an op¬ 
erating Amherst facility. 

10. Hence, first service consider¬ 
ations do not suggest any special cir¬ 
cumstances supporting the assignment 
of class B channels to both Crozet and 
Amherst, even if technically possible. 4 
Although Garlock’s failure to further 
address and resolve the Berwick issue 
has precluded assignment of a class B 
channel to Crozet, McClenahan has 
expressed a willingness to apply for 
and construct a class A facility raising 
no such issue. Since the data submit¬ 
ted prior to the Further Notice, as well 
as the further comments now before 
us, support assignment of channel 
272A to Crozet, it will be assigned 
there. 4 * 

11. Amherst Prior to the Further 
Notice, petitioner, Amherst Associates, 
submitted a detailed analysis of its 
proposed service area, which estab¬ 
lishes to our satisfaction the ability of 
Amherst and the surrounding county 
to support an FM assignment. We also . 
conclude that the proposed assign¬ 
ment is properly conceived to serve 
the county seat of Amherst and the 
surrounding county rather than 
Lynchburg. As stated in the Further 
Notice , the only preclusion of cities 
with population over 1,000 resulting 
from the proposed assignment would 
be on the co-channel (300). Two of the 
three precluded communities, Buena 
Vista (pop. 6,425) and Glasgow (pop. 
1,304), have no present local aural 
service; the third. Lexington (pop. 


’Section 73.316(c) limits the difference in 
signal strength between a null area and the 

remainder of the pattern to 15 dB. and 

there has been some question raised regard¬ 
ing the practicability of a class B installa¬ 
tion such as proposed for Crozet. which 
would require an almost absolute null ori¬ 
ented toward the radio quiet zone. We do 
not have to resolve this point in light of our 
decision to assign a class A channel instead. 

4 Nor is this the only method of providing 

additional service to the area, a fact to be 
considered in connection with possible as¬ 
signments to Waynesboro or Staunton. 

’Because petitioner Garlock has explicitly 

requested a class A assignment to Crozet 
rather than continuing to prosecute the 
issues necessary to establish the appropri¬ 
ateness of assigning a class B channel to 
that community, the assignment of a class B 
channel to Amherst does not represent a 
conclusion on the question of the compara¬ 
tive first service benefits offered by the two 
proposals. 
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7,597), is presently served by full-time 
AM Station WREL. Channel 244A 
would be available for assignment to 
one of these Virginia communities, 
and has been proposed for assignment 
to Lexington (BC docket No. 78-85). 

12. Two detailed engineering propos¬ 
als were also submitted by Amherst 
Associates in response to the Further 
Notice's request that the intended 
transmitter location be further speci¬ 
fied to permit a determination that no 
conflict with the radio quiet zone, 
which includes Amherst, would result 
from such an assignment. # The propos¬ 
als specify two alternative transmitter 
locations, one some 13 kilometers (8 
miles) from Amherst and outside the 
quiet zone (Courthouse), and the 
other an existing antenna farm inside 
the zone and also some 13 kilometers 
(8 miles) from Amherst (Tobacco 
Row). The latter location is character¬ 
ized by considerably higher terrain, 
and hence would permit full class B 
facilities with lower radiated power 
than necessary at Courthouse. Am¬ 
herst Associates suggests that this 
might mean less actual tropospheric 
interference to the protected activities 
within the quiet zone, as well as great¬ 
er first aural service benefits. Petition¬ 
er hence states its preference for re¬ 
taining the option of considering the 
Tobacco Row site until a channel is as¬ 
signed to Amherst, at which point co¬ 
ordination with the NRAO and NRRS 
will determine the feasibility of that 
alternative. If this option does not 
prove fruitful, Amherst Associates 
states it will adopt the alternative pro¬ 
posal for a transmitter site outside the 
zone. 

13. First and second aural service es¬ 
timates provided by Amherst Asso¬ 
ciates for a full-facility class B station 
operating at the specified transmitter 
sites are as follows: 7 

First Service, Tobacco Row (QZ), 21,108 
(688 sq. mi.); Courthouse, 14,863 (526 sq. 
ml.). 

Second Service, Tobacco Row (QZ), 32,124 
(663 sq. mL); Courthouse, 24,733 (693 sq. 
mi.). 


The increased service benefits from 
the Tobacco Row transmitter site, 
some 4 miles inside the quiet zone, are 
apparent. However, we consider the 
first service attainable from the speci¬ 
fied site outside the zone—and the 
provision of a second aural service to a 
substantial additional population—to 
furnish ample basis for our conclusion 
that a departure is here warranted 
from the general view that class B 
channels are assigned to larger com- 


•See general discussion of the quiet zone 
supra at para. 2. 

’The estimates are based on no facility at 
Crozet, but we do not believe that the pres¬ 
ence of a class A facility there is likely to 
substantially alter Amherst's first and 
second service potential. 


munities. See Amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations , 46 FCC 2d 520 at 
524-525 (1974). We expect that, as 
stated, Amherst Associates will thor¬ 
oughly explore the prospects for a 
more efficient service within the quiet 
zone with NRAO and NRRS, but we 
consider the service benefits expected 
from the less encompassing alternative 
at Courthouse confirm the desirability 
of assigning channel 300B to Amherst. 

14. As discussed, we have concluded 
that assignment of channel 272A to 
Crozet and 300B to Amherst can be 
implemented without adversely affect¬ 
ing the resolution of petitions for the 
assignment of 259B. Each of these as¬ 
signments furthers higher allocation 
priorities than expanded service to 
communities such as Waynesboro and 
Staunton which are already served by 
several facilities, and any diminished 
first aural service from a proposed 
259B facility will not affect a decision 
on that proceeding, as neither 
Waynesboro nor Staunton require any 
preliminary showing of such special 
circumstances to justify the assign¬ 
ment of a high-power FM channel. 
Therefore , it is ordered. That, effective 
September 26, 1978, §73.202 of the 
Commission’s rules, the FM Table of 
Assignments, is amended to read, inso¬ 
far as the communities named are con¬ 
cerned, as follows: 

City and Channel No., Amherst, Va. 300; 
Crozet. Va. 272A. 

(Secs. 4. 303, 307, 48 Stat., as amended; 1066, 
1082, 1083; (47 U.S.C. 154, 303, 307).) 

Federal Communications 
Commission, 

Martin I. Levy, 

Acting Chief, Broadcast Bureau. 

CFR Doc. 78-23268 Filed 8-18-78; 8:45 am] 


[6712-01] 

[BC Docket No. 78-124; RM-3003] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station in Las Vegas r 
Nev.; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Report and order. 

SUMMARY: In response to Graham 
Broadcasting Co. ("Petitioner”), FCC 
assigns a sixth FM channel to Las 
Vegas, Nev. The proposed station 
would provide an additional voice to a 
steadily growing communtity. 

EFFECTIVE DATE: September 25. 
1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
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FOR FURTHER INFROMATION 
CONTACT 1 : 

Mildred B. Nesterak, Broadcast 

Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

Report and Order—Proceeding 
Terminated 

Adopted: August 9, 1978. 

Released: August 16. 1978. 

In the matter of amendment of 
§ 73.202(b), table of assignments, FM 
broadcast stations (Las Vegas, Nev.), 
BC docket No. 78-124, RM-3003. 

1. The Commission herein considers 
the notice of proposed rulemaking, 
adopted March 31, 1978 (43 FR 16354, 
April 18, 1978) in the above-captioned 
proceeding instituted in response to a 
petition filed by Graham Broadcasting 
Co. (“Petitioner”). The petition pro¬ 
posed the assignment of class C FM 
channel 242 to Las Vegas, Nev. Peti¬ 
tioner was the only commenting party. 

2. Las Vegas (population 125,787). 
seat of Clark County (population 
273,288),* is described by petitioner as 
a growing sun-belt recreational area. 
Petitioner claims that Las Vegas has 
experienced a 150 percent increase in 
population between 1960 and 1974, 
and notes that the latest Las Vegas 
Chamber of Commerce estimated met¬ 
ropolitan population figure is 350,000. 
Las Vegas receives local service from 
five AM full-time stations (KDWN, 
KENO, KLAV, KORK. KRAM), two 
daytime-only AM stations (KLUC, 
KVEG), and five FM stations (KENO- 
FM, channel 222; KUDO, channel 226; 
KORK-FM, channel 246; KLUC-FM, 
channel 253; KFMS, channel 270). It is 
also served by noncommercial educa¬ 
tional station KRUD(FM), channel 
215. The assignment of channel 242 to 
Las Vegas can be made in conformity 
with the minimum distance separation 
requirements. 

3. Seven communities * of over 1,000 
population would be precluded as a 
result of the proposed assignment. Of 
these seven communities, three (Hur¬ 
ricane, Kanab, and Grand Canyon) 
have no FM assignments or AM sta¬ 
tions. However, petitioner has shown 
that alternate FM channels are availa¬ 
ble for assignment to these three com¬ 
munities. No first or second FM or 
nighttime aural service would be pro¬ 
vided by the proposed operation. 

4. Since the population of Las Vegas 
is sufficient to warrant an additional 
broadcast facility and since it appears 
to be steadily growing in population. 


'Population figures are taken from the 
1970 U.S. Census. 

’Utah: St. George (population 7,097), 
Cedar City (8,946), Hurricane (1,408), 
Kanab (1,381); Nevada: Henderson (16.395). 
Boulder City (5,227); Arizona: Grand 
Canyon (1,101). 
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we believe the proposed channel is 
warranted to increase the diversity of 
listening opportunities to the public 
by providing a sixth FM broadcast 
service to the community. 

5. Accordingly , it is ordered, That ef¬ 
fective September 25, 1978, the FM 
table of assignments (§ 73.202(b) of the 
rules) is amended with respect to the 
city listed below, as follows: 

City and Channel No. 

Las Vegas, Nev.; 222, 226, 242. 248, 253, 270. 

6. It is further ordered, That this 
proceeding is terminated. 

(Secs. 4. 5. 303, 48 Stat., as amended, 1066. 
1068, 1082 (47 U.S.C. 154, 155, 303).) 

Federal Communications 
Commission, 

Martin I. Levy, 

Acting Chief, 
Broadcast Bureau. 
CFR Doc. 78-23389 Filed 8-18-78; 8:45 am] 


[6712-01] 

[Docket No. 21369; RM-2903] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station in Whitehall, 
Wis.; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Report and order. 

SUMMARY: In response to Whitehall 
Broadcasting Co. (“Petitioner”), FCC 
assigns a first FM channel to White¬ 
hall, Wis. The channel assignment 
would provide for a station which 
could render a first full-time local 
aural broadcast service to the commu¬ 
nity. 

EFFECTIVE DATE: September 28, 
1978. 

ADDRESS: Federal Communications 
Commission. Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

Report Aim Order 
Adopted: August 14,1978. 

Released: August 15. 1978. 

In the matter of amendment of 
§73.202(b), table of assignments, FM 
broadcast stations (Whitehall, Wis.), 
Docket No. 21369, RM-2903. 

1. The Commission herein considers 
the notice of proposed rulemaking, 42 
FR 43992, in the above-captioned pro¬ 
ceeding instituted in response to a pe- 
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tition filed by Whitehall Broadcasting 
Co. (“Petitioner”). The petition pro¬ 
posed the assignment of channel 272A 
to Whitehall, Wis., as a first FM chan¬ 
nel to that community. No oppositions 
to the proposal were filed. Petitioner 
states it will apply for the channel, if 
assigned. 

2. Whitehall (population 1.486). seat 
of Trempealeau County (population 
23,334),* is located approximately 56 
kilometers (35 miles) southeast of Eau 
Claire, Wis. Channel 272A could be as¬ 
signed to Whitehall in conformity 
with the minimum distance separation 
requirements if the station were to be 
located 6.4 kilometers (4 miles) north¬ 
east of the community. 

3. In support of its proposal, peti¬ 
tioner has submitted information 
about Whitehall which is persuasive as 
to its needs for a first FM channel as¬ 
signment. 

4. We believe the public interest 
would be served by the assignment of 
channel 272A to Whitehall, Wis. An 
interest has been shown for its use, 
and such an assignment would provide 
the community with an FM station 
which could render a first full-time 
local aural broadcast service. 

5. The Canadian Government has 
given its concurrence to the assign¬ 
ment of channel 272A to Whitehall, 
Wis. 

6. Authority for the adoption of the 
amendment contained herein appears 
in sections 4(i), 5(d)(1), 303 (g) and (r), 
and 307(b) of the Communications Act 
of 1934, as amended, and § 0.281 of the 
Commission's rules and regulations. 

7. Accordingly, it is ordered. That ef¬ 
fective September 28, 1978, 5 73.202(b) 
of the Commission's rules, the FM 
table of assignments, is amended as it 
pertains to the community listed 
below: 

City and Channel No. 

Whitehall, Wis.; 272A. 

8. It is further ordered. That this 
proceeding is terminated. 

(Secs. 1, 2. 4. 201-205. 208, 215, 218, 313, 314, 
403. 404, 410, 602; 48 Stat. as amended; 1064, 
1066. 1070. 1071, 1072. 1073, 1076, 1077, 1087, 
1094. 1098, 1102 (47 U.S.C. 151, 152. 154. 
201-205, 208, 215, 218, 313, 314, 403, 404, 410, 
602).) 

Federal Communications 
Commission, 

Neal K. McNaughten. 

Acting Chief, 
Broadcast Bureau. 
[FR Doc. 78-23390 Filed 8-18-78; 8:45 am) 


'Population figures are taken from the 
1970 U.S. Census. 
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[6712-01] 

CBC Docket No. 78-130; RM-3016] 

PART 73—RADIO BROADCAST 
SERVICES 

FM Broadcast Station in Ocean City, 
N.J.; Changes Made in Table of 
Assignments 

AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Report and order. 

SUMMARY: In response to Daniel B. 
Bradley's petition. FCC assigns a 
second class A FM channel to Ocean 
City. N.J. The assigned channel will 
provide for a station which could 
render a second full-time local aural 
broadcast service to Ocean City. 

EFFECTIVE DATE: September 28. 
1978. 

ADDRESS: Federal Communications 
Commission. Washington. D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak. Broadcast 
Bureau. 202-632-7792. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
§ 73.202(b), Table of Assignments , FM 
Broadcast Stations (Ocean City, N.J.), 
BC Docket No. 78-130, RM-3016. 

Report and Order 
Adopted: August 14.1978. 

Released: August 15. 1978. 

1. On April 18. 1978, the Commission 
adopted a notice of proposed rulemak¬ 
ing, 43 FR 17981, proposing the assign¬ 
ment of channel 252A to Ocean City, 
N.J., as its second class A assignment. 
The petition was filed by Daniel B. 
Bradley ('‘petitioner"). Petitioner filed 
supporting comments in which he 
reaffirmed his intention to apply for 
the channel, if assigned. Comments 
were also filed by Salt-Tee Radio, Inc. 
("Salt-Tee"), licensee of Stations 
WSLT and WSLT-FM, Ocean City. 
N.J. Reply comments were also filed 
by petitioner. 

2. Ocean City (pop. 10,575), situated 
in Cape May County (pop. 59,554) 1 on 
the New Jersey shore, .is located ap¬ 
proximately 16 kilometers (10 miles) 
southwest of Atlantic City, N.J., and 
96 kilometers (60 miles) southeast of 
Philadelphia, Pa. It is presently served 
by daytime-only AM Station WSLT 
and Station WSLT-FM (Channel 
292A). 

3. Petitioner states that Ocean City 
is the northernmost county resort 
along the Ocean Drive known as 


‘Population figures are taken from the 
1970 U.S. Census. 
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"America's First Choice in Family Re¬ 
sorts". We are told that the year 
round and summer populations are ex¬ 
pected to increase largely due to the 
gambling in Atlantic City. In support 
of its proposal, petitioner has submit¬ 
ted a list of Ocean City citizens that 
have stated their support for the pro¬ 
posed assignment. 

4. No additional preclusion would be 
caused on any channel as a result of 
the assignment of channel 252A to 
Ocean City, N.J. Petitioner states the 
proposed assignment would not pro¬ 
vide any first or second FM or aural 
service. However, he indicates that the 
proposed station would provide signifi¬ 
cant additional FM service and aural 
service. 

5. Salt-Tee questions the availability 
of petitioner’s proposed transmitter 
site since it is designated as a wetlands 
area. Salt-Tee has submitted a letter 
from the Acting Director of the De¬ 
partment of Environmental Protec¬ 
tion. State of New Jersey, in which it 
is stated that under no circumstances 
would a transmitter be allowed on 
these lands. 

6. Petitioner in reply comments as¬ 
serts that an alternate site (conform¬ 
ing with the minimum distance sepa¬ 
ration requirements) has been ac¬ 
quired which, he believes, will be ap¬ 
proved by the State of New Jersey. Pe¬ 
titioner states that the site is privately 
owned by the Scarborough Corp. and 
has submitted a letter in which the 
corporation states it is willing to sell 
or lease the land to petitioner for the 
location of his transmitter. The site is 
located some 10 kilometers (6 miles) 
southwest of Ocean City. 

7. We have given careful considera¬ 
tion to the proposal in this proceeding 
and believe channel 252A should be as¬ 
signed to Ocean City, N.J. Under our 
population criteria. Ocean City quali¬ 
fies for a second FM assignment. A 
demand has been shown for its use, 
and it would provide the community 
with an opportunity to develop a 
second local FM broadcast service. 

8. Authority for the action taken 
herein is contained in Sections 4(i), 
5(d)(1), 303(g) and (r) and 307(b) of 
the Communications Act of 1934; as 
amended, and §0.281 of the Commis¬ 
sion's rules. 

9. In view of the foregoing: It is or¬ 
dered , That effective September 28, 
1978, § 73.202(b) of the Commission’s 
rules, the FM table of assignments, is 
amended as it pertains to the commu¬ 
nity listed below: 

City and Channel No. 

Ocean City. N.J., 252A. 292A. 

10. It is further ordered. That this 
proceeding is terminated. 

(Secs. 2. 3. 4. 5. 301, 303, 307, 308, 309, 315, 
317, 48 Stat., as amended, 1064, 1065, 1066, 


1068, 1081, 1082, 1083. 1084, 1085, 1088. 1089; 
(47 U.S.C. 152. 153, 154, 155, 301, 303, 307. 
308, 309, 315, 317).) 

Federal Communications 
Commission. 

Neal K. McNaughten, 
Acting Chief Broadcast Bureau. 
[FR Doc. 78-23391 Filed 8-18-78; 8:45 am) 


[6712-01] 

[Docket No. 20496; FCC 78-618) 

PART 76—CABLE TELEVISION 
SERVICES 

Modifying and Eliminating the Use of 
Signal Strength Contours for Pur¬ 
poses of Cable Television System 
Regulation 

AGENCY: Federal Communications 
Commission. 

ACTION: Memorandum opinion and 
order—reconsideration of rule amend¬ 
ment. 

SUMMARY: In a rulemaking proceed¬ 
ing the Commission changed its cable 
television broadcast signal carriage 
regulations to provide for use of an im¬ 
proved method of predicting television 
station coverage areas and to allow 
cable televison systems to carry all 
UHF televison stations of grade B or 
higher signal strength. (Grade B, as 
used in this context, is a measure of a 
station's coverage area and signal 
strength). The Commission now denies 
petitions for reconsideration of that 
decision. Contentions that this change 
will hurt rather than help UHF sta¬ 
tions are rejected. Allegations that the 
rules were changed in some respects 
without proper notice are also found 
to be incorrect. 

EFFECTIVE DATE: August 21, 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

William Johnson, Cable Television 
Bureau. 202-632-6468. 

SUPPLEMENTARY INFORMATION: 

Memorandum Opinion and Order 
Adopted: July 5,1978. 

Released: August 18. 1978. 

By the Commission: Chairman 
Ferris dissenting in part and issuing a 
statement: Commissioners Fogarty 
and White dissenting in part as set 
forth in prior joint statement, 65 FCC 
2d 228 (7-7-78); Commissioner Brown 
not participating. 

In the matter of amendment of Part 
76 of the Commission’s rules and regu¬ 
lations to modify or eliminate the use 
of signal strength contours for pur- 
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poses of Cable Television System Reg¬ 
ulation, Docket No. 20496. 

1. The Commission has been asked 
to reconsider the decision contained in 
Report and Order in Docket 20496 . 
FCC 77-480. 65 FCC 2d 218. 42 FR 
36831, (1977). Petitions for reconsider¬ 
ation were filed by the National Asso¬ 
ciation of Broadcasters (NAB) and the 
Association of Maximum Service Tele¬ 
casters (AMST). Comments in support 
of the petitions were filed by the 
Motion Picture Association of America 
(MPAA). An opposition was filed by 
the National Cable Television Associ¬ 
ation (NCTA). 

2. The proceeding in Docket 20496 
was begun in May 1975 1 when the 
Commission adopted a new, more ac¬ 
curate method of predicting television 
field strength contours. These con¬ 
tours are essentially a statistical pre¬ 
diction of the area within which a tele¬ 
vision signal is likely to be above a cer¬ 
tain strength. The problem arose be¬ 
cause our cable televison rules put sub¬ 
stantial reliance on the use of predict¬ 
ed contours. Thus the changes adopt¬ 
ed would materially affect rights and 
obligations under these rules. Using 
the new prediction methods, the grade 
B contour of a UHF station is general¬ 
ly 24-28 percent smaller than under 
the old method. For VHF stations the 
reduction effect is relatively minimal. 
A notice of proposed rulemaking was 
issued to consider (a) whether the 
Commission should abandon or alter 
use of predicted signal strength con¬ 
tours in cable television regulations 
and, (b) whether it should take this 
opportunity to encourage expanded 
carriage of UHF stations on cable tele¬ 
vision systems. The second issue arose 
in part from the desire to ameliorate 
any loss to UHF stations resulting 
from use of the more accurate con¬ 
tours. 

3. In its report and order, the Com¬ 
mission essentially did 4 things: 

(a) It decided to continue use of pre¬ 
dicted contours in the cable rules but 
to switch to the more accurate predic¬ 
tion method already in use for broad¬ 
cast regulations. 

(b) It decided to grandfather car¬ 
riage of any signal already carried or 
authorized for carriage, if its carriage 
was based on the old contour predic¬ 
tion. 

(c) It decided to grandfather the 
right of televison stations to demand 
continued carriage in those instances 
where such rights would otherwise be 
lost due to the change in contour pre¬ 
dictions. 

(d) It decided to somewhat expand 
carriage of UHF stations by allowing 
cable systems located within a UHF’s 
predicted Grade B to carry the station 


‘ Notice of Proposed Rule Making in 
Docket 20496 , FCC 75-635, 53 FCC 2d 1009. 
40 FR 27257. (1975). 
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as a local station in those instances 
where its carriage was not already per¬ 
mitted. As local stations, programs on 
these Grade B UHF stations were not 
subject to deletion under the syndicat¬ 
ed exclusivity rules. The network non¬ 
duplications, however, would continue 
to apply. 

4. AMST has asked that the entire 
decision be reconsidered. NAB and 
MPAA have asked for reconsideration 
only of that portion of the report and 
order which concerns application of 
the syndicated exclusivity rules. 
NCTA opposes reconsideration of any 
portion of the decision, although it 
does express agreement with the dis¬ 
sents concerning grandfathering of 
mandatory carriage rights (letter c 
above). 

5. AMST stands alone in its request 
for reconsideration of the decision to 
adopt the new contour prediction 
method and to allow carriage of UHF 
stations throughout their predicted 
grade B contours. It argues that the 
change in contours is merely an ad¬ 
ministrative convenience which cannot 
be achieved anyway since the old pre¬ 
diction method will continue to be 
used for copyright purposes. As for 
the carriage issue, AMST believes that 
expanded carriage will result in a net 
loss to UHF television. It argues that 
UHF stations will be hurt more by the 
competition from other UHF’s being 
imported into their markets than they 
will gain from their own increased au¬ 
diences due to cable. AMST believes 
that it is dubious to assume a station 
will benefit from carriage in an adja¬ 
cent market. It further argues that 
the present cable rules define “local*' 
stations based on the “must carry*’ 
categories and that it is improper to 
alter this approach. This argument is 
extended to the assertion that it is ar¬ 
bitrary and capricious to find that a 
signal is available within its predicted 
grade B contour. 

6. AMST has not presented any ar¬ 
guments not already raised and fully 
considered. The new contour predic¬ 
tion method was adopted in part to 
prevent the administrative confusion 
resulting from use of different con¬ 
tours for cable than for our other 
rules. But there is another, more im¬ 
portant reason. The cable television 
rules use predicted contours as one es¬ 
timate of a station’s service area. The 
new prediction method is simply a 
more accurate measure of this stand¬ 
ard. We believe it improper to use a 
tool known to be inaccurate when a 
more accurate one is available. AMST 
would have us continue use of the old 
standard despite our recognition that 
it is not a good measure of the thing it 
was supposed to represent. 

7. As for expanded carriage of UHF 
stations, the report and order express¬ 
ly recognized that a balancing is in¬ 
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volved. Every time a station receives 
carriage on a cable system it repre¬ 
sents a competitive threat to the sta¬ 
tions already on the cable. But our 
action only increased carriage of sta¬ 
tions which we feel are actually more 
“local” than “distant.” The grade B 
contour is one of the rules of thumb 
used to predict actual coverage and it 
seems reasonable to us that a station 
can benefit from expanded cable car¬ 
riage in this local area. 

8. While AMST is correct that the 
present rules also measure “localness” 
by 35 mile zones and audience meas¬ 
urements (our “significant viewing” 
standard) we disagree that it is im¬ 
proper to use other indicia as well. 
Furthermore, use of predicted con¬ 
tours simply is not a new standard for 
localness. The cable rules in effect 
from 1966 to 1972 relied almost solely 
on contours. We note that AMST does 
not attack the validity of using con¬ 
tours generally. Indeed, it urges con¬ 
tinued use of the old, less accurate 
ones. Thus, AMST is contending that 
the use of signal contours is inappro¬ 
priate solely where it does not serve 
AMST's purposes. The current rules, 
in addition to “specified zones” and 
“significant viewing,” continue to use 
contours, to a limited degree, as a 
measure of “localness.” For example, 
an educational station is “local” where 
its predicted grade B contour covers a 
cable community (§§ 76.59(a)(2) and 
76.61(a)(2)); any station that places a 
grade B contour over a cable commu¬ 
nity located outside of all markets is 
“local” to that community 
(§ 76.57(a)(1)); and a station licensed to 
a smaller television market is “local” 
to a cable community located in an¬ 
other smaller television market if the 
station’s predicted grade B contour 
covers the cable community 
(§ 76.59(a)(3)). We m\ist reject AMST’s 
contention that it is arbitrary to use 
different standards for localness. 
Indeed, it might be more arbitrary to 
use only one standard where several 
different ones would better serve the 
public interest. 

9. We turn now to the portion of our 
decision regarding application of the 
syndicated program exclusivity rules 
(§§76.99-76.161 of the rules). Petition¬ 
ers present three arguments on this 
topic. First, they say that the decision 
violates the Administrative Procedure 
Act and the Commission’s own rules 
by not giving adequate notice that this 
decision would be made. Second, they 
urge that the decision violates the 
mandate of a recent U.S. Court of Ap¬ 
peals case ( KIRO , Inc. v. FCC, 545 
F.2d 204, D.C. Cir., 1976). Third, they 
urge that the decision be changed on 
substantive grounds. 

10. Petitioners argue that there was 
nothing in the Notice of proposed 
rule-making, supra , which put the 
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public on notice that amendments to 
the syndicated exclusivity rules might 
be considered. They assert that there 
was insufficient notice to meet the re¬ 
quirements of section 553(b)(3) of the 
Administrative Procedure Act or 
§§ 1.412(a) and 1.413(c) of the Commis¬ 
sion’s rules. We cannot agree for sever¬ 
al reasons. The Administrative Proce¬ 
dure Act states: 

General notice of proposed rule-making 
• • • shall include • • • either the terms or 
substance of the proposed rule or a descrip¬ 
tion of the subjects and issues involved. 5 
U.S.C. 553(b)(3). 

The Commission’s rules track the 
act verbatim. 

11. The notice in question states in 
paragraph 1: 

In this proceeding we will give considera¬ 
tion to two principal matters: • • • and the 
second being possible changes in the cable 
television signal carriage rules including but 
not limited to the use of fixed mileage car¬ 
riage rules, for the purpose of expanding 
UHF television broadcast station cable car¬ 
riage rights and preserving and expanding 
these stations’ potential to serve the public. 
53 FCC 2d 1009(1975). 

In paragraph 6 the notice states: 

If we conclude as a general matter that it 
is appropriate to make use of cable systems 
to help UHF stations, we must then consid¬ 
er the second question as to what type of 
regulation will best achieve this objective. 

The notice then goes on to mention 
various proposals through which the 
Commission could increase cable car¬ 
riage of UHF stations. It expressly 
cautions, however, that these propos¬ 
als are not an exhaustive list of the al¬ 
ternatives. In essence, we proposed to 
consider whether some UHF stations 
formerly considered to be distant 
ought more properly to be considered 
local because they are providing actual 
service to the area in question. 

12. We believe the notice satisfied 
the requirements of the Act and our 
own rules. Any change in the carriage 
rules by necessity requires a considera¬ 
tion of the network nonduplication 
and syndicated exclusivity rules. This 
is true not just in the technical sense 
that consideration would have to be 
given to this problem in the actual 
rule drafting process but also in the 
sense that the policy matter under 
consideration—how to expand UHF 
station carriage rights—Implicitly 
raises the question of whether such 
carriage should be full time or part 
time. If a cable system is permitted to 
carry a new signal, these rules either 
apply or they do not. Furthermore, 
the thrust of our action was not to 
change the syndicated exclusivity 
rules. They continue to require dele¬ 
tion of programing on distant signals. 
Our action created a new category of 
signals with both local and distant 
characteristics. We decided, because of 
these local characteristics, not to 


RULES AND REGULATIONS 

expand the exclusivity rules to require 
deletions on signals in the new catego¬ 
ry. It is significant, moreover, that 
comments filed in this proceeding do 
in fact discuss the issue of whether 
the syndicated exclusivity rules apply 
for purposes of expanded UHF car¬ 
riage. 1 All three petitioners filed reply 
comments in that proceeding but none 
chose to rebut the position that the 
rules should not apply to these signals. 

13. We have examined the case law 
on this issue and believe our interpre¬ 
tation of the Act coincides with that 
of the courts. In Buckeye Cablevision, 
Inc . v. FCC, 387 F. 2d 220 (D.C. Cir., 
1967), the court looked at a notice of 
inquiry and proposed rulemaking to 
determine whether proper notice was 
given. In the proceeding under dis¬ 
pute, the Commission had adopted 
grandfathering rules but the notice 
had not specifically proposed such a 
procedure. The court upheld the Com¬ 
mission, saying that the APA requires 
only a description of the subjects and 
issues involved. 387 F. 2d at 226, n. 26. 
In Ethyl Corp. v. EPA, 541 F. 2d 1 
(D.C. Cir., 1976), cert, denied. 426 U.S. 
941 (1976), which NAB cited in its Pe¬ 
tition, the EPA had issued a notice 
and held hearings on proposed regula¬ 
tions. The EPA decided to adopt some 
ideas presented in the hearings in¬ 
stead of its original proposal. The 
court stated that the law does not re¬ 
quire a new notice whenever an 
agency responsibly adopts the sugges¬ 
tions of interested parties. 541 F. 2d at 
48. In the present case, notice was ex¬ 
pressly given that we were considering 
expanded carriage of UHF stations. 
Expanded carriage implicitly affects 
numerous other rules ranging from 
whether a new certificate of compli¬ 
ance is necessary to whether the syn¬ 
dicated exclusivity rules should apply. 

14. MPAA asserts that the report 
and order is contrary to the holding of 
the District of Columbia Circuit Court 
of Appeals in KIRO v. FCC, supra. 
MPAA states that “the network non¬ 
duplication and syndicated exclusivity 
rules are clearly designed to attack the 
same problem.” Yet the Commission 
decided to apply the network nondu¬ 
plication rules but not the syndicated 
exclusivity rules to these newly carried 
signals. MPAA asserts that this is dis¬ 
similar treatment of the same problem 
and thus contrary to KIRO v. FCC, 
supra. 

15. We cannot agree. KIRO dealt 
with the “Canadian prerelease” situa¬ 
tion, in which Canadian television sta¬ 
tions buy what are basically network 
programs from the United States pro¬ 
gram owner. They broadcast these 
shows at different times than the U.S. 
networks. The court in KIRO felt that 
since our rules would require deletion 


‘Comments of the National Cable Televi¬ 
sion Association at pages 21 and 22. 


of these shows on imported U.S. sta¬ 
tions, we must also require their dele¬ 
tion on imported Canadian stations. 
Petitioners are trying to stretch this 
decision to say that wherever the net¬ 
work nonduplication rules apply, we 
must also apply the syndicated exclu¬ 
sivity rules. However, the analogy does 
not hold up. First, the purpose behind 
the network nonduplication rules is 
not the same as that behind the syndi¬ 
cated exclusivity rules. This is not the 
proper place to draw broad conclu¬ 
sions about the syndicated exclusivity 
rules since they are under re-examina¬ 
tion in another proceeding.* But it is 
clear that their purpose is not limited 
to the problem of fractionalization of 
local station audiences as MPAA as¬ 
serts. Furthermore, the network non¬ 
duplication rules are in fact much dif- 
> ferent from the syndicated exclusivity 
'rules both in terms of what stations 
receive protection and of how that 
protection functions. It is the differ¬ 
ence in the practical effect of these 
rules that led us to apply them differ¬ 
ently in this proceeding. In the case of 
network nonduplication, the cable 
system loses little in terms of “prod¬ 
uct” since it can fill the “bianked-out” 
time with the exact same program 
being deleted. In the case of syndicat¬ 
ed exclusivity, the blanked-out time 
can in theory be filled by some other 
programing but some programing is 
either temporarily or permanently lost 
to cable subscribers. We simply con¬ 
cluded that our goal of increased cable 
carriage was not likely to be met if the 
cable operator had to blank-out much 
of the diversity of programing he was 
trying to sell. One other side of this, 
not expressly articulated in the report 
and order was that the chance of a 
UHF station benefiting from expand¬ 
ed carriage is decreased every time one 
of its progams is deleted. Thus the 
combined effect of network nondupli¬ 
cation and syndicated exclusivity 
would work against our goals. We are, 
of course, treating UHF stations dif¬ 
ferently than VHF's. If petitioner is 
claiming that the KIRO case forbids 
this, we reject the contention. The 
Commission has a longstanding and 
Congressionally approved policy of 
promoting the development of UHF 
television. 

16. Finally, petitioners argue that 
the decision should be changed for 
substantive reasons. They point out 
that the rules already protect against 
deletion of signals which are signifi¬ 
cantly viewed in the cable community. 
They believe the use of viewing statis¬ 
tics is a sufficient measure of how 
“local” a station is. 

17. The syndicated exclusivity rules 
are set up in such a way that only pro¬ 
grams on distant signals are subject to 


‘See Notice of Inquiry in Docket 20988, 
FCC 76-1025, 61 FCC 2d 746 (1976). 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 197S 







RULES AND REGULATIONS 


36949 


deletion. The issue here is whether a 
station should be considered local or 
distant within its predicted Grade B 
contour. We have concluded that it is 
more local than distant for this pur¬ 
pose. A station’s Grade B area is, by 
difinition, that geographic area where 
we predict its signal is acceptable to 
the median viewer at least 90 percent 
of the time in at least 50 percent of 
the receiving locations. This is as le¬ 
gitimate a measure of localness as 
viewing patterns whose drawbacks we 
have already alluded to. And it must 
be reiterated that our primary purpose 
is to help the growth of UHP televi¬ 
sion. They will gain little from ex¬ 
panded carriage if their syndicated 
programs and attendant commercials 
are deleted. 

18. We turn now to a housekeeping 
matter. The wording for the rule 
change adopted in the report and 
order mistakenly used the term ‘’cable 
television system” in subparagraph <i) 
of the Note following §76.151. The 
note should have referred to ‘‘cable 
community unit” instead. Since some 
confusion has arisen as to the exact 
wording of the entire section as 
amended, we have attached the cor¬ 
rect version as appendix A. Because 
this is a clarifying and not a substan¬ 
tive change in the rules it will become 
effective immediately August 21, 1978. 

In view of the above, we find that 
denial of the petitions for reconsider¬ 
ation would be in the public interest. 

Accordingly , it is ordered. That the 
petitions for reconsideration filed by 
the National Association of Broadcast¬ 
ers and the Association of Maximum 
Service Telecasters are denied. 

(Secs. 4, 303. 48 Stat.. as amended. 1066, 
1082 (47 U.S.C. 154. 303).) 

Federal Communications 
Commission, 4 
William J. Tricarico, 

Secretary. 

Section 76.151, as amended, reads as 
follows: 

§76.151 Syndicated program exclusivity; 
extent of protection. 

Upon receiving notification pursuant 
to § 76.155: (a) No community unit, op¬ 
erating in a community in whole or in 
part within one of the first 50 major 
television markets, shall carry a syndi¬ 
cated program, pursuant to §76.61 (b), 
(c), (d), or (e)(l)-(e)(4), for a period of 
1 year from the date that program is 
first licensed or sold as a syndicated 
program to a television station in the 
United States for television broadcast 
exhibition; 

(b) No community unit, operating in 
a community in whole or in part 
within a major televison market, shall 

4 See attached statement of Chairman 
Ferris. 


carry a syndicated program, pursuant 
to §§76.61 (b), (c), (d). or <e)<l)-<e><4), 
or 76.63(a) (as it refers to §76.61 (b), 
(c), (d), or <e)(lMe)(4)), while a 
commercial . . . [remainder of (b) is 
unchanged] 


• * * 


Note.—F or purposes of §76.151. a series 
will be treated as a unit, that is: (i) No epi¬ 
sode of a series (including an episode in a 
different package of programs in the same 
series) may be carried by a cable community 
unit, pursuant to §§76.61 (b), (c). (d), or 
(e)(l)-(e)(4) or 76.63(a) (as it refers to 
§76.61 (b). (c). (d). or (e)(l)-<eK4)) while 
any episodes of the series are subject to ex¬ 
clusivity protection, (li) [unchanged.] 

Note 2.—[unchanged.] 

Partial Dissent of Chairman 
Charles D. Ferris in re Amendment 
of Part 76 of the Commission's 
Rules and Regulations To Modify 
or Eliminate the Use of Signal 
Strength Contours for Purposes 
of Cable Television System Regu¬ 
lation: docket 20496 

Our action today denied petitions 
for reconsideration of the Commis¬ 
sion’s report and order in Docket 
20496 (1977) in which a newer and 
more accurate grade B contour predic¬ 
tion system was designated for use 
with our cable television rules. 

Though I was not a member of the 
Commission when the report and 
order was originally considered and 
issued, I would like at this time to ex¬ 
press my agreement with the position 
taken by then Chairman Wiley and 
Commissioners Fogarty and White dis¬ 
senting to the portion of the report 
and order which grandfathered, on a 
mandatory basis, existing UHF grade 
B signal carriage rights. 

Traditionally, grandfathering of sig¬ 
nals carried has been a technique 
which permitted the status quo to con¬ 
tinue. but left the final decision as to 
continued carriage to the business 
judgment of the cable operator. Here, 
however, grandfathering is being used 
to require cable operators to maintain 
the status quo. I believe we should let 
the cable operator make this deision. 
Mandatory grandfathering is particu¬ 
larly inappropriate in this case, as the 
signal carriage mandated was based on 
an outdated, inaccurate method of 
predicting grade B contours. 

[FR Doc. 78-23347 Filed 8-18-78; 8:45 am] 


[4310-55] 

Title 50—Wildlife and Fisheries 

CHAPTER I—UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART¬ 
MENT OF THE INTERIOR 

PART 26—PUBLIC ENTRY AND USE 

Use of Roads and Trails 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that all vehicular traffic within 
the Charles M. Russell National Wild¬ 
life Refuge and the UL Bend National 
Wildlife Refuge will be restricted to 
established roads and trails not closed 
to the general public. 

DATES: Year around (September 1, 
1978 through August 31, 1979). 

FOR FURTHER INFORMATION 
CONTACT: 

Refuge Manager, Charles M. Russell 
National Wildlife Refuge, P.O. Box 
110, Lewistown, Mont. 59457, tele¬ 
phone 406-538-8707. 
SUPPLEMENTARY INFORMATION: 

§26.34 Special regulations, public access, 
use and recreation; for individual wild¬ 
life refuge areas. 

Entrance to, travel on. and the exit 
from the Charles M. Russell National 
Wildlife Refuge and the UL Bend Na¬ 
tional Wildlife Refuge is permitted 
only on well-established roads and 
trails not closed to the general public. 
All off-road vehicle use is prohibited 
including the retrieval of downed 
game. 

1. An “established" road or trail 
should be regarded and identified as 
one which: 

(a) Appears to be permanent; and 

(b) Is wide enough to accommodate 
the vehicle being used upon it; and 

(c) Is either a road or trail which has 
been excavated, graded or constructed 
or one which has been so habitually 
used by vehicular, animal or pedestri¬ 
an traffic that the surface of the 
ground has been permanently dis¬ 
placed or eroded and is substantially 
free of grass or other vegetation. 

2. Tracks or trails which have 
become overgrown with vegetation are 
not established roads or trails. 

Boundaries of these wildlife refuge 
areas are delineated on maps available 
at the refuge headquarters at Lewis- 
town. Mont, and from the office of the 
Area Manager. U.S. Fish and Wildlife 
Service, Federal Building. 316 North 
26th Street, Billings. Mont. 59101. 

The provisions of this special regula¬ 
tion supplement the regulations which 
govern use of roads and trails on wild¬ 
life refuge areas generally which are 
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set forth in title 50, Code of Federal 
Regulations, part 26. The public is in¬ 
vited to offer suggestions and com¬ 
ments at any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Larry L. Calvert, 
Refuge Manager , Charles M. 
Russell, National Wildlife 
Refuge, Lewistown, Mont 

August 15.1978. 

[FR Doc. 78-23354 Filed 8-18-78; 8:45 am] 


[4310-55] 

PART 26—PUBLIC ENTRY AND USE 

Opening of the Charles M. Russell 
National Wildlife Refuge and the 
UL Bend National Wildlife Refuge, 
Mont., to Camping 

AGENCY: Fish and Wildlife Service. 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to camping 
within both the Charles M. Russell 
National Wildlife Refuge and the UL 
Bend National Wildlife Refuge is com¬ 
patible with the objectives for which 
the area was established, will utilize a 
renewable natural resource, and will 
provide additional recreational oppor¬ 
tunity to the public. 

DATES: Year round (September 1, 
1978 through August 31, 1979). 

FOR FURTHER INFORMATION 
CONTACT: 

Larry L. Calvert, Refuge Manager, 
Charles M. Russell National Wildlife 
Refuge, P.O. Box 110, Lewistown, 
Mont. 59457. telephone 406-538- 
8707. 

SUPPLEMENTARY INFORMATION: 

§ 26.34 Special regulations; concerning 
public acceHH. use and recreation for 
individual wildlife refuge areas. 

Camping on the Charles M. Russell 
National Wildlife Refuge is permitted 
year round. All forms of camping are 
limited to 14 days within any 30-day 
period, except in State parks where 
State regulations apply. These special 
regulation areas are delineated on 
maps available at refuge headquarters, 
Lewistown, Mont., and from the office 
of the Area Manager, U.S. Fish and 
Wildlife Service, Federal Building. 316 
North 26th Street, Billings, Mont. 
59101. 

The provisions of this special regula¬ 
tion supplement the regulations which 
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govern public access, use and recrea¬ 
tion on wildlife refuge areas generally 
which are set forth in Title 50, Code of 
Federal Regulations, Part 26. The 
public is invited to offer suggestions 
and comments at any time. 

Note.— The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Larry L. Calvert. 

Refuge Manager, Charles M. 
Russell National Wildlife 
Refuge, Lewistown, Mont 

August 15, 1978. 

[FR Doc. 78-23382 Filed 8-18-78; 8:45 am] 
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PART 32—HUNTING 

Opening of the Charles M. Russell 
National Wildlife Refuge and the 
UL Bend National Wildlife Refuge, 
Montana, to Hunting 

AGENCY: Fish 'and Wildlife Service, 
Interior. 

ACTION: Special regulation. 

SUMMARY: The Director has deter¬ 
mined that the opening to hunting of 
the Charles M. Russell National Wild¬ 
life Refuge and the UL Bend National 
Wildlife Refuge is compatible with the 
objectives for which the area was es¬ 
tablished, will utilize a renewable nat¬ 
ural resource, and will provide addi¬ 
tional recreational opportunities to 
the public. 

DATES: September 10 through De¬ 
cember 31, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Larry L. Calvert, Refuge Manager, 
Charles M. Russell National Wildlife 
Refuge, P.O. Box 110, Lewistown, 
Mont. 59457, telephone 406-538- 
8707. 

SUPPLEMENTARY INFORMATION: 

§32.12 Special regulations; migratory 
game birds; for individual wildlife 
refuge areas. 

The hunting of migratory game 
birds is permitted on the Charles M. 
Russell National Wildlife Refuge and 
the UL Bend National Wildlife 
Refuge, Montana, only on the areas 
designated by signs as open to hunt¬ 
ing. These areas comprising approxi¬ 
mately 700.000 acres are delineated on 
maps available at the refuge head¬ 
quarters in Lewistown, Mont., and 
from the office of the Area Manager, 
U.S. Fish and Wildlife Service, Federal 
Building, 316 North 26th Street, Bill¬ 
ings, Mont. 59101. All hunting shall be 


in accordance with all applicable State 
regulations and the following condi¬ 
tion: 

1. Vehicle travel is permitted only on 
designated roads and trails. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas generally which are set 
forth in Title 50, Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

§32.22 Special regulations; upland game 
birds; for individual wildlife refuge 
areas. 

Sage grouse, sharp-tailed grouse, 
gray partridge, turkey, and ring¬ 
necked pheasant may be hunted on 
the Charles M. Russell National Wild¬ 
life Refuge and the UL Bend National 
Wildlife Refuge in Montana only in 
those areas designated by signs as 
open to hunting. These areas comprise 
approximately 700,000 acres and are 
delineated on maps available at the 
refuge headquarters in Lewistown, 
Mont., and from the office of the Area 
Manager, U.S. Fish and Wildlife Serv¬ 
ice, Federal Building, 316 North 26th 
Street, Billings, Mont. 59101. Hunting 
shall be in accordance with all applica¬ 
ble State regulations and subject to 
the following condition: 

1. Vehicle travel is permitted only on 
designated roads and trails. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas generally which are set 
forth in Title 50, Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

§32.32 Special regulations; big game; for 
individual wildlife refuge areas. 

Either sex elk, either sex antelope, 
and antlered mule deer may be hunted 
with firearms on the Charles M. Rus¬ 
sell National Wildlife Refuge and the 
UL Bend National Wildlife Refuge in 
accordance with all applicable State 
regulations. Either sex white-tailed 
deer may also be hunted in Phillips, 
Valley, McCone, and Garfield Coun¬ 
ties. In addition, either sex elk, mule 
deer, and white-tailed deer archery 
hunting is permitted from September 
9, 1978 to October 15. 1978. These 
areas comprise approximately 750,000 
acres and are delineated on maps 
available at refuge headquarters in 
Lewistown. Mont., and from the office 
of the Area Manager, U.S. Fish and 
Wildlife Service, Federal Building. 316 
North 26th Street, Billings, Mont. 
59101. All hunting shall be in accord¬ 
ance with applicable State regulations 
and will be subject to the following 
condition: 
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1. Vehicle travel is permitted only on 
designated roads and trails and all off¬ 
road vehicle traffic is prohibited; in¬ 
cluding the retrieval of downed game. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern hunting on wildlife 
refuge areas generally which are set 
forth in Title 50, Code of Federal Reg¬ 
ulations, Part 32. The public is invited 
to offer suggestions and comments at 
any time. 

Note. —The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Larry L. Calvert, 
Refuge Manager , Charles M. 
Russell National Wildlife 
Refuge . Lewis town* Mont 

August 15, 1978. 

[FR Doc. 78-23383 Filed 8-18-78; 8:45 am] 
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PART 33—SPORT FISHING 

Opening of the Charles M. Russell 
National Wildlife Refuge and the 
UL Bend National Wildlife Refuge, 
Montana, to Sport Fishing 

AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Special regulation. 
SUMMARY: The Director has deter¬ 
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mined that the opening to sport fish¬ 
ing of the Charles M. Russell National 
Wildlife Refuge and the UL Bend Na¬ 
tional Wildlife Refuge is compatible 
with the objectives for which the area 
was established, will utilize a renew¬ 
able natural resource, and will provide 
additional recreational opportunity to 
the public. 

DATES: September 1. 1978 through 
August 31. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Larry L. Calvert, Refuge Manager, 
Charles M. Russell National Wildlife 
Refuge, P.O. Box 110, Lewistown, 
Mont. 59457, telephone 406-538- 
8707. 

SUPPLEMENTARY INFORMATION: 

§33.5 Special regulations; sport fishing; 
for individual wildlife refuge areas. 

Sport fishing is permitted year 
round on all waters of the Missouri 
River, Musselshell River, and Fort 
Peck Reservoir within the Charles M. 
Russell National Wildlife Refuge and 
the UL Bend National Wildlife 
Refuge, Montana. These fishing areas 
comprise approximately 250,000 acres 
and are delineated on maps available 
at the refuge headquarters in Lewis- 
town, Mont., and from the Area Man¬ 
ager, U.S. Fish and Wildlife Service, 
Federal Building, 316 North 26 th 
Street, Billings, Mont. 59101. All sport 
fishing shall be in accordance with all 
applicable state reguations and subject 
to the following regulations: 
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1. Portable icehouses and other 
structures expressly used for ice fish¬ 
ing are permitted within the Charles 
M. Russell National Wildlife Refuge 
only from December 1 through March 
31 of the following year. These struc¬ 
tures must be removed from the Wild¬ 
life Refuge entirely by March 31 each 
year. In addition, each structure must 
be labeled with the owner’s name and 
permanent address in a prominent lo¬ 
cation on an outside sidewall. 

Violations of this regulation will be 
treated under the provisions of §§ 27.92 
and 27.93 of title 50 of the Code of 
Federal Regulations, dealing with un¬ 
authorized private structures and 
abandoned property. Penalties de¬ 
scribed in part 28 will be applicable. 

The provisions of these special regu¬ 
lations supplement the regulations 
which govern sport fishing on wildlife 
refuge areas generally which are set 
forth in Title 50. Code of Federal Reg¬ 
ulations. Part 33. The public is invited 
to offer suggestions and comments at 
any time. 

Note. —The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara¬ 
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107. 

Larry L. Calvert, 
Refuge Manager, Charles M. 

Russell, National Wildlife 

Refuge, Lewistown, Mont 

August 15, 1978. 

1FR Doc. 78-23384 Filed 8-18-78; 8:45 am] 
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_ proposed rules _ 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 
give interested persons an opportunity to participate in the rule making prior to the odoption of the final rules. 


[3410-07] 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 
[7 CFR Pari 1980] 

[FmHA Instruction 1980-D] 

RURAL HOUSING PROGRAM LOANS 
Proposed Revisions 

Amendment 

AGENCY: Farmers Home Administra¬ 
tion, USDA. 

ACTION: Proposed rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration proposes to amend regu¬ 
lations consistent with the Housing 
and Community Development Act of 
1977 which contained provisions for 
the guaranteed rural housing pro¬ 
gram. These provisions include limit¬ 
ing the eligibility for guaranteed rural 
housing (RH) loans to above-moderate 
income applicants and terminating the 
eligibility for moderate-income appli¬ 
cants in the program, having the inter¬ 
est rate negotiated between the lender 
and borrower, and removing the 
“graduation” requirement. The in¬ 
tended effect of this action is to imple¬ 
ment the provisions of the Housing 
and Community Development Act of 
1977 as it pertains to the guaranteed 
rural housing program. Other revi¬ 
sions are made consistent with these 
changes. 

DATES: Comments must be received 
on or before September 20, 1978. 

ADDRESS: Submit written comments 
to the Office of the Chief. Directives 
Management Branch, Farmers Home 
Administration, U.S. Department of 
Agriculture, Room 6316, Washington, 
D.C. 20250. All written comments 
made pursuant to this notice will be 
available for public inspection at the 
address given above. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Reed J. Petersen, Rural Housing 
Specialist, Single Family Housing 
Loan Division, phone 202-447-4295. 

SUPPLEMENTARY INFORMATION: 
It is proposed that subpart D of part 
1980 of Chapter XVIII, title 7, Code of 
Federal Regulations (41 FR 47473) be 
amended. The purpose of this pro¬ 
posed amendment is to implement 
those changes pertaining to the Guar¬ 


anteed Rural Housing Program as au¬ 
thorized by the Housing Community 
Development Act of 1977. 

The principal changes in the regula¬ 
tion are: 

1. The eligibility requirement of ap¬ 
plicants for guaranteed rural housing 
loans is changed from moderate- to 
above-moderate income and the above 
moderate-income limits are defined. 

2. The interest rate may be as agreed 
upon by the borrower and lender. 

3. The “graduation” requirement is 
removed. Borrowers are no longer re¬ 
quired to refinance the loan at a 
future date. Under the previous guar¬ 
anteed loan program, borrowers were 
required to agree to refinance their 
loan if requested to do so by FmHA 
and if other credit was available. 

4. The terms “local lender” and 
“minimum adequate site” are more 
fully defined. 

5. The requirements for refinancing 
debts with an FmHA guaranteed loan 
are clarified. 

6. The loan limits and down pay¬ 
ment requirements are clarified. 

7. Adequate but modest housing for 
above-moderate income applicants is 
clarified. 

8. The statement signed by FmHA 
approving the appraisal made by the 
lender's appraiser is no longer re¬ 
quired. 

9. The need for a builder warranty 
for new construction and other im¬ 
provements is clarified. 

10. The proper time to prepare the 
conditional commitment for guarantee 
is clarified. 

11. References to insured loans are 
removed because insured loans may 
not, under present regulations, be 
made to applicants with above-moder¬ 
ate incomes. 

12. Other minor corrections and 
changes are made for clarity. 

As amended, proposed subpart D of 
part 1980 reads as follows: 


Subporf D—Rural Housing Program Loans 

Sec. 

1980.301 Introduction. 

1980.302 Definitions. 

1980.303 Case number. 

1980.304 Lenders. 

1980.305 Rural area determinations. 

1980.306 Loan purposes. 

1980.307 Loan limitations and special pro¬ 
visions. 

1980.308 Transactions which will not be 
guaranteed. 


Sec. 

1980.309— Loans on leasehold interests. 

1980.310- 1980.313 rReserved] 

1980.314 Interest rate. 

1980.315 Terms of loan repayment. 

1980.316 [Reserved 1 

1980.317 Clearinghouse considerations. 

1980.318 [Resent I 

1980.319 Flood mudslide hazard area 
precautions 

1980.320 Equai . portunity and nondis¬ 
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Authority: 42 U.S.C. 1480; delegation of 
authority by the Secretary of Agriculture. 7 
CFR 2.23; delegation of authority by the As¬ 
sistant Secretary for Rural Development. 7 
CFR 2.70. 

Subparl 0—Rural Housing Program Loans 

§ 1980.301 Introduction. 

(a) Policy. This subpart, supplement¬ 
ed by subpart A of this part, contains 
regulations for unsubsidized single 
family (SF) rural housing (RH) loans 
to above-moderate income families 
guaranteed by the Farmers Home Ad¬ 
ministration (FmHA) and applies to 
lenders, holders, borrowers, and other 
parties involved in making, guarantee¬ 
ing, servicing, holding, or liquidating 
such loans. 
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(b) Program objective. The basic ob¬ 
jective of the RH loan guarantee pro¬ 
gram is to assist above-moderate 
income families In obtaining adequate 
but modest, decent, safe, and sanitary 
dwellings and related facilities for 
their own use in rural areas by guaran¬ 
teeing sound RH loans when loans 
would not be made without a guaran¬ 
tee. 

(c) Program administration. The 
loan guarantee program, like other 
FmHA programs, is administered by 
the Administrator through a State di¬ 
rector, serving each State, through a 
District Director to the county super¬ 
visor. All applications for guaranteed 
loans should be made with an eligible 
lender. The county supervisor is the 
focal point for this FmHA loan guar¬ 
antee program and the local contact 
person for processing and servicing 
guarantees although this subpart 
refers in various places to the duties 
and responsibilities of other FmHA 
employees. 

(d) Administrative provisions. 
Throughout this regulation there 
appear administrative provisions for 
the FmHA State director, district di¬ 
rector, and county supervisor. These 
provisions establish the internal 
duties, responsibilities and procedures 
to carry out the requirements of the 
program. These provisions are indenti- 
fied as “Administrative” and follow 
appropriate sections of this subpart. 

§ 1980.302 Definitions. 

The following definitions, in addi¬ 
tion to those in subpart A of this part, 
are applicable to RH loans: 

(a) Act Title V of the Housing Act of 
1949, as amended (42 UJS.C. 1471, et 
seq.). 

(b) Applicant An individual(s) who 
needs housing for one's self and/or 
family and applies for assistance in ac¬ 
cordance with this regulation. 

(c) Development costs. These costs 
include, but are not limited to, those 
for acquisition, planning, construction, 
or repair of the proposed facility; pur¬ 
chase of buildings, land, easements, 
rights-of-way; and payment of interest 
during the period before the first prin¬ 
cipal payment becomes due, including 
interest on interim financing. 

(d) Dwelling. A home suitable for 
the needs of a family. An existing 
dwelling is one which is more than 1 
year old or was previously occupied as 
a residence. 

(e) Family. One person or two or 
more persons who maintain or will 
maintain one dwelling. 

(f) Housing. An adequate but modest 
single family dwelling and related es¬ 
sential equipment and facilities for 
which loans are authorized in 
§ 1980.306. The term housing also in¬ 
cludes an adequate site and related 
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easements and appurtenances owned 
or being acquired by the applicant. 

(g) Minimum adequate site. The 
smallest area sufficient for the dwell¬ 
ing and related facilities to be built, 
purchased, or refinanced, and a yard. 
It is usually not more than one acre of 
nonincome producing land unless 
more than one acre is needed to 
comply with -local code requirements 
or to provide for a safe and adequate 
water supply or waste disposal system. 

(h) Owner. The holder of fee simple 
title or of a leasehold meeting the re¬ 
quirements of § 1980.309. 

(i) Packager. A builder, developer, 
real estate agent, or other party who 
obtains and presents to an approved 
lender one or more applications from 
eligible applicant/s) for guaranteed 
RH loan(s) with which the applicant 
will obtain adequate housing that will 
be provided under an existing contract 
to build or repair at a fixed price. 

(j) Rural area. Any town, village, 
city, or place including the immediate¬ 
ly adjacent densely settled area which 
is not part of or associated with an 
urban area, and 

(1) Has a population not in excess of 
10,000 if it is rural in character, or 

(2) Has a population in excess of 
10,000 but not in excess of 20,000, is 
not contained within a standard met¬ 
ropolitan statistical area (SMSA), and 
has a serious lack of mortgage credit 
for low- and moderate-income families 
as determined by FmHA. 

(k) Senior citizen. The term “senior 
citizen” refers to age only and not to 
nationality. It is a person who is 62 
years of age or over and, in the case of 
a married couple, may be either 
spouse. 

(l) State. Any of the 50 States, the 
Commonwealth of Puerto Rico, the 
Virgin Islands, the territories and pos¬ 
sessions of the United States, or the 
Trust Territory of the Pacific Islands. 

§ 1980.303 Case number. 

The case number for subsequent 
loans will be as outlined in 
§ 1980.12(a), except the FmHA Fi¬ 
nance Office will assign an addition to 
the number which will be shown on 
form FmHA 440-57, “Acknowledge¬ 
ment of Obligated Funds/Check Re¬ 
quest.” 

§ 1980.304 Lenders. 

(a) Eligible lenders. Eligible lenders 
as defined in § 1980.13 (b) (1) are eligi¬ 
ble for FmHA RH loan guarantees and 
do not need to apply to FmHA for an 
eligibility determination. 

(b) Other lenders. All other lenders 
will apply to FmHA for, and receive, 
an eligibility determination for 
making RH guaranteed loans in ac¬ 
cordance with § 1980.13, before apply¬ 
ing for an RH loan guarantee. 
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(c) Local lender. A local lender is de¬ 
fined in § 1980.13(a) and must, at a 
minimum, be represented in its main, 
branch, or agent’s office by an employ¬ 
ee or agent authorized to act for the 
lender. A local agent who “packages” 
loans for or refers applicant inquiries 
to the lender does not meet the re¬ 
quirement of a local lender. 

Administrative 

A. The State director is authorized to 
make lender eligibility determinations for 
RH loan guarantees in accordance with this 
section and § 1980.13. The State director will 
submit the lender’s application and the pro¬ 
posed eligibility notification to the National 
Office for review and comment before noti¬ 
fying the lender of the eligibility determina¬ 
tion. 

§ 1980.305 Rural area determinations. 

The State director is responsible for 
determining the rural areas in a State 
in accordance with § 1822.3(c) of this 
chapter (FmHA Instruction 444.1, 
paragraph III C). The lender may con¬ 
tact the FmHA county supervisor to 
determine if an area is rural for pur¬ 
poses of the guaranteed loan program. 

§ 1980.306 Loan purposes. 

A loan may be guaranteed if made to 
an eligible applicant for such of the 
following purposes as are necessary to 
enable the applicant to obtain ade¬ 
quate. decent, safe, and sanitary hous¬ 
ing in a rural area for use by the appli¬ 
cant’s family as a permanent resi¬ 
dence: 

(a) Purchase existing dwelling and 
site. Buy an existing dwelling and a 
minimum adequate site on which it is 
located. 

(b) Purchase site. Buy a minimum 
adequate site on which to place a 
dwelling, if the applicant does not al¬ 
ready own such a site. 

(c) Construct or purchase and relo¬ 
cate dwelling. Build a dwelling on, or 
purchase and move an existing dwell¬ 
ing onto, a site whether already owned 
or being acquired by the applicant. 

(d) Rehabilitate or improve existing 
dwellings. Repair, enlarge, or other¬ 
wise improve or rehabilitate an exist¬ 
ing dwelling already owned by the ap¬ 
plicant or being acquired with loan 
funds, whether located on a site al¬ 
ready owned or being acquired by the 
applicant. 

(e) Utilities and facilities. Provide 
adequate water, sewer, electric, heat¬ 
ing, and other utilities and facilities 
that are necessary to make the hous¬ 
ing adequate. 

(f) Equipment and material Pur¬ 
chase and install essential dwelling 
equipment and material such as a 
range, oven, refrigerator, clothes 
washer or clothes dryer whether or 
not such equipment becomes real 
estate or fixtures under applicable 
State law. When such equipment is 
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purchased with loan funds, it shall be 
in connection with the purchase, con¬ 
struction, or rehabilitation of the 
dwelling and shall be considered a part 
of the housing. 

(g) Site preparation. Provide grad¬ 
ing, seeding or soding of lawns, trees, 
walks, yard fences, and driveways to 
building sites located adjacent to a 
road or street, and other such facili¬ 
ties, when included in a loan to buy, 
build, or repair a dwelling. 

(h) Real estate taxes. For initial 
loans, pay real estate taxes on the se¬ 
curity property that are owed by the 
borrower and that are due and pay¬ 
able at the time of loan closing, pro¬ 
vided the amount to be used for taxes 
is not a substantial part of the loan. 

(i) Expenses, fees , and social security 
taxes. Pay expenses incident to obtain¬ 
ing plans and making the loan, such as 
fees and charges for legal, appraisal, 
architectural, engineering, and other 
technical services, closing costs, rea¬ 
sonable connection fees for utilities, 
such as water, sewer, electric, and gas, 
guarantee fee, and a loan fee or trans¬ 
fer fee, which are required to be paid 
by the borrower and which cannot be 
paid from other funds. Loan funds 
may also be used to pay the borrower's 
share of social security taxes for labor 
hired by the borrower in connection 
with making the planned improve¬ 
ments. 

(j) Interim financing. Pay interim fi¬ 
nancing debts incurred for authorized 
loan purposes. This is not considered 
to be refinancing. 

(k) Refinancing. Refinance debts 
owed by the applicant when all of the 
following conditions exist: 

(l) The debts were incurred by the 
applicant at least 5 years before the 
application for the loan was made. 

(2) The debts were incurred for a 
purpose for which a loan is authorized 
to be made under another paragraph 
of this section. 

(3) The payments on the debt are so 
seriously delinquent that the appli¬ 
cant is likely to lose the dwelling at an 
early date if the loan is not refi¬ 
nanced, or if combined with a loan for 
improvement, rehabilitation, or re¬ 
pairs and not refinanced, the applicant 
will experience a financial hardship in 
repaying the debts. 

(4) The applicant's present creditors 
will not give rates and terms on the 
existing debts that can reasonably be 
expected to be met. 

(5) The debts constitute a lien 
against the property on which a mort¬ 
gage will be taken to secure the loan. 

(6) A sound loan can be made. 

§ 1980.307 Loan limitations and special 
provisions. 

(a) Prohibited loan purposes. A loan 
will not be guaranteed if loan funds 
are to be used to buy furniture or 


other personal property except essen¬ 
tial equipment and materials author¬ 
ized in § 1980.306(f). 

(b) Limitations. A loan for new or 
existing housing may not be made for 
more than 97 percent of the market 
value, selling price (including the cost 
of marketing which includes such 
costs or customary earned charges and 
fees and other costs), or cost of im¬ 
provements or construction, whichever 
is less, up to $25,000 and 95 percent of 
the amount in excess of $25,000. 
Except that a loan may not be made 
for more than 90 percent of the 
market value or selling price, which¬ 
ever is less, for dwellings less than 1 
year old when the lender or lender’s 
representative, Department of Hous¬ 
ing and Urban Development (HUD), 
Veterans Administration (VA), or 
FmHA did not make inspections 
during construction. Inspection re¬ 
ports and FmHA acceptance must be 
included in the applicant's loan file. 
See § 1980.323 for applicant equity re¬ 
quirements. No discount points are to 
be involved in the transaction. 

(c) Type of housing. A dwelling fi¬ 
nanced for a family with an above 
moderate income must meet the fol¬ 
lowing requirements: 

(1) Be adequate but modest in size, 
design, and cost and provide decent, 
safe, and sanitary housing consistent 
with the needs of the applicant and 
the market in the community but 
must not be of elaborate or extrava¬ 
gant design or material. Adequate 
housing ordinarily can be provided 
within less than 1,400 square feet of 
living area. When the applicant has an 
unusually large family, a somewhat 
larger house may be justified to pro¬ 
vide adequate sleeping space. Living 
area does not include space such as a 
patio, carport, garage, porch not 
suited for year-round use, unfinished 
basement, and, if the dwelling does 
not have a basement, space for utili¬ 
ties such as furnace and hot water 
heater; however, such space must be 
kept within reasonable limits and not 
expanded to circumvent the limita¬ 
tions of this paragraph. Dwellings, 
however, may contain features such as 
two complete baths, a family room, 
double garage, fireplace, air condition¬ 
ing, and carpeting if such design fea¬ 
tures or items are customarily includ¬ 
ed in other adequate but modest 
homes in the area by families with 
similar incomes. 

(2) Any dwelling purchased, re¬ 
paired, enlarged, or otherwise im¬ 
proved or rehabilitated with loan 
funds must be structurally adequate 
and in good condition before the loan 
is guaranteed. Existing housing will 
meet the minimum property standards 
for existing housing. (See § 1980.327.) 

(d) Subdivision clearance and ap¬ 
proval—Five units or more. (1) When 


housing units are proposed for a new 
or existing subdivision, the subdivision 
must be approved by FmHA before is¬ 
suance of a conditional commitment 
for guarantee. The subdivision must 
meet the requirements of subpart D of 
part 1804 of this chapter (FmHA in¬ 
struction 424.5). 

(2) The builder, developer, or pack¬ 
ager will submit the following infor¬ 
mation to the lender who will furnish 
a copy of it to FmHA with a request 
for subdivision approval: 

(i) Subdivision plans and specifica¬ 
tions with sufficient detail to show the 
intent, extent, kind, and quality of 
work and materials and the house lo¬ 
cation for each lot. The builder, devel¬ 
oper, or packager will also certify to 
the lender that the subdivision meets 
planning, zoning, development, and all 
other requirements. 

(ii) A realistic estimate of need and 
demand for the number of living units 
of the type proposed, based on the 
availability of existing suitable hous¬ 
ing in the area. 

(iii) Size of tract and advice as to its 
ownership and existing options to pur¬ 
chase; also, a map showing the loca¬ 
tion and other supporting information 
on the neighborhood and existing fa¬ 
cilities and services, such as medical 
and dental services, shopping areas, 
schools, churches, hospitals, recrea¬ 
tion and communication facilities; 
business and industrial enterprises: 
streets or roads; central water, electric, 
gas, and sewerage systems; solid waste 
disposals services; public and private 
transportation; and police and fire 
protection. 

(iv) A preliminary plot plan and 
building plan, if available; advice as to 
type of construction; estimated total 
cost per living unit; utilities to be used 
and whether each is or will be public¬ 
ly, community, or individually owned. 

Administrative 

A. FmHA subdivision approval If the sub¬ 
division is approved in accordance with sub¬ 
part D of part 1804 of this chapter (FmHA 
instruction 424.5), the FmHA county super¬ 
visor will advise the lender by letter that 
FmHA will issue loan note guaranteed) in 
the subdivision if all applicable require¬ 
ments of this regulation are met and if 
guarantee funding authority is available. 

§ 1980.308 Transactions which will not be 
guaranteed. 

The following transactions will not 
be guaranteed by FmHA: 

(a) Lease payments. Lease payments. 

(b) Loans by other Federal agencies. 
Loans made by other Federal agencies. 
This does not preclude the guarantee¬ 
ing of loans made by the Bank for 
Cooperatives or the Federal Land 
Bank. 
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§ 1980.309 Loans on leasehold interests. 

(a) Leasehold interest A loan may be 
guaranteed if made on a leasehold 
owned or being acquired by the appli¬ 
cant on land owned by a State, politi¬ 
cal subdivision, public body, or public 
agency, on Indi^i tribal lands which 
are not available for purchase or on 
land where the lender determines that 
long-term leasing of homesites by non¬ 
public bodies is a well established 
practice and such leaseholds are freely 
marketable in the area, provided the 
lender also determines that: 

(1) The applicant is unable to obtain 
fee title to the property. 

(2) A recorded mortgage constituting 
a valid and enforceable lien on the ap¬ 
plicant’s leasehold will be given as se¬ 
curity. 

(3) The amount of the loan plus 
down payment and any prior liens 
against the property will not exceed 
the value of the security. 

(4) The terms of the lease meet the 
following requirements: 

(i) The lease must contain such pro¬ 
visions as are necessary to enable the 
lessee to achieve the purposes for 
which the loan was made, and the 
lender as holder of a mortgage on the 
lease or leasehold interest to obtain 
adequate security, service the loan, 
and enforce the security instruments 
as necessary to protect the lender’s, 
holder’s, an<J FmHA’s interests. This 
includes, besides the lessor's written 
consent to the mortgage, such matters 
as: 

(A) Reasonable security of tenure. 
The borrower’s interest will not be 
subject to summary forfeiture or can¬ 
cellation. In fact, the lease must con¬ 
tain a provision or an agreement must 
be executed by the lessor and the 
lessee and made a part of the lease in¬ 
dicating that any renewal provided for 
in the lease will be automatic as long 
as the lender has a lien on the proper¬ 
ty, unless otherwise authorized by the 
lender. 

(B) The right to foreclose the mort¬ 
gage and sell without restrictions that 
would adversely affect the salability of 
the security. Any effect on market 
value should be shown in the apprais¬ 
al. 

(C) Right of lender to bid at foreclo¬ 
sure sale or to accept voluntary con¬ 
veyance of the security in lieu of fore¬ 
closure. 

(D) The right of the lender, after ac¬ 
quiring the leasehold through foreclo¬ 
sure or voluntary conveyance in lieu of 
foreclosure, or in event of abandon¬ 
ment by the borrower, to occupy the 
property or sublet it, and to sell for 
cash or credit. 

(E) The right of the borrower, in the 
event of default or inability to contin¬ 
ue with the lease and the loan, to 
transfer the leasehold, subject to the 
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mortgage, to an eligible transferee 
with assumption of the debt. 

(F) Advance notice to lender of les¬ 
sor's intention to cancel or terminate 
the lease. Such advance notice will be 
long enough to permit lender to ascer¬ 
tain the amount of delinquencies, the 
total amount of the lessor’s and any 
other prior interest, the market value 
of the leasehold interest, and if litiga¬ 
tion is involved, to refer the case for 
legal advice and to permit appropriate 
legal action. 

(G) Express provisions concerning 
the question of liability of lender for 
unpaid rentals or other charges ac¬ 
crued at the time it acquires posses¬ 
sion of the property or title to the 
leasehold, and those which become 
due during lender’s occupancy or own¬ 
ership pending further servicing or liq¬ 
uidation. 

(H) Any necessary provisions to 
assure fair compensation to the lessee 
for any part of the premises taken by 
condemnation. 

(ii) The lease must have an unex¬ 
pired term, from the date of loan ap¬ 
proval, of at least 50 years (a lease for 
25 years with an option to the lessee 
to renew for an additional 25 years 
would b considered a 50-year lease), 
except when: 

(A) A lease is granted for the pur¬ 
pose of permitting a family to obtain a 
housing loan and the time required to 
process and approve the loan results in 
the unexpired term of the lease being 
not less than 49 years; or 

(B) A lease is in existence at least 1 
year prior to the date of loan approv¬ 
al. A housing loan may be guaranteed 
provided the unexpired term of the 
lease is at least 50 percent longer than 
the repayment period of the loan. In 
no case will the unexpired term of the 
lease be less than 15 years. 

(ill) The rental charged for the lease 
should not exceed the rate being paid 
for similar leases. 

(iv) Lease forms used by the Farm¬ 
ers Home Administration and the Vet¬ 
erans Administration in the area, the 
Bureau of Indian Affairs (BIA) lease 
form No. 5-184, “Lease.” and other 
lease forms used by the FmHA for 
housing loans on farm leaseholds may 
be used by the lender as guides in de¬ 
veloping a lease. The lease may in¬ 
clude a provision permitting the lessor 
the option of paying the housing debt 
in full in case the borrower defaults. 

(b) Lender certification. The lender 
must certify to FmHA that the re¬ 
quirements of this section are met. 

§§ 1980.310-1980.313 [Reserved] 

§ 1980.314 Interest rate. 

The loan shall bear interest at a rate 
agreed upon by the borrower and 
lender and must be not more than 
that being charged by lenders for simi¬ 


36955 

lar loans in the area without a guaran¬ 
tee. The interest rate will be shown in 
the conditional commitment for guar¬ 
antee and in the guaranteed loan 
promissory note. The interest rate will 
remain constant during the existence 
of the FmHA guarantee, except as 
provided for in §§ 1980.343 and 
1980.344 in transfer and assumption 
cases in which the interest rate to the 
transferee is changed. 

§ 1980.315 Terms of loan repayment. 

(a) Note. Principal and interest on 
the loan will be due and payable in 
equal successive installments as pro¬ 
vided in the promissory note. Ordinar¬ 
ily, monthly payments will be made, 
however, when the borrower receives a 
majority of his income on a seasonal 
basis such as from the sale of farm 
crops, the lender may structure pay¬ 
ments annually, semiannually, or 
quarterly. 

(b) Maximum term. The maximum 
term allowable for final maturity of an 
FmHA guaranteed loan shall be 
thirty-three (33) years from the date 
of the note of such shorter period as 
may be necessary to assure that the 
loan will be adequately secured. If a 
leasehold is involved, see § 1980.309. 

§ 1980.316 [Reserved] 

§ 1980.317 Clearinghouse considerations. 

When the preapplication or applica¬ 
tion involves a loan or loans in a subdi¬ 
vision of 10 or more new dwelling units 
in which the HUD, VA. or FmHA has 
not previously made, insured, or guar¬ 
anteed a housing loan, the lender will 
see that the requirements of part 1901, 
subpart H. of this chapter are com¬ 
plied with (FmHa Instruction 1901-H). 

§1980.318 [Reserved] 

§ 1890.319 Flood or mudslide hazard area 
precautions. 

The lender is responsible for deter¬ 
mining if the housing is located in a 
special flood or mudslide hazard area. 
Refer to § 1980.42 and subpart B of 
part 1806 of this chapter (FmHA In¬ 
struction 426.2). 

§ 1980.320 Equal opportunity and nondis¬ 
crimination requirements in use, occu¬ 
pancy, rental, or sale of housing. 

(a) Compliance. The lender and bor¬ 
rower are prohibited from discriminat¬ 
ing or segregating on account of race, 
color, religion, sex, marital status, or 
national origin in connection with the 
use, occupancy, rental, or sale of hous¬ 
ing. The lender and borrower are re¬ 
sponsible for seeing that no agent, 
lessee, or operator so discriminates or 
segregates. These requirements should 
be discussed with the applicant or 
packager, builder or developer, and 
other parties involved as early in the 
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negotiations as possible. For specific 
statement of some of those responsibi- 
lites, see the following: 

(1) Executive Order No. 11063. It is 
dated November 20. 1962 (27 FR 
11527. 3 CFR 652 (1959-63 Compila¬ 
tion), 42 U.S.C.A. 1982 note), and pro¬ 
hibits such discrimination or segrega¬ 
tion when Federal financial assistance 
is involved in the provision, rehabilita¬ 
tion, or operation of housing and re¬ 
lated facilities. 

(2) Fair Housing Act This is Title 
VIII of the Civil Rights Act of 1968 
(Pub. L. 90-294, 42 U.S.C. 3601 et seq.). 
It prohibits discrimination in the sale 
or rental of dwellings provided in 
whole or in part with loans guaranteed 
by the Federal Government; and pro¬ 
vides for filing and handling com¬ 
plaints and investigations regarding, 
and enforcement of remedies for viola¬ 
tions of, fair housing requirements. 

(b) Reporting. If there is indication 
of noncompliance with these require¬ 
ments, such facts will be reported by 
the borrower, lender or county super¬ 
visor in writing to the State director 
for remedial action. Should the State 
director need assistance in handling 
any complaints of noncompliance, he 
will request assistance from the Na¬ 
tional Office. Compliance and com¬ 
plaints will be handled in accordance 
with subpart E, part 1901 of this chap¬ 
ter. 

§§ 1980.321-1980.322 [Reserved) 

§ 1980.323 Applicant equity requirements. 

For new or existing housing, the ap¬ 
plicant must contribute a down pay¬ 
ment, in cash or equity in owned land 
and/or real estate improvements 
thereon, of 3 percent of the amount 
needed to buy, build, or improve the 
dwelling up to $25,000, and 5 percent 
of the amount in excess of $25,000. 
Except that a down payment of 10 
percent is required for dwellings less 
than one year old if approved con¬ 
struction inspections have not been 
made. (See § 1980.307 (b) for construc¬ 
tion inspection requirements). If the 
down payment is in land or real estate 
improvements, an appraisal by the 
lender's appraiser must be made to de¬ 
termine the market value. The down 
payment must be from the applicant’s 
own resources and may not be from 
such sources as a cash rebate, loan, re¬ 
duced selling price, or agreement be¬ 
tween the applicant and seller, build¬ 
er, or any other party in the loan. 

§ 1980.324 Collateral. 

(a) General. The entire loan must be 
secured by a first lien, or a second lien 
in case of a repair loan, on the housing 
and the lender will maintain this lien 
priority. A guaranteed subsequent 
loan to a previously guaranteed loan 
must be secured by not less than a 


second lien. See § 1980.325 regarding 
provisions of security instruments. 
Also, see § 1980.309 regarding liens on 
leaseholds. The lender is responsible 
for seeing that proper and adequate 
security is obtained and maintained in 
existence and of record to protect the 
interests of the lender, holder, and 
FmHA. 

(b) Third party liens, suits pending, 
etc. Among other things in obtaining 
the required security, it is necessary to 
ascertain that there are no claims or 
liens of laborers, materialmen, con¬ 
tractors, subcontractors, suppliers of 
machinery and equipment, or other 
parties against the security property 
or the borrower, and that there are no 
suits pending or anticipated that 
would affect the security property or 
the borrower. 

(c) All collateral must secure entire 
loan. All collateral of any nature must 
secure the entire loan unless that is le¬ 
gally impossible as in some Texas 
homestead cases. The lender cannot 
take separate collateral to secure only 
that portion of the loan or loss not 
covered by the guarantee. This also in¬ 
cludes but is not limited to mortgage 
insurance, which, if obtained, must 
protect the entire loan. 

§ 1980.325 Promissory notes, security in¬ 
struments, and financing statements. 

(a) Promissory notes , mortgages , and 
security agreements. The lender may 
use its forms of promissory notes, real 
estate mortgages (including deeds of 
trust and similar Instruments), and se¬ 
curity agreements (including chattel 
mortgages in Louisiana and Puerto 
Rico). The lender is responsible for de¬ 
termining that the security instru¬ 
ments are adequate. The security in¬ 
struments must: 

(1) Contain a provision making it a 
default if the borrower does not con¬ 
tinue to occupy the housing as a pri¬ 
mary residence. 

(2) Not contain any provisions that 
are in conflict or are inconsistent with 
the provisions of this Part. 

§1980.326 Appraisal of property serving 
as collateral. 

(a) Qualified appraiser. The lender 
is responsible for seeing that the prop¬ 
erty that will serve as collateral for 
loans is appraised by a qualified ap¬ 
praiser. The appraiser will give his/ 
her opinion regarding the market 
value of the collateral. 

(b) Lender responsible. The lender 
will be responsible for determining 
that appraisers have the necessary 
qualifications and experience to make 
the appraisals. If the lender has any 
questions in this regard, it should con¬ 
sult with FmHA before having an ap¬ 
praisal made. 

(c) Appraisal report The appraisal 
report (which the lender is required to 


submit to FmHA as an enclosure with 
the application) will cover any proper¬ 
ty that is to serve as security. 

Administrative 

A. FmHA review of appraisals. Appraisal 
reports are part of the material to be re¬ 
viewed by FmHA in determining whether to 
issue a conditional commitment to guar an 
tee the loan or a loan note guarantee. The 
review of each appraisal will be made by the 
FmHA County Supervisor or other FmHA 
personnel designated by the county supervl 
sor. The review will consist of checking the 
contents and determining the accuracy of 
the appraisal report. 

§ 1980.327 Acquisition, construction, and 
development. 

(a) Acquisition of property. The 
lender is responsible for seeing that 
any property to be acquired with loan 
funds is acquired as planned and that 
the required security is obtained. The 
lender is also responsible when financ¬ 
ing an existing dwelling for seeing 
that a termite inspection is obtained if 
normally required in the area, and the 
requirements of paragraphs (b) (2), 
(4), (6), and (11) of this section are 
met. 

(b) Construction or development 
The lender and borrower are responsi¬ 
ble for seeing that the loan purposes 
are accomplished with the loan funds. 
This includes, but is not limited to 
seeing that: 

(1) Part 1804 of this chapter is used 
as a guide for planning and perform¬ 
ing development work (FmHA instruc¬ 
tion 424.5). 

(2) Applicable laws, ordinances, 
codes, and regulations, including the 
minimum property standards (MPS) 
for one and two family dwellings No. 
4900.1, issued by HUD are complied 
with. Copies of the MPS may be ob¬ 
tained from the Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, D.C. 20402. 

(3) Drawings, specifications, and esti¬ 
mates are adequate. 

(4) Adequate water, electric, heating, 
waste disposal, and any other neces¬ 
sary utilities and facilities are ob¬ 
tained. 

(5) Construction or development 
contracts contain adequate provisions 
for the undertaking and are properly 
awarded and executed, and contrac¬ 
tors are bonded when the lender con¬ 
siders bonding necessary. 

(6) Equal opportunity and nondis¬ 
crimination requirements are met. See 
§ 1980.41. 

(7) Construction or development is 
performed expeditiously and properly, 
including inspection of sites and con¬ 
struction or development in various 
stages of completion to determine that 
the work and material conform with 
the drawings and specifications and 
any other requirements. 
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(8) Periodic or partial payments for 
construction or development are limit¬ 
ed to a reasonable percentage of the 
actual value of the work and material 
in place. 

(9) Final payment is made only after 
final inspection has been made and 
the construction or development has 
been found proper in all respects. 

(10) A builder’s warranty is issued 
when new construction, repair, or re¬ 
habilitation is involved, which war¬ 
rants the dwelling materials and work¬ 
manship for a least one year from the 
date of completion and acceptance of 
the work. 

(11) No claims or liens of laborers, 
materialmen, contractors, subcontrac¬ 
tors, or other parties exist against the 
borrower or the security property. 

§ 1980.328 Overruns in development costs. 

When it is determined that there 
will be an overrun, either at bid open¬ 
ing or after construction has begun, 
the lender and borrower, with the 
advice of FmHA, will determine how 
the overrun costs will be met. 

(a) Minor changes. Minor changes in 
the project which do not affect the ap¬ 
proved loan purposes, increase the 
cost, or adversely affect the objectives 
or soundness of the loan may be ap¬ 
proved by the borrower and lender. If 
any line item as reflected in the use of 
proceeds is changed 10 percent or less 
and the total loan remains the same, 
the lender may approve the change. 

(b) Major changes. If major changes 
are necessary, which cannot be han¬ 
dled as provided in paragraph (a) of 
this section, the lender and borrower, 
with the advice of FmHA, will deter¬ 
mine how the change or overrun costs 
will be met. FmHA will determine and 
inform the lender in writing whether 
the loan can still be guaranteed. The- 
county supervisor may approve cost 
overruns and line item changes on all 
loans. In any event, the loan will never 
exceed the limits specified in 
§ 1980.307. 

§ 1980.329 Inspections of construction and 
compliance reviews. 

(a) Qualifed inspectors. Inspections 
will be made during construction by a 
qualifed construction inspector ap¬ 
proved by the lender. The lender will 
notify FmHA when construction 
begins so that it can also make inspec¬ 
tions at various stages of construction, 
repair, or development if it desires to 
do so. The lender will also notify 
FmHA when the construction is com¬ 
pleted as FmHA will also always make 
a final inspection for the protection of 
its financial interest. Any inspections 
made by FmHA are made only to de¬ 
termine the adequacy of the security 
for the loan guarantee and will not es¬ 
tablish a duty on FmHA either to 
notify the borrower or lender if the 


construction is not adequate or to see 
that any defective work is corrected. 
In connection with inspections of con¬ 
struction, equal opportunity and non¬ 
discrimination compliance reviews will 
be made as required by § 1980.41 (b) 
( 6 ). 

(b) Inspections required by lender. 
The lender will see that the following 
three inspections (and any additional 
inspections it deems necessary or ad¬ 
visable) are made: 

(1) When footings and foundation 
are ready to be placed. 

(2) When shell is closed in but 
plumbing, electrical, and mechanical 
work are still exposed. 

(3) When construction is completed. 

Administrative 

A. FmHA inspections. If more than $2,500 
of guaranteed loan funds are used to con¬ 
struct or repair buildings, provide land de¬ 
velopment work, acquire real or personal 
property, or for similar purposes, the 
County Supervisor or other qualified FmHA 
personnel will make such inspections as the 
County Supervisor deems necessary in the 
particular case to ascertain the existence 
and condition of such property. Regardless 
of the number of inspections, one inspection 
will always be made when construction is 
completed. Such inspections will be reflect¬ 
ed on Form FmHA 424-12, “Inspection 
Report.” If the final Inspection reveals that 
construction does not meet approved plans 
and specifications, the loan will not be guar¬ 
anteed. 

§ 1980.330 Borrower eligibility require¬ 
ments for a loan. 

The lender must determine that the 
applicant meets all the following re¬ 
quirements: 

(a) Citizenship. Is a natural person 
(individual) who is a citizen of the 
United States, the Commonwealth of 
Puerto Rico, the Virgin Islands, the 
territories and possessions of the 
United States, or the Trust Territory 
of the Pacific Islands or resides there 
after being legally admitted for per¬ 
manent residence or on indefinite 
parole. 

(b) Legal capacity. Possesses legal 
capacity to incur the obligations of the 
loan. 

(c) Ability and experience. Possesses 
ability and experience necessary to 
carry out the undertakings and obliga¬ 
tions required of the applicant in con¬ 
nection with the loan. 

(d) Lack of housing. Does not own 
adequate, decent, safe, and sanitary 
housing for the applicant’s use. If the 
loan is to include funds for a site on 
which to build, the applicant must be 
without an adequate site for the pro¬ 
posed dwelling. 

(e) Owner occupant Is or will 
become the owner occupant of the 
housing with respect to which the 
loan is made. 

(f) Income. Has adequate and depen¬ 
dably available income to meet the 


living expenses, obligations, necessary 
capital replacements, and repayment 
of debts including the proposed loan. 

(g) Other credit Does not have suffi¬ 
cient resources to provide the housing 
on the applicant’s own account, and 
cannot obtain credit for that purpose 
from other sources on terms and con¬ 
ditions the applicant can reasonably 
be expected to meet without an FmHA 
guarantee. 

(h) Income level Has an above-mod¬ 
erate income. 

(1) Above-moderate income. An 
above-moderate income is an adjusted 
annual income of more than the maxi¬ 
mum moderate income limit estab¬ 
lished for the State as shown in exhib¬ 
it D to part 1822, subpart A (FmHA in¬ 
struction 444.1, exhibit D), but not 
more than $20,000. except for Hawaii, 
Guam, and Alaska in which the maxi¬ 
mum is $24,000, $24,000, and $30,000 
respectively. 

(2) Annual income. This consists of 
planned income to be received by the 
applicant, spouse, and all other adults 
who live, or propose to live, in the 
dwelling during the next 12 months, 
or. in the case of a farmer, the period 
which most accurately reflects the 
annual cycle of his operation. 

(i) Income included. All net farm 
and nonfarm business income and 
gross income from wages, salaries, 
commissions, pensions, social security, 
welfare, GI bill, fellowships, scholar¬ 
ships. assistantships. unemployment 
compensation, alimony, and all other 
sources, except as indicated in para¬ 
graph (h)(2)(ii) of this section, must 
be counted. 

(A) Welfare, social security, child 
support payments, and other pay¬ 
ments made on behalf of minors will 
be included. 

(B) All expected overtime and bonus 
income will be counted. 

(C) Projected farm and nonfarm 
business losses will be considered as 
"0” in determining annual income. 

(ii) Exempted income. The following 
income will not be counted: 

(A) Earnings from employment or 
income from GI bill, fellowships, 
scholarships, or assistantships for 
schooling received by a full time stu¬ 
dent who is not the applicant or 
spouse of the applicant. 

(B) Proceeds from the sale of equip¬ 
ment, mineral rights, or real estate 
sold under short term contract (usual¬ 
ly 3 years or less). 

(C) Cash value of food stamps, real 
estate tax exemptions, or similar types 
of assistance. 

(D) Payments received for the care 
of foster children. 

(E) The income of an applicant’s 
spouse not living in the dwelling when: 

(f) Legal papers have been filed with 
the appropriate court to commence di¬ 
vorce of legal separation proceedings. 
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(ii ) Papers have not been filed to 
commence divorce or legal separation 
proceedings provided the spouse has 
been living apart from the family for 
at least 6 months. 

(iii) Deductions from income. In de¬ 
termining the applicant's annual 
income the following deductions can 
be allowed: 

(A) A deduction may be made in the 
same manner as outlined in Internal 
Revenue Service (IRS) regulations for 
the exhaustion, wear and tear, and ob¬ 
solescence of depreciable property 
used in the applicant's trade, business, 
or farming operation. The applicant 
must provide an itemized schedule 
showing the depreciation claimed, and 
this schedule should be consistent 
with the amount of depreciation actu¬ 
ally claimed for these items for Feder¬ 
al income tax purposes. 

(B) A deduction may be made in the 
same manner as outlined in IRS regu¬ 
lations for necessary business ex¬ 
penses actually paid by the employee 
in excess of the amount reimbursed by 
the employer. The deduction must be 
reasonable and, in the judgment of 
the approving officials, should be de¬ 
ducted from an employee's income to 
reflect annual income on an equal 
basis with other employed persons. 
Deductions are not permitted for the 
following: 

( 1 ) Transportation to and from 
work. 

(2) Cost of meals incurred on 1 day 
business trips. 

( 3 ) Educational expenses except 
those incurred to meet the minimum 
requirements of the employee's pres¬ 
ent position. 

( 4 ) Fines and penalties for violation 
of laws. 

(C) Income deductions for child care, 
disabled dependent care, or care of an 
incapacitated husband or wife, may be 
made for expenditures actually paid 
to enable the husband or wife to be 
gainfully employed. The reason for 
any deduction must be recorded in 
detail in the applicant’s loan docu¬ 
ment. Such a deduction is authorized 
only if all the following conditions are 
met: 

(1) For dependent children under 
the age of 15 cared for outside the 
home, the maximum monthly deduc¬ 
tion will not exceed $200 for one child, 
$300 for two children, or $400 for 
three or more children. 

( 2 ) Expenses for child care services 
performed in the home are not limited 
to the above but are subject to the 
$400 maximum deduction each month. 

(3) A deduction not to exceed $400 
each month, for incapacitated hus¬ 
band or wife care, or care of disabled 
dependents age 15 or over who are in¬ 
capable of self-care is authorized only 
when service is performed in the 
home. 


(4) In no case will the aggregate of 
all deductions for child care, disabled 
dependent care, or incapacitated hus¬ 
band or wife care exceed $400 per 
month. 

(5) Payments for these services must 
have been to other than close relatives 
or dependent members of the appli¬ 
cant’s household. Close relatives in¬ 
clude: Son or daughter and their des- 
cendents, stepson or stepdaughter, 
brother or sister, stepbrother or step¬ 
sister, father or mother and their an¬ 
cestors, stepfather or stepmother, 
nephew T or niece, uncle or aunt, son-in- 
law or daughter-in-law, father-in-law 
or mother-in-law, and brother-in-law 
or sister-in-law. 

(3) Adjusted annual income. This is 
annual income as defined in para¬ 
graph (h)(2) of this section, less 5 per¬ 
cent thereof and less an additional 
$300 for each minor person, excluding 
the husband and wife, who is a 
member of the immediate family and 
lives in the home. The immediate 
family includes those persons related 
to the applicant by blood, marriage, or 
operation of law, such as adoption or 
legal guardianship. 

§ 1980.331 Filing and processing applica¬ 
tions. 

(a) Applicant's contact Applicants 
desiring loan assistance as provided in 
this Subpart must file loan applica¬ 
tions with an eligible lender. 

(b) Loan priorities. Applications and 
preapplications for loan guarantees re¬ 
ceived by FmHA from eligible lenders 
wil be considered in the order received. 

(c) Veteran preference. Applications 
received from veterans and from 
spouses and children of deceased ser¬ 
vicemen who died in service during 
one of the periods described in this 
paragraph will be given preference by 
FmHA. A veteran is a person who has 
been discharged or released from the 
active forces of the U.S. Army, Navy, 
Air Force, Marine Corps, or Coast 
Guard under conditions other than 
dishonorable and who served on active 
duty in such forces: (1) During the 
period April 6, 1917, through March 
31, 1921; (2) during the period of De¬ 
cember 7, 1941, through December 31, 
1946; (3) during the period of June 27, 
1950, through January 31, 1955, or (4) 
for a period of more than 180 days, 
any part of which occurred after Janu¬ 
ary 31, 1955, but not before May 7, 
1975. Discharges under conditions 
other than dishonorable include 
“clemency discharges.'' 

(d) Filing preapplications and appli¬ 
cations. Lenders may file preapplica¬ 
tions as described in paragraph (e) of 
this section if they desire an expres¬ 
sion of FmHA interest before assem¬ 
bling the complete application and re¬ 
quest for loan note guarantee or they 
may present the complete application, 


in one package, including the material 
required in paragraphs (e) and (g) of 
this section. 

(e) Preapplications. Lenders may file 
preapplications with the county office. 
They shall include: 

(1) An application form or letter 
which shall include the following: 

(1) Name, address, telephone 
number, statement of current annual 
income and expenses, net worth, age, 
citizenship (if not a citizen of a State, 
evidence of being legally admitted for 
permanent residence or indefinite 
parole), and veteran status of each ap¬ 
plicant. The sex and race of the 
applicant(s) will also be submitted to 
the county office when provided by 
the applicant(s). 

(ii) Amount of loan request. 

(iii) Name of the proposed lender, its 
address, contact person, and telephone 
number. 

(iv) Brief description of the housing 
to be financed. 

(v) Amount of applicant’s equity. 

(vi) Anticipated loan maturity. 

(2) Comments of substate and State 
A-95 agencies when the preapplication 
involves a loan or loans for construc¬ 
tion in a subdivision of 10 or m ore new 
dwelling units in which HUD, VA. or 
FmHA has not previously made, in¬ 
sured, or guaranteed a housing loan. 

(3) Statement from the applicant 
certifying that the applicant does not 
own adequate, decent, safe, and sani¬ 
tary housing for the use of the appli¬ 
cant's family and the applicant is 
unable to obtain the required credit 
without guarantee at reasonable rates 
and terms in the community in or near 
the applicant’s location(s) from pri¬ 
vate or cooperative lending sources 
who normally make loans for similar 
purposes and periods of time. 

(4) Statement from lender that it 
will not make the loan without a guar¬ 
antee and that applicant has received, 
in writing, a warning that the appli¬ 
cant is subject to criminal action if the 
applicant knowingly and willfully 
gives false information to obtain a fed¬ 
erally guaranteed loan. 

(f) Preliminary determination by 
FmHA. If preapplication information 
indicates the housing will not meet 
FmHA’s minimum standards, the ap¬ 
plicant is not eligible, or that guaran 
tee authority is not available. FmHA 
will so inform the lender. The lender 
will notify the applicant in writing of 
all reasons for the decision reached. If 
the applicant may be eligible, the 
housing may meet FmHA standards, 
and loan guarantee authority may be 
available, FmHA might inform the 
lender in writing that it may submit a 
complete application. 

(g) Applications will consist of: (1) 
Application for loan on a form ap¬ 
proved by the lender, which includes 
at a minimum the information re- 
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quested in paragraph (e) of this sec¬ 
tion, (if a preapplication was submit¬ 
ted, it will be sufficient to verify that 
the information in the preapplication 
is still valid or provide revisions to the 
preapplication information). 

(2) Architectural or engineering 
plans for dwelling and site if repair or 
new construction is planned. 

(3) Cost estimates and forecasts of 
contingency funds to cover inflation or 
project changes. 

(4) Appraisal reports. 

(5) Credit report obtained by the 
lender. 

(6) Form FmHA 400-1, “Equal Op¬ 
portunity Agreement," if construction 
costing more than $10,000 is planned. 

(7) Copies of building permits, if ap¬ 
plicable, and any necessary certifica¬ 
tions and recommendations of appro¬ 
priate regulatory or other agencies 
having jurisdiction including any pol¬ 
lution control agency. (See also 
§ 1980.44.) 

(8) A statement to justify the site se¬ 
lection and location, including its suit¬ 
ability for the type of dwelling pro¬ 
posed and its convenience to services 
and facilities. 

(9) Proposed loan documents be¬ 
tween the borrower and lender (See 
paragraph VIII of form FmHA 449-35, 
"Lender’s Agreement".) 

(10) Evidence of compliance with the 
Privacy Act of 1974: 

(i) Form FmHA 410-9, “Statement 
Required by the Frivacy Act." The 
lender will furnish all applicants two 
copies of form FmHA 410-9 at the 
time an application is filed. The appli¬ 
cant will sign both copies, retaining 
one and providing ope to the lender 
which becomes a part of the loan file. 

(11) Form FmHA 410-10, “Privacy 
Act Statement to References." If the 
lender or FmHA desires to obtain in¬ 
formation concerning the applicant 
form any source, two copies of form 
FmHA 410-10 will be provided to the 
source. The source will sign both 
copies, retain one, and return the 
other copy, which becomes a part of 
the loan file. 

(11) Any additional information re¬ 
quired by FmHA. 

(h) Use of forms. Lenders should use 
their forms, real estate mortgages, se¬ 
curity instruments, and other agree¬ 
ments, provided such forms do not 
contain any provisions that are in con¬ 
flict or are inconsistent with provi¬ 
sions of this Part. 

Administrative 

The county supervisor will determine if 
the material and information submitted are 
complete and fill out a form FmHA 444-2. 
“Single Family Housing Fund Analysis,” for 
the county office file only. 


§ 1980.332 FmHA evaluation of applica¬ 
tions. 

FmHA will evaluate the application 
and make a determination as to 
whether the borrower is eligible, the 
proposed loan is for an eligible pur¬ 
pose, there is reasonable assurance of 
repayment ability, sufficient collater¬ 
al, and sufficient equity. If FmHA de¬ 
termines it is unable to guarantee the 
loan, the lender will be informed in 
writing by use of form FmHA 449-13, 
“Denial Letter." Such notification will 
include the reasons for denial of the 
guarantee. If FmHA is able to guaran¬ 
tee the loan, the County Supervisor 
will proceed in accordance with Ad¬ 
ministrative paragraph A of this sec¬ 
tion. 

Administrative 

A. When FmHA determines it is able to 
guarantee the requested loan, the county 
supervisor will prepare form FmHA 440-1,. 
"Request for Obligation of Funds,” in ac¬ 
cordance with the forms manual insert 
(FM1). The county supervisor, except for 
the last 45 days in the fiscal year (FY), will 
then contact the State Office by phone and 
request verbal authorization to immediately 
issue to the lender form FmHA 449-4, "Con¬ 
ditional Commitment for Guarantee.” If the 
requested authorization is given, the county 
supervisor will complete form FmHA 449- 
14, listing all requirements for such guaran¬ 
tee, sign the form, and forward the original 
and one copy to the lender. The county su¬ 
pervisor will record the actual date of lender 
notification (date form FmHA 449-14 is sent 
to the lender) on the remaining copy of 
form FmHA 440-1 and make such copy a 
permanent part of the county office loan 
file. The finance office, upon receipt of 
form FmHA 440-1, will obligate funds and 
forward the original and one copy of form 
FmHA 440-57, "Acknowledgement of Obli¬ 
gated Funds/Check Request,” to the county 
office. During the last 45 days of each fiscal 
year and in all other cases when the State 
office declines phone authorization, the 
county supervisor will not issue form FmHA 
449-14 until form FmHA 440-57 is received 
from the finance office Indicating that 
funds have been obligated for the requested 
loan. Under no circumstances will the 
county office issue form FmHA 449-34, 
"Loan Note Guarantee” before form FmHA 
440-57 Is received from the finance office. 

B. Each State office is authorized to give 
phone confirmation that funding is availa¬ 
ble to cover the loan requested and autho¬ 
rize the county supervisor to Immediately 
issue form FmHA 449-14 unless such confir¬ 
mation would result in the State exceeding 
80 percent of its funding authority for the 
current period, or the request for verbal au¬ 
thorization is received during the last forty 
five (45) days of the fiscal year, 

§ 1980.333 Review of requirements. 

(a) Accepting conditions . Immediate¬ 
ly after reviewing the conditions and 
requirements in form FmHA 449-14, 
and the options listed on the back of 
the form, the lender should complete 
and sign the “Acceptance or Rejection 
of Conditions," and return a copy to 
the county supervisor. If conditions 


cannot be met. the lender and borrow¬ 
er may propose alternate conditions to 
FmHA. These alternatives will be con¬ 
sidered and the lender will be advised 
of FmHA's decision. If altered condi¬ 
tions are acceptable, form FmHA 449- 
14 will be revised. 

(b) Canceling commitment If the 
lender indicates in the “Acceptance or 
Rejection of Conditions" that it de¬ 
sires to obtain a loan note guarantee 
and subsequently decides at any time 
after receiving a conditional commit¬ 
ment that it no longer wants a loan 
note guarantee, the lender should im¬ 
mediately advise the county supervi¬ 
sor. 

Administrative 

A. The county supervisor will negotiate 
with the lender any changes, consistent 
with this regulation, to the initially issued 
proposed form FmHA 449-14. 

§ 1980.334 Conditions precedent to issu¬ 
ance of the loan note guarantee. 

(a) Borrower copies. The lender will 
see that the borrower is provided the 
original or copy, as appropriate, of: 

(1) Drawings and specifications. 

(2) Plot plan. 

(3) Disclosure statements. 

(4) Builder's warranty. 

(5) Deed and mortgage or security 
instruments. 

(b) Lender file. The lender will main¬ 
tain a file for each guaranteed RH 
loan containing originals or copies, as 
appropriate, of all documents pertain¬ 
ing to that loan. 

Administrative 

A. The county supervisor: 1. Reviews all 
items required in accordance with FmHA in¬ 
struction 1980-A. 

2. Reviews materials to see that all condi¬ 
tions imposed by Form FmHA 449-14 have 
been complied with. 

3. Makes an onsite inspection of the prop¬ 
erty if the county supervisor has not al¬ 
ready done so. Such inspection will be re¬ 
flected on form FmHA 424-12. 

B. The District Director will conduct a 
post-closing audit for 10 percent of cases 
before returning the application, including 
attachments, to the lender to assure that aU 
requirements of the application. Condition¬ 
al Commitment for Guarantee, and loan 
documents have been met and will docu¬ 
ment this review in the loan files examined. 

§ 1980.335 Issuance of lender's agreement, 
loan note guarantee, and assignment 
guarantee agreement. 

Administrative (With Reference to 
§1980.61) 

A. See § 1980.61(a). The original form 
FmHA 449-35, will be kept in the county 
office. Paragraphs X C 10 and XII A 4 of 
form FmHA 449-35 wtll.be crossed out for 
housing loans. Paragraphs X C 5 and 11 will 
be completed by adding -0- in the blank for 
housing loans. 

B. See § 1980.61(b)(1). Copy(s) of all issued 
loan notes guaranteed) will be kept in the 
county office. 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 





36960 


PROPOSED RULES 


C. See § 1980.61(b)(3). For reporting pur¬ 
poses when multinotes are Issued, the loan 
to the borrower will be counted as one loan 
regardless of the number of notes Issued. 

D. See § 1980.6HBX4). The State director 
will notify the finance office of the transac¬ 
tion. 

E. See § 1980.61(d). County supervisor 
signs all forms FmHA 449-13. 

F. See § 1980.61(J). The County supervisor 
will: 1. Review form FmHA 449-19, “Guar¬ 
antee Fee Report,” for completeness. 

2. Forward the guarantee fee and original 
form FmHA 449-19 to finance office. 

3. Retain in the county office loan file the 
original of form FmHA 449-35 and copies of 
form FmHA 449-19, form FmHA 449-34, 
“Loan Note Guarantee,” and form FmHA 
449-36, “Assignment Guarantee Agree¬ 
ment.” 

§ 1980.336 [Reserved] 

§ 1980.337 Loan servicing. 

The Lender is responsible for loan 
servicing. See paragraph X of form 
FmHA 449-35. Loan servicing is a pre¬ 
ventive rather than a curative action. 
Prompt follow up by the lender on de¬ 
linquent payments and early recogni¬ 
tion and solution of problems are keys 
to resolving many delinquent loan 
cases. 

Administrative 

A. The county supervisor is authorized to 
approve any servicing action consistent with 
part 1872, subpart A of this chapter (FmHA 
instruction 465.1) 

B. The State director may consult with 
the national office on any servicing problem 
and if it cannot be handled at the State 
level, the file wiU be forwarded to the na¬ 
tional office with proposed recommenda¬ 
tions. 

C. County supervisor 1. Assists in loan 
monitoring. 

2. When the county supervisor has been 
notified by the lender of borrower's failure 
to fulfill any conditions of the loan docu¬ 
ments, the county supervisor will forward 
the notification, the financial reports, and 
any recommendations through the district 
director to the State director indicating the 
date reports were received in the county 
office and requesting advice for future loan 
servicing. 

3. Is responsible for establishing an office 
management system for guaranteed loans in 
accordance with FmHA Instruction 405.1. 

D. District Director: 1. Will assure that 
the county supervisor obtains from the 
leader the necessary reports and that the 
county supervisor transmits them to the 
State director or finance office. 

2. Will provide guidance and assistance to 
the county supervisor if a loan develops into 
a problem case. 

§ 1980.338 Defaults by borrower. 

Refer to paragraph XI of form 
FmHA 449-35. In case of default, the 
lender will arrange a meeting with the 
borrower to resolve the problem. A 
memorandum of the meeting, individ¬ 
uals who attended, a summary of the 
problem, and proposed solutions will 
be forwarded to the county supervisor 
to be retained in the loan file. 


Administrative 

A. If the county supervisor receives a 
notice of default on a loan, the county su¬ 
pervisor will notify the State director in 
writing of the details. The county supervi¬ 
sor will notify the lender of decisions 
reached by FmHA. 

B. Purchase of guaranteed portions by 
FmHA: See lender’s agreement and assign¬ 
ment guarantee agreement. 

1. The county supervisor monitoring the 
loan will normally coordinate and process 
requests for FmHA to purchase when the 
holder(s) are located in close proximity to 
the local lender. If holders are located out¬ 
side the area, the State director of the State 
where the loan was made may handle the 
transaction and notify the county supervi¬ 
sor and district director. 

2. The county supervisor will review the 
material submitted, verify the amounts due 
the holder(s), and transmit the request by 
memorandum to the State director with 
copies to the district director. Copies of evi¬ 
dence of ownership will be included. Any 
original evidence of ownership will be re¬ 
tained in the county office. A proposed pay¬ 
ment date will be established to calculate 
the interest due the holders). 

3. The State director will verify the 
amounts payable to the holder(s) and assure 
that all necessary material has been ob¬ 
tained. The State director will request a 
check to pay the holder(s) on the appropri¬ 
ate data entry form. 

4. If FmHA owns any guaranteed portion 
of the loan. It will be considered in any 
future report of loss calculations. A record 
of any purchase by FmHA will be main¬ 
tained in the loan file. 

§ 1980.339 Liquidation. 

Refer to paragraph XII of form 
FmHA 449-35. If either the lender or 
FmHA concludes that liquidation of a 
guaranteed loan account is necessary 
because of one or more defaults or 
third-party actions that the borrower 
cannot or will not cure or eliminate 
within a reasonable period of time, it 
will notify the other party and the 
matter will be handled in accordance 
with paragraph XII of form FmHA 
449-35. 

Administrative 

A Paragraph XII B of form FmHA 449-35 . 
FmHA will exercise the option to liquidate 
only when there is reason to believe the 
lender’s liquidation plan will likely not 
result in maximum recovery. State directors 
are authorized to approve lender liquidation 
plans or exercise the FmHA option to liqui¬ 
date. 

B. Paragraph XIID of form FmHA 449-35. 
County supervisors are responsible for 
review and acceptance of accounting reports 
submitted by lenders and for submission of 
such reports to lenders when FmHA is con¬ 
ducting liquidation. 

C. Paragraph XII E 2 of form FmHA 449- 
35. County Supervisors are authorized to 
accept report of loss determinations on form 
FmHA 449-30, “Loan Note Guarantee 
Report of Loss.” from lenders and forward 
them to the State director. The State direc¬ 
tor will submit form FmHA 449-30 to the fi¬ 
nance office for payment of any lossess. The 
finance office forwards loss payment checks 
to the State director for delivery to lender. 


D. Paragraph XII E 3 of form FmHA 449- 
35. Final loss payments will be made within 
the 60 days required but only after an audit 
to assure all collateral for the loan has been 
properly accounted for. State directors are 
responsible to see that such audits are ac¬ 
complished in time to be reviewed and ac¬ 
cepted or otherwise resolved within the 60- 
day period. County supervisors may conduct 
such audits. 

§ 1980.340 Protective advances and ex- 
penses. 

Administrative 

A. It is not intended that protective ad¬ 
vances be made in lieu of additional loans. 
The county supervisor is authorized to ap¬ 
prove all protective advances submitted for 
approval by the lender when the cumulative 
total for each loan exceeds $500. The county 
supervisor will consider the following when 
approving such advances: 

1. The total amount of outstanding ad¬ 
vances, the amount of those for which ap¬ 
proval is requested, the outstanding loan 
balance, whether the account is current, 
and. if not, the extent of the delinquencies. 

2. The borrower’s ability to pay the re¬ 
maining loan balance and any future ad¬ 
vances in accordance with the repayment 
schedule. 

B. Advances and expenses which are al¬ 
lowable and are covered by the guarantee, 
not to exceed the maximum loss payable 
amount outlined in §1980.20, may include 
the following: 

1. Taxes, ground rent, and water rates 
which are liens prior to the mortgage; 

2. Special assessments which are noted on 
the application for guarantee or which 
become liens after the loan note guarantee 
is issued; 

3. Hazard insurance on the mortgaged 
property; 

4 . Taxes impost • . ^on any deeds or other 
instruments by which said property was ac¬ 
quired by the mortgagee. 

5. Foreclosure costs or costs of acquiring 
the property otherwise (including costs of 
acquiring the property by the mortgagee) 
actually paid by ue mortgagee and ap¬ 
proved by the FmHA in an amount not in 
excess of two-thuras of such costs or $75. 
whichever is the greater, 

6 . Reasonable payments made by the 
mortgagee, with the approval of the FmHA 
to protect, operate, or preserve the proper¬ 
ty; 

7. Any uncollected mortgage interest al¬ 
lowed pursuant to an approved forebear* 
ance plan; 

8 . Reasonable repairs to the housing to 
prepare it for sale; 

9. Reasonable sale costs. 

§ 1980.341 Additional loans or advances. 

Any additional loan that is to be 
guaranteed will meet the requirements 
of this regulation including area eligi¬ 
bility. 

Administrative 

The county supervisor may approve addi¬ 
tional loans or advances provided the 
county supervisor determines there will be 
no Impairment of the borrower’s ability to 
repay the guaranteed loan and such loan or 
advance will be in the best interest of 
FmHA. 
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§ 1980.342 Transfer and assumptions. 

(a) FmHA approval. All transfers 
and assumptions must be approved in 
writing by FmHA. 

(b) Eligibility preference. Preference 
will be given to applicants who after 
the transfer and assumption are made, 
will meet the eligibility requirements 
for the loan. 

(c) Eligible and ineligible. Available 
transfer and assumption options to ap¬ 
plicants include the following: 

(1) The total indebtedness may be 
transferred to another eligible borrow¬ 
er. 

(2) The total indebtedness may be 
transferred to an ineligible borrower. 

(d) Release of liability. In any trans¬ 
fer and assumption case, the transfer¬ 
or may be released from liability by 
the lender with FmHA’s written con¬ 
currence only when the value of the 
collateral being transferred is at least 
equal to the amount of the loan or 
part of the loan being assumed. 

(e) Forms and case numbers. The as¬ 
sumption will be made on the lender’s 
form of assumption agreement. The 
assumption agreement must contain 
the FmHA case numbers of the trans¬ 
feror and the transferee. 

(f) Notations and notices. It is the 
lender’s responsibility to see that all 
transfers and assumptions will be 
noted on the loan note guarantee. The 
lender must give FmHA a copy of the 
transfer and assumption agreement. 
Notice must be given by the lender to 
FmHA indicating whether the transac¬ 
tion can be properly transferred, the 
conveyance instruments filed, regis¬ 
tered, or recorded, as appropriate, and 
whether the borrower will be released 
from liability. 

(g) Holder not consulted. The 
holder, if any, need not be consulted 
on a transfer and assumption case 
unless there is a change in loan terms. 

(h) Loan Note Guarantee. The exist¬ 
ing loan note guarantee will continue 
in effect, so a new loan note guarantee 
will not be issued. However, as soon as 
the transfer and assumption have 
been completed, the lender will so in¬ 
dicate on the original loan note guar¬ 
antee by inserting a check in the as¬ 
sumption agreement box and inserting 
the name of the assuming party for 
those purposes on the loan note guar¬ 
antee. 

Administrative 

A. The county supervisor may consent 1. 
To all transfer and assumption cases that 
meet the requirements of this regulation. 

2. To the release of the transferor from li¬ 
ability on the loan. The county supervisor 
may approve or disapprove the transfer and 
will notify the lender and the appropriate 
parties of his decision in writing. The Loan 
Note Guarantee will be endorsed in the 
space provided on the form. 

B. A copy of the assumption agreement 
will be retained in the county office file and 


PROPOSED RULES 

the county supervisor will send a copy to 
the State director. 

§ 1980.343 Eligible transferee—full as¬ 
sumption 

An ‘'eligible transferee” is one who 
meets the eligibility requirements of 
this regulation. An eligible transferee 
is also one who meets the require¬ 
ments of this regulation except that 
the housing being transferred is an 
area which has ceased to be rural. 

(a) Changes in promissory note or se¬ 
curity instrument provisions. If the 
assumption arrangement changes the 
repayment schedule or interest rate, 
the changes must be approved in writ¬ 
ing by the present debtors if they are 
not to be released from personal liabil¬ 
ity and by the holder. If the existing 
borrower’s interest rate is less than 
the rate being charged to new borrow¬ 
ers at the time of the assumption, the 
assuming parties will be required to 
pay the higher current interest rate 
unless the assumption is being made 
by a deceased borrower’s surviving 
spouse. Any new repayment schedule 
needed to meet the repayment ability 
of the transferee may cover a period 
not to exceed 33 years from the date 
of the transfer. The lender’s request 
for approval to FmHA will be accom¬ 
panied by: 

(1) An explanation of the reasons for 
the proposed change in the provisions 
of the promissory note or security in¬ 
strument. 

(2) A statement that the lender’s de¬ 
terminations required by paragraph 

(b) of this section can be made. 

(3) Advice as to whether the present 
debtors will sign an agreement to indi¬ 
cate their continued liability or will be 
released from personal liability. 

(b) Determinations by lender. Before 
the transfer and assumption can be 
approved, the lender must determine 
that all of the following conditions 
exist or can be met: 

(1) The transferee is an eligible ap¬ 
plicant. 

(2) The transferee will acquire all of 
the property securing the guaranteed 
loan balance. 

(3) The transferee cannot acquire 
the security property without the 
guaranteed loan credit. 

(4) The market value of the security 
property being acquired by the trans¬ 
feree is at least equal to the amount of 
the secured indebtedness against it. 

(5) The priorities of the existing lien 
or liens securing the guaranteed loan 
will be maintained or improved. 

(6) The transferee appears to have 
the ability and desire to pay the 
amount to be assumed. 

(7) Proper hazard insurance will be 
obtained. 

(8) The transaction can be properly 
closed and the conveyance instru¬ 
ments will be filed, registered, or re¬ 
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corded, as appropriate and legally per¬ 
missible. 

(c) Closing transfer and assumption. 
As soon as the lender finds that it will 
be able to make the determinations re¬ 
quired in paragraph (b) of this section 
and has received FmHA’s approval, 
the lender may proceed with closing 
the transfer and assumption transac¬ 
tion. The closing will include, but will 
not be limited to, obtaining execution 
and delivery of the conveyance instru¬ 
ments and the assumption agreement, 
compliance with any legal require¬ 
ments, and the filing, registration, or 
recordation of said conveyance instru¬ 
ments. as appropriate and legally per¬ 
missible. 

(d) Material furnished to FmHA 
after closing. Immediately after the 
transfer and assumption have been 
closed, the lender will furnish to 
FmHA: 

(1) Two conformed copies of the ex¬ 
ecuted assumption agreement. 

(2) A statement showing: 

(i) What changes, if any, have been 
made in the provisions of the promis¬ 
sory note or security instruments. 

(ii) That all of the conditions and re¬ 
quirements of paragraph (b) of this 
section have been met. 

(iii) That insertions have been made 
on the original loan note guarantee as 
required in § 1980.342(h). 

(iv) Whether the present debtors 
have been released from personal lia¬ 
bility or have signed an agreement of 
continued personal liability. 

Administrative 

A. Concurrence of FmHA. If the county 
supervisor approves the proposed transfer, 
including any proposed changes in the 
promissory note or security instrument pro¬ 
visions, the county supervisor will so advise 
the lender in writing and the lender may 
proceed with the transfer and assumption. 

B. Conformed copies—sent to and checked 
by FmHA and finance office. When the 
county supervisor receives the two con¬ 
formed copies of the executed assumption 
agreement and the original statement from 
the lender as required in paragraph (d) of 
this section, the county supervisor wUl ex¬ 
amine them to see whether they are proper 
in all respects. 

(1) If the county supervisor finds any 
errors or omissions In the conformed copies, 
the county supervisor will return the defec¬ 
tive material to the lender so that the errors 
or omissions may be corrected. If the origi¬ 
nal assumption agreement contains the 
same defects, it will first have to be correct¬ 
ed and the corrections initialed by the as¬ 
suming parties and the lender and also by 
the present debtors if they wIU remain per¬ 
sonally liable. 

(2) If the county supervisor finds the ma¬ 
terial to be in proper order, either before or 
after correction, the county supervisor will 
send a copy of the assumption agreement to 
the finance office for loan identification 
and accounting purposes. 
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§ 1980.344 Ineligible transferee—full as¬ 
sumption. 

An “Ineligible transferee" is one that 
does not meet the eligibility require¬ 
ments of this regulation. 

(a) Continued liability of present 
debtors. Since the promissory note re¬ 
payment schedule (and probably the 
interest rate) will be changed in the 
assumption agreement, the present 
debtors will be required to sign the 
agreement of continued liability on 
the bottom of the assumption agree¬ 
ment if their continued personnel lia¬ 
bility is required because the assump¬ 
tion agreement repayment period is 
more than 5 years or for any other 
reason. 

(b) Interest rate and term of assump¬ 
tion. The interest rate may be any 
legal rate agreed to by the lender and 
the assuming parties provided the rate 
does not exceed rates charged on simi¬ 
lar loans in the area. The term in 
these cases cannot exceed 5 years 
except it may be up to 15 years if: 

(1) The present debtors are not re¬ 
leased from personal liability. 

(2) Pm HA makes a written determi¬ 
nation that a period longer than 5 
years is necessary to protect the finan¬ 
cial interests of FmHA as guarantor. 

(c) Determinations by lender. Before 
the transfer and assumption are con¬ 
summated, the lender must obtain all 
holders* and FmHA’s approval of the 
transaction. As a basis for obtaining 
that approval, the lender must furnish 
to FmHA a completed but unexecuted 
copy of the transfer document and a 
statement showing that the following 
determinations have been made: 

(1) That the transferee is not an eli¬ 
gible applicant. 

(2) That the proposed transfer and 
assumption appear to be the best 
method for most adequately protect¬ 
ing the financial interests of the 
lender and FmHA. 

(3) That the market value of the se¬ 
curity property to be transferred is 
equal to or more than the unpaid bal¬ 
ance on the guaranteed loan plus any 
prior liens, or that the financial situa¬ 
tion of the transferee is such that any 
difference could be readily collected. 

(4) That the determinations, condi¬ 
tions, and requirements of 
§ 1980.343(b) (2), (5), (6), (7), and (8) 
are made. 

(5) That the proposed term of the 
assumption is necessary and meets the 
requirements of paragraph (b) of this 
section. 

(6) Whether the present debtors will 
sign an agreement of continued liabili¬ 
ty or will be released from personal li¬ 
ability. 

(d) Closing transfer and assumption. 
Upon receipt of FmHA’s approval 
letter, the lender may proceed with 
closing the transfer and assumption 
transaction. The closing will include. 


but will not be limited to, obtaining 
execution and delivery of the convey¬ 
ance instruments and the assumption 
agreement, compliance with any legal 
requirements, and filing, registration, 
or recordation of said conveyance in¬ 
struments. as appropriate. 

(e) Material furnished to FmHA after 
closing. Immediately after the trans¬ 
fer and assumption have been closed, 
the lender will furnish to FmHA: 

(1) Two conformed copies of the ex¬ 
ecuted assumption agreement. 

(2) A statement showing: 

(i) That all of the conditions and re¬ 
quirements have been met in accord¬ 
ance with the approval letter issued by 
FmHA. 

(ii) That the insertions have been 
made on the original loan note guar¬ 
antee as required in § 1980.342(h). 

(iii) Whether the present debtors 
have been released from personal lia¬ 
bility or have signed an agreement of 
continued liability. 

Administrative 

A. Approval by FmHA. If the county su¬ 
pervisor approves the lender’s determina¬ 
tions and agrees that the transfer and as¬ 
sumption should be made as proposed, he 
wiU send a letter of approval to the lender. 
If the assumption term exeeds the 5-year 
limitation in paragraph (b) of this section, 
the letter will contain FmHA’s express de¬ 
termination that the longer term Is neces¬ 
sary to protect its financial Interest as guar¬ 
antor. If FmHA determines that it cannot 
approve the proposed transaction, it wUl 
inform the lender in writing of the reasons. 
If the lender satisfies FmHA’s objections, it 
may submit the matter for reconsideration. 

B. Conformed copies—sent to and checked 
by FmHA and finance office. The procedure 
set forth in 51980.343(d) administrative 
paragraph B will be followed in examining 
and handling the material furnished under 
paragraph (e) of this section. 

§§ 1980.345*1980.400 [Reserved! 

General Administrative 

A. Office of the General Counsel ( OGO: In 
performing the FmHA functions, the advice 
and assistance of OGC may be sought and 
foUowed on any legal matter. However, in 
loanmaking, it is the responsibility of the 
lender to ascertain that all requirements for 
making, accruing, and servicing the loan are 
duly met. If FmHA has any questions con¬ 
cerning the lender’s resolution of these mat¬ 
ters, only FmHA may consult with OGC. 

B. Delegation of authority: The State di¬ 
rector may delegate to his staff those ad¬ 
ministrative duties and responsibilities set 
forth In the administrative sections of this 
subpart. 

Note.— The FmHA has determined that 
this document does not contain a major pro¬ 
posal requiring preparation of an economic 
impact statement under Executive Order 
11821 and OMB Circular A-107. 


Dated: August 14. 1978. 

Gordon Cavanaugh. 
Administrator, Farmers 
Home Administration. 
[FR Doc. 78-23375 Filed 8-18-8:45 am] 


[3128-01] 

DEPARTMENT OF ENERGY 

[10CFR Port 600] 

ASSISTANCE REGULATIONS 
Notice of Proposed Rulemaking 

AGENCY: Department of Energy. 
ACTION: Proposed regulations. 

SUMMARY: The Department of 
Energy (DOE) was established by the 
Department of Energy Organization 
Act (Pub. L. 95-91), which was made 
effective October 1, 1977, by Executive 
Order 12009, dated September 13, 1977 
(41 FR 46267, September 15, 1977). 
The Act consolidated in DOE various 
energy functions previously performed 
by several Federal agencies, so that 
Federal energy policy and programs 
would be effectively coordinated and 
administered. The Act transfers to. 
and vests in DOE the functions of the 
former Federal Energy Administra¬ 
tion, the Energy Research and Devel¬ 
opment Administration, the Federal 
Power Commission (now an independ¬ 
ent collegial body within DOE called 
the Federal Energy Regulatory Com¬ 
mission), and certain functions previ¬ 
ously performed by the Interstate 
Commerce Commission, the Depart¬ 
ment of the Interior, the Department 
of Housing and Urban Development, 
the Department of the Navy, and the 
Department of Commerce. Under the 
Department of Energy Organization 
Act, each of the agencies or parts of 
agencies that became part of the DOE 
on October 1, 1977, has authority to 
continue to follow its formerly appli¬ 
cable policy and regulations until such 
policies and regulations are modified, 
superseded, or terminated. DOE is 
now proposing consolidated assistance 
regulations that will bring each of the 
Department’s constituent organization 
under the umbrella of a single, uni¬ 
form regulatory system. This system 
will contain regulations regarding 
grants, and cooperative agreements. 

DATE: Comments on or before Octo¬ 
ber 20, 1978. 

ADDRESS: Send comments to: Mr. 
David F. Mears. Procurement and 
Contracts Management Directorate, 
Financial Assistance Policy Branch. 
PR-212, U.S. Department of Energy. 
Mail Stop C-167, Washington, D.C. 
20545. Telephone 301-353-2911. 

FOR FUTHER INFORMATION 
CONTACT: 
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David F. Mears (Assistance Policy) 

301-353-2911. 

SUPPLEMENTARY INFORMATION: 

I. Regulatory Requirements 

The Department of Energy Assist¬ 
ance Regulations (DOE-AR’s) are pub¬ 
lished in their entirety, as proposed 
regulations in this issuance of the Fed¬ 
eral Register in accordance with the 
requirement of title V, Department of 
Energy Organization Act (Pub. L. 95- 
91) and the Administrative Procedure 
Act, as amended, (5 U.S.C. 551 et. 
seq.). Under section 644 of the Depart¬ 
ment of Energy Organization Act, the 
Secretary of the Department is au¬ 
thorized to prescribe such procedural 
and administrative rules and regula¬ 
tions as he may determine necessary 
or appropriate to administer and 
manage the functions now or herein¬ 
after vested in him. 

In addition to the requirement for 
publication of the Assistance Regula¬ 
tions in the Federal Register, title V 
also provides that if the Secretary de¬ 
termines that a substantial issue of 
fact or law exists or that the regula¬ 
tions are likely to have a substantial 
impact on the Nation’s economy or 
large numbers of individuals or busi¬ 
nesses, an opportunity for oral presen¬ 
tation of views, data, and arguments 
shall be provided. For reasons dis¬ 
cussed below, our preliminary view is 
that the DOE-AR’s do not involve sub¬ 
stantial issues of fact or law and that 
the regulations are unlikely to have a 
substantial impact on the Nation’s 
economy or large numbers of individ¬ 
uals or businesses. Therefore, at this 
time, we do not propose to hold public 
hearings on the DOE-AR’s. 

This preliminary conclusion is based 
on the fact that the DOE-AR’s have 
been configured primarily to accomo¬ 
date the organizational transfers to 
DOE, they in major part implement 
policies published by the Office of 
Management and Budget, and do not 
in their own right establish eligibility 
for DOE assistance programs. Howev¬ 
er, a final determination of whether 
there should be an opportunity for the 
presentation of oral views will be made 
after an evaluation of the comments 
on the proposed regulation, and con¬ 
sideration of the views of those re¬ 
questing an opportunity for oral pre¬ 
sentations. 

Note.— The Department of Energy has de¬ 
termined that this proposed regulation does 
not contain a major proposal requiring 
preparation of an Inflation Impact State¬ 
ment under Executive Order 11821, as 
amended, and OMB Circular A-107. The De¬ 
partment has also determined that the pro¬ 
posed regulation will not affect the quality 
of the environment and that the require¬ 
ments of section 7(c)(2) of the Federal 
Energy Administration Act of 1974, Pub. L. 
93-275, do not apply. 
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II. Background 

The DOE Organization Act, Pub. L. 
95-91 preserved regulations and direc¬ 
tives of the several agencies incorpo¬ 
rated into DOE until DOE regulations 
could be developed. Under this author¬ 
ity, Federal Energy Administration Di¬ 
rective No. 0266 entitled. Business 
Management of FEA Grant Programs, 
issued internally on September 19, 
1977, and Energy Research and Devel¬ 
opment Administration policy entitled. 
Federal Assistance Manual, published 
in the Federal Register as a notice on 
May 31, 1977, were preserved for use 
in DOE. 

The DOE Organization Act. Pub. L. 
95-91, the Federal Grant and Coopera¬ 
tive Agreement Act of 1977, Pub. L. 
95-224, and other applicable authori¬ 
ties authorize DOE to use grants and 
cooperative agreements. 

Officer of Management and Budget 
Circular Nos. A-102 and A-110 estab¬ 
lished uniform administrative require¬ 
ments for grants and cooperative 
agreements with State and local gov¬ 
ernments, and institutions of higher 
education, hospitals, and other non¬ 
profit organizations. In these circulars, 
OMB requires that Federal agencies 
issue appropriate implementing regu¬ 
lations. 

Providing certain forms of financial 
assistance to profitmaking organiza¬ 
tions is part of DOE’s energy mission. 
OMB has provided policy through Cir¬ 
cular Nos. A-102 and A-110 for public 
and nonprofit recipients of Federal fi¬ 
nancial assistance. OMB has not 
issued policy regarding Federal finan¬ 
cial assistance to profitmaking organi¬ 
zations. - 

There is no comprehensive Federal¬ 
wide assistance regulation to provide 
coherent guidance for the conduct of 
Federal assistance activities. The DOE 
Assistance Regulations will either im¬ 
plement or establish uniform adminis¬ 
trative requirements for DOE grants 
and other financial assistance instru¬ 
ments. To the extent provided in the 
DOE Assistance Regulations, this ad¬ 
ministrative standard will be imple¬ 
mented into program solicitations and 
program regulations which use finan¬ 
cial assistance instruments. 

In summary, this DOE Assistance 
Regulation is needed to: consolidate 
guidance issued by FEA and ERDA; 
implement DOE's authority to use fi¬ 
nancial assistance instruments; imple¬ 
ment OMB Circular Nos. A-102 and A- 
110; provide policy for providing finan¬ 
cial assistance to profitmaking organi¬ 
zations; and establish a coherent regu¬ 
latory basis for DOE’s use of financial 
assistance instruments. 

III. Approach 

The DOE Assistance Regulation is 
intended to contain regulatory materi¬ 
al concerning administrative and other 
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Federal requirements applicable to re¬ 
cipients of financial assistance instru¬ 
ments including grants and coopera¬ 
tive agreements. Nonregulatory ad¬ 
ministrative requirements necessary 
for DOE’s internal management of fi¬ 
nancial assistance instruments will be 
developed in an internal DOE Finan¬ 
cial Assistance Manual available to the 
public upon request. 

The Assistance Regulation in its cur¬ 
rent form represents the minimum be¬ 
ginning of an assistance regulatory 
system for DOE. Additional policies 
will be added as needed. 

The Assistance Regulation is subdi¬ 
vided into subparts. Subpart A con¬ 
tains information about the regulation 
structure, definitions, and general 
policies applicable to financial assist¬ 
ance instruments. Subpart B pertains 
only to grants. The major portion of 
subpart B is the implementation of 
OMB Circular Nos. A-102 and A-110. 
Subpart C is reserved for future regu¬ 
lations covering cooperative agree¬ 
ments. 

Effect on Existing Policies 

The ERDA Federal Assistance 
Manual (FAM) published in the Fed¬ 
eral Register on May 31, 1977, con¬ 
tained regulations applicable to gran¬ 
tees and internal procedural material. 
This regulation when issued will su¬ 
persede that part of the ERDA-FAM 
applicable to grantees. 

This regulation does not supersede 
grant program regulations issued prior 
to the effective date of this regulation. 
However, in the interests of simplify¬ 
ing adminstrative requirements on 
DOE grantees, revisions to preexisting 
program regulations issued after this 
regulation becomes effective shall be 
made consistent with this regulation. 

Issued in Washington, D.C., August 
7. 1978. 

WlLLAM S. HEFFELFINGER, 

Director of Administration. 

This part sets forth regulations gov¬ 
erning the use of assistance instru¬ 
ments including grants and coopera¬ 
tive agreements. 

A new subchapter H—Assistance 
Regulations and a new “Part 600—As¬ 
sistance Regulations” are proposed to 
be established in “Chapter II—Depart¬ 
ment of Energy,” “Title 10—Energy,” 
of the Code of Federal Regulations. 
Part 600—Assistance Regulations is 
further subdivided into Subpart A- 
General, Subpart B—Grants, and Sub¬ 
part C—Cooperative Agreements. 

Subport A—General 

Secs. 

600.1 Scope of subpart. 

Regulation System 

600.2 Scope of section. 

600.3 Purpose. 
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S?c 

600.4 Authority. 

600.5 Applicability. 

600.6 Exclusions. 

600.7 Issuance. 

600.8 Arrangement. 

600.9 Exceptions. 

Definition of Terms 

600.20 Scope of section. 

600.21 Definitions. 

General Policies 

600.31 Scope of section. 

600.32 Selection of award instrument. 

600.33 Small and minority business partici¬ 
pation. 

600.34 Unsolicited applications and propos¬ 
als for financial assistance awards. 

600.35 Responsibility for issuing solicita¬ 
tions for proposals or applications. 

600.36 Notice of program interest. 

600.37 Public notice of availability of as¬ 
sistance awards. 

600.38 Requirement for unrestricted solici¬ 
tations for discretionary assistance 
awards. 

600.39 Nondiscrimination in Federally As¬ 
sisted DOE Programs—Civil Rights [Re¬ 
served] 

Sub port B—Grants 

600.50 Scope of subpart. 

Federal Requirements 

600.55 Scope of section. 

600.56 Listing of Federal requirements ap¬ 
plicable to grants [Reserved]. 

DOE Administrative Policies 

600.70 Scope of section. 

600.71 Authority to enter into grants. 

600.72 Program solicitation. 

600.73 Conditions of submission [Re¬ 
served]. 

600.74 Assurances [Reserved]. 

600.75 [Reserved]. 

600.76 Standard application forms. 

600.77 Intergovernmental coordination 
(OMB Circular No. A-95). 

600.78 Joint Funding Simplification Act 
(OMB Circular No. A-lll). 

600.79 Release of information including 
proposal and application contents [Re¬ 
served]. 

600.80 Evaluation methods [Reserved]. 

600.81 Disposition of proposals and appli¬ 
cations. 

600.82 Patents, data, and copyrights. 

Implementation of OMB Circulars A-102, 
A -110 

600.100 Scope of section. 

600.101 General. 

600.102 Cash depositories. 

600.103 Bonding and insurance. 

600.104 Retention and custodial require¬ 
ments for records. 

600.105 Waiver of “single" State agency re¬ 
quirements. 

600.106 Program income. 

600.107 Cost sharing and matching share. 

600.108 Standards for financial manage¬ 
ment systems. 

600.109 Financial reporting requirements. 

600.110 Monitoring and reporting of pro¬ 
gram performance. 

600.111 Payment requirements. 

600.112 Budget and financial plan revision 
procedures. 

600.113 Closeout procedures. 

600.114 Suspension and termination. 


Sec. 

60o!ll5 Standard forms for applying for 
Federal assistance. 

600.116 Property management standards. 

600.117 Procurement standards. 

600.118 Protests. 

Subpart C—Cooperative Agreements [Reserved] 

Authority: Sec. 644 of the Department of 
Energy Organization Act, Pub. L. 95-91, 42 
U.S.C. 7101. 

Subport A—General 

§ 600.1 Scope of subpart. 

This subpart sets forth information 
about the Department of Energy 
(DOE) assistance regulations: Their 
purpose, authority, applicability, issu¬ 
ance, arrangement, implementation, 
and exception procedure; definitions 
of terms; and general DOE assistance 
policies. 

Regulation System 

§ 600.2 Scope of section. 

This section sets forth introductory 
information pertaining to the DOE as¬ 
sistance regulations: Their purpose, 
authority, applicability, exclusions, is¬ 
suance. arrangement, publication, and 
exceptions. 

§ 600.3 Purpose. 

This section establishes the DOE as¬ 
sistance regulations which codify, im¬ 
plement, and publish uniform assist¬ 
ance policies and selected procedures 
applicable to DOE and recipients of 
DOE assistance awards. The DOE as¬ 
sistance regulations do not authorize 
the use of assistance instruments nor 
the making of assistance awards where 
statutory authority has not been oth¬ 
erwise provided. The assistance regula¬ 
tions are distinct from the Federal and 
DOE procurement regulations. 

§600.4 Authority. 

The DOE assistance regulations are 
issued pursuant to section 644 of the 
Department of Energy Organization 
Act (Pub. L. 95-91) 42 U.S.C. 7101 et 
seq., and pursuant to the Secretary's 
delegation of authority to the Direc¬ 
tor, Procurement and Contracts Man¬ 
agement Directorate, in accordance 
with section 662 of the Act. 

§ 600.5 Applicability. 

The Doe assistance regulations 
apply to all DOE organizations, and 
programs which will result in assist¬ 
ance awards, and to all recipients eligi¬ 
ble for DOE assistance awards such as 
State and local governments, institu¬ 
tions of higher education, hospitals, 
other nonprofit organizations, individ¬ 
uals. and profitmaking organizations. 
The provisions of this part apply to all 
DOE assistance instruments except as 
otherwise specified herein. However, 
assistance instruments awarded by any 
Federal department, agency, or offi¬ 


cial thereof in the performance of 
functions transferred to DOE under 
the Department of Energy Organiza¬ 
tion Act, Pub. L. 95-91, which are in 
effect as of October 1, 1977, shall con¬ 
tinue in effect according to their terms 
until renewed, continued, or otherwise 
extended. Such renewals, continu¬ 
ations, or extensions will then be sub¬ 
ject to this part. This part shall be ap¬ 
plicable to program regulations imple¬ 
menting financial assistance programs 
issued after the effective date of this 
part. 

§ 600.6 Exclusions. 

Excluded from this part are require¬ 
ments pertaining to procurement con¬ 
tracts subject to the Federal Property 
and Administrative Services Act of 
1949 and the Federal and DOE pro¬ 
curement regulations, interagency 
agreements, memorandums of under¬ 
standing, and programs or projects 
which direclty disseminate technical 
information, or provide specialized ser¬ 
vices or counseling to recipients with¬ 
out use of an assistance instrument. 

§ 600.7 Issuance. 

The DOE assistance regulations are 
issued in the code of Federal Regula¬ 
tions as part 600, chapter II, of Title 
10, Energy after publication in the 
Federal Register. Copies of the DOE 
assistance regulations in the Federal 
Register and Code of Federal Regula¬ 
tions may be purchased from the Su¬ 
perintendent of Documents, Govern¬ 
ment Printing Office, Washington, 
D.C. 20402. 

§ 600.8 Arrangement 

(a) General plan. The general 
format, numbering system, and no¬ 
menclature used in this part conforms 
with Federal Register standards. 

(b) Citation. The DOE assistance 
regulation will be cited in accordance 
with Federal Register standards. 
Thus, this paragraph when referred to 
within divisions of the DOE assistance 
regulation should be cited as § 600.8(b) 
of this part. When this section Is re¬ 
ferred to formally in other documents 
outside of this part, it should be cited 
as "10 CFR 10-600.8(b) ” Any section 
of the DOE assistance regulation may 
be Informally identified, for purposes 
of brevity, as “DOE-AR” followed by 
the section or paragraph number, such 
as “DOE-AR 10-600.8(b). M 

(c) Implementation. Instructions and 
procedures needed by DOE to inter¬ 
nally implement this part will be con¬ 
tained in a separate DOE Financial 
Assistance Manual, which will be 
available to the public upon request. 

§ 600.9 Exceptions. 

Requests for exceptions from the re¬ 
quirements of this part unless excep¬ 
tions are required by program legisla- 
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tion, shall be submitted to the Direc¬ 
tor, Procurement and Contracts Man¬ 
agement Directorate, Attention: Direc¬ 
tor, Procurement Management Office. 
Exceptions may be approved by the 
Director, Procurement and Contracts 
Management Directorate or designee 
on matters within the scope of his au¬ 
thority, or obtained by the Director 
from OMB or other cognizant DOE 
Headquarters Staff Office when re¬ 
quired by law or other applicable Fed¬ 
eral requirement. 

Definition of Terms 

§ 600.20 Scope of section. 

This section will include only those 
definitions needed to understand this 
part. Generally terms defined else¬ 
where in statutes, OMB circulars, and 
other Federal requirements will not be 
restated in this section. 

§ 600.21 Definitions. 

(a) Assistance is where the principal 
purpose of the relationship is the 
transfer of money, property, services, 
or anything of value to a recipient in 
order to accomplish a public purpose 
of support or stimulation authorized 
by Federal statute rather than of ac¬ 
quisition, by purchase, lease, or barter, 
of property or services for the direct 
benefit or use of the Federal Govern¬ 
ment. 

(b) Assistance instrument is a gener¬ 
al term which identifies a class of in¬ 
struments used to award assistance. 
These instruments include grants and 
cooperative agreements. 

(c) DOE means the Department of 
Energy as created by the Department 
of Energy Organization Act. 

(d) Foreign organization includes 
any type of organization or individual. 

<e) Secretary means the Secretary of 
DOE. 

General Provisions 

§ 600.31 Scope of section. 

This section sets forth the regula¬ 
tions applicable to all assistance in¬ 
struments as defined herein. 

§ 600.32 Selection of award instrument 

(a) This section provides guidance on 
the appropriate use of award instru¬ 
ments consistent with the Federal 
Grant and Cooperative Agreement Act 
of 1977, Pub. L. 95-224. This section 
applies to all program and individual 
transactions where the choice of 
award instruments is within the ad¬ 
ministrative discretion of DOE and is 
not otherwise proscribed or limited by 
law. A variety of award instruments is 
available as the means for defining the 
terms and conditions, and the nature 
of the relationship between DOE and 
eligible recipients. The award instru¬ 
ments are intended to be different in 
purpose, application, content, and 


nature. When properly employed, they 
create different relationships between 
the parties. Because of these differ¬ 
ences, the decision to use a particular 
instrument to implement a particular 
purpose must be made deliberately. 

(b) Procurement contracts: A pro¬ 
curement contract shall be used as the 
legal instrument to reflect a relation¬ 
ship between the Federal Government 
and a State or local government or 
other recipient whenever (1) the prin¬ 
cipal purpose of the instrument is the 
acquisition, by purchase, lease, or 
barter, of property or services; or (2) 
whenever DOE determines in a specif¬ 
ic instance that the use of a type of 
procurement contract is appropriate. 
Notwithstanding the authority in 
paragraph (b)(l)<ii) of this section, 
procurement contracts are not author¬ 
ized as the instrument for providing 
assistance. Determinations shall be ap¬ 
proved in accordance with § 600.2-8. 

(c) Grants: A type of grant agree¬ 
ment shall be used as the legal instru¬ 
ment to reflect a relationship between 
the Federal Government and a State 
or local government or other recipient 
whenever the principal purpose of the 
relationship is the transfer of money, 
property, services, or anything of 
value to the State or local government 
or other recipient in order to accom¬ 
plish a public purpose of support or 
stimulation authorized by Federal 
statute, rather than acquisition, by 
purchase, lease, or barter, of property 
or services for the direct benefit or use 
of the Federal Government; and no 
substantial involvement is anticipated 
between DOE, acting for the Federal 
Government, and the State or local 
government or other recipient during 
performane of the contemplated activ¬ 
ity. 

(d) Cooperative agreements: A type 
of cooperative agreement shall be used 
as the legal instrument to reflect a re¬ 
lationship between the Federal Gov¬ 
ernment and a State or local govern¬ 
ment or other recipient whenever the 
principal purpose of the relationship is 
the transfer of money, property, serv¬ 
ices. or anything of value to the State 
or local government or other recipient 
to accomplish a public purpose of sup¬ 
port or stimulation authorized be Fed¬ 
eral statute, rather than acquisition, 
by purchase, lease, or barter, of prop¬ 
erty or services for the direct benefit 
or use of the Federal Government; and 
substantial involvement is anticipated 
between DOE. acting for the Federal 
Government, and the State or local 
government or other recipient during 
performance of the contempated activ¬ 
ity. 

§ 600.33 Small and minority business par¬ 
ticipation. 

(a) In furtherance of Pub. L. 95-91, 
section 102(17), small business firms 


will be given a reasonable opportunity 
to participate, insofar as is possible, 
fairly and equitably in assistance 
awards made pursuant to this part. 

(b) In recognition of the policy in 
paragraph (a) of this section, it is 
DOE’s desire to encourage the maxi¬ 
mum feasible involvement of small 
and minority businesses in DOE assist¬ 
ance awards consistent with eligibility 
criteria established in program legisla¬ 
tion or other applicable statutes or 
directives. 

(c) Solicitation mechanisms used to 
obtain proposals or applications for as¬ 
sistance awards may provide for small 
business set-asides or preferences 
where consistent with eligibility crite¬ 
ria established in program legislation, 
other applicable statutes and direc¬ 
tives, and published public policy. 

(d) Recipients should accomplish the 
maximum amount of subcontracting 
to small and minority business con¬ 
cerns that is reasonable, appropriate, 
and consistent with the efficient per¬ 
formance of awards received from the 
Department. 

(e) Definitions: (1) Small business 
concern. Unless otherwise designated 
by the DOE Procurement Business Af¬ 
fairs Office, a small business concern, 
for the purpose of awarding assistance 
is a concern, including its affiliates, 
which is independently owned and op¬ 
erated, is not dominant in the field of 
operation in which it is submitting re¬ 
quests for assistance, and can further 
qualify under the criteria concerning 
number of employees, average annual 
receipts, or other criteria, as pre¬ 
scribed by the Small Business Admin¬ 
istration (see Code of Federal Regula¬ 
tions. title 13. part 121.3-2, as amend¬ 
ed), which contains detailed industry 
definitions and related procedures for 
grants and cooperative agreements. 

(2) Minority business enterprise. Is a 
business, at least 50 percent of which 
is owned by minority group members 
or, in the case of publicly owned busi¬ 
ness. at least 51 percent of the stock of 
which is owned by minority group 
members. For purposes of this defini¬ 
tion. minority group members are 
Black American, Spanish-speaking 
American persons, American Orien¬ 
tals, American Indians. American Eski¬ 
mos, and American Aleuts. 

(3) Set-aside. A solicitation restricted 
totally or in part to small business 
concerns. 

§ 600.34 Unsolicited applications and pro¬ 
posals for financial assistance awards 

(a) Policy. Although it is DOE policy 
to solicit applications and proposals 
for assistance awards where possible, 
DOE also values obtaining innovative 
ideas, methods, and approaches in 
energy areas offered by the public 
through unsolicited applications and 
proposals. 
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(b) Scope. This section applies to un¬ 
solicited proposals being considered 
for support through an assistance in¬ 
strument. This section does not apply 
when a procurement contract is the 
appropriate award instrument in ac¬ 
cordance with § 600.32(b). 

(c) Definition of unsolicited propos¬ 
al The term unsolicited proposal (ap¬ 
plication) means a written request for 
DOE support of a project, which is 
submitted without a written or verbal 
solicitation made by DOE. The term 
may include both requests for support 
of a new project and requests for addi¬ 
tional support of a previously funded 
project (renewals). 

(d) Advance consultation. Organiza¬ 

tions or individuals who are interested 
in submitting an unsolicited proposal 
are encouraged, before expending ex¬ 
tensive effort in preparing a detailed 
unsolicited proposal or submitting any 
proprietary information to the Gov¬ 
ernment, to make preliminary inquir¬ 
ies of DOE program staff as to the 
general interest in the type of project 
contemplated. Prior contact with 
agency technical personnel is permissi¬ 
ble and is encouraged with the limited 
objectives of conveying to the prospec¬ 
tive recipient an understanding of the 
agency mission and interest relative to 
the type of project contemplated. The 
project officer shah not indicate or 
imply in discussions with the potential 
proposer that a proposal will result in 
an award. Nothing is to be suggested 
to encourage or authorize the propos¬ 
er to perform any work at DOE ex¬ 
pense in anticipation of support or an 
award. If there have been prior discus¬ 
sions with a particular DOE program 
and the proposal is intended for con¬ 
sideration by that program “For con¬ 
sideration by-Program*' should be 

stated on the face of the proposal. 

(e) Guides. Guides for preparing the 
content of unsolicited proposals are 
available from the DOE Procurement 
and Contracts Management Director¬ 
ate, Unsolicited Proposals Manage¬ 
ment Branch, PR-33, Washington, 
D.C. 20545. Notwithstanding these 
guides. State and local governments 
may submit unsolicited applications or 
proposals using the application forms 
authorized by OMB Circular No. A- 
102, Attachment M. 

(f) Submission point All unsolicited 
proposals for new or renewals of finan¬ 
cial assistance awards will be submit¬ 
ted to DOE, Procurement and Con¬ 
tracts Management Directorate, Unso¬ 
licited Proposals Management Branch, 
PR-33, Washington. D.C. 20545. 

(g) Receipt and review. (1) Receipt 
of unsolicited proposals will be ac¬ 
knowledged promptly by the Procure¬ 
ment and Contracts Management Di¬ 
rectorate and then forwarded expedi¬ 
tiously to potentially interested pro¬ 
gram offices. Each unsolicited propos¬ 


al that is circulated for a comprehen¬ 
sive evaluation shall have a legend at¬ 
tached or imprinted on it by the Pro¬ 
curement and Contracts Management 
Directorate identifying it as an unsoli¬ 
cited proposal, and stating that it shall 
be used only for purposes of evalua¬ 
tion. 

(2) The responsible program official 
or designee shall assign a project offi¬ 
cer and other personnel as necessary 
to evaluate the proposal fairly and ob¬ 
jectively. In some instances, the re¬ 
sponsible program official may find it 
advantageous to subject the proposal 
to external rather than internal evalu¬ 
ation. such as peer group reviews. 

(3) Unsolicited proposals may in¬ 
clude data which the proposer does 
not want disclosed for purposes other 
than the evaluation of the proposal. 
Unless the proposal gives a clear writ¬ 
ten indication that the proposer does 
not wish to impose any restrictions on 
the use or disclosure of the data con¬ 
tained in the proposal. DOE personnel 
handling the proposal should take 
care to insure that the information in 
the proposal is not disclosed outside of 
the Department except for purpose of 
scientific/technical/business evalua¬ 
tion. This responsibility includes in¬ 
suring that proposal reviewers are free 
of any direct affiliation with the 
individual(s) or institution submitting 
the proposal. 

(h) Criteria for acceptance of an un¬ 
solicited proposal Unsolicited applica¬ 
tions and proposals may be accepted 
for support if the project has high 
technical merit or program value in 
accordance with paragraph (i) of this 
section; support is appropriate to ac¬ 
complish a public purpose authorized 
by legislation in accordance with para¬ 
graph (j) of this section; and when 
funds are available. If an unsolicited 
proposal fails to meet any one of the 
foregoing factors, it will be returned to 
the submitter without support in ac¬ 
cordance with paragraph (k) of this 
section. The responsibility for making 
the foregoing judgments and decisions 
rests with the DOE program office 
which evaluates the proposal. 

(i) Review for high technical merit 
or program value— (1) Evaluation. An 
unsolicited proposal shall first be eval¬ 
uated by the program office consider¬ 
ing the following criteria: 

(i) The anticipated objectives to be 
achieved and the probability of achiev¬ 
ing the stated objectives; 

(ii) The facilities or techniques 
which the proposer possesses and 
offers which are considered to be inte¬ 
gral factors for achieving the objec¬ 
tives of the proposal; 

(iii) The qualifications, capabilities, 
and experiences of the proposed inves¬ 
tigator, team leader, or key personnel, 
who are considered to be critical in 


achieving the objectives of the propos¬ 
al; 

(2) Determination. The program 
office shall determine whether the 
proposal or application offers a proj¬ 
ect with: 

(i) High technical merit which repre¬ 
sents an innovative idea, method, or 
approach; or 

(ii) Program value not previously 
recognized by DOE. 

Where a positive determination 
cannot be made, the proposal or appli¬ 
cation shall be returned to the submit¬ 
ter in accordance with paragraph (k) 
of the section. 

(j) Relevance to accomplishment of a 
public purpose. An unsolicited propos¬ 
al or application to be accepted must 
be relevant to a public purpose of sup¬ 
port or stimulation authorized by 
DOE program legislation. The follow¬ 
ing list, which is not all inclusive, illus¬ 
trates the kinds of factors which may 
be considered and used by DOE pro¬ 
gram offices as a basis for accepting an 
unsolicited proposal for assistance 
awards: 

(1) The potential contribution which 
the proposed work is expected to make 
to the DOE assistance mission; 

(2) The economic, environmental, 
and societal significance which a suc¬ 
cessful demonstration or project may 
have, if any, for the national energy 
program; 

(3) The relationship of the proposal 
to: (i) The public need for the poten¬ 
tial results of the research, develop¬ 
ment, or demonstration effort, and 
whether it is unlikely that similar re¬ 
sults would be achieved in a timely 
manner in the absence of Federal as¬ 
sistance; 

(ii) The potential opportunities for 
non-Federal interests to recapture the 
investment in the undertaking 
through the normal commercial or 
other utilization of proprietary knowl¬ 
edge appears inadequate to encourage 
timely results; 

(iii) The extent of the problems 
treated and whether the objectives 
sought by the undertaking are nation¬ 
al, widespread, or regional in their sig¬ 
nificance; 

(iv) The extent of opportunities to 
induce non-Federal support of the un¬ 
dertaking through regulatory actions, 
end use controls, tax and price incen¬ 
tives, public education, or other alter¬ 
natives to direct Federal financial as¬ 
sistance; 

(v) The degree of risk of loss of the 
investment inherent in the research, 
and the availability of risk capital to 
the non-Federal entities which might 
otherwise engage in the field of the re¬ 
search so as to further timely develop¬ 
ment of the technology. 

(k) Nonsupport of proposal If the 
proposal does not offer sufficient tech¬ 
nical merit or program value; is not 
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relevant to accomplish a public pur¬ 
pose authorized by DOE program leg¬ 
islation; or if funds are not available; 
the proposal will be returned to the 
submitter. The reviewing program 
office shall prepare a letter to the sub¬ 
mitter for signature of the responsible 
program official or designee which 
sets forth the basis for rejection of the 
unsolicited proposal or application. 

(1) Support of proposal There is no 
prescribed format for the program 
documentation necessary to justify 
providing support. The minimum re¬ 
quirements are that: there be a rea¬ 
sonable basis for acceptance based on 
paragraphs (i) and (j) of this section; 
the rationale for providing support be 
written, and approvals be obtained as 
required by DOE; and, that a copy of 
the documentation be included in the 
assistance instrument award file. The 
rationale for providing support analy¬ 
sis may be included in documents re¬ 
quired by program offices for project 
approval. 

§ 600.35 Responsibility for issuing solicita¬ 
tions for proposals or applications. 

(a) It is DOE policy to favor solicita¬ 
tion of proposals or applications, 
where discretionary assistance awards 
are available, in preference to relying 
on unsolicited proposals to maximize 
opportunities for open participation 
by the public in DOE assistance 
awards. 

(b) The Procurement and Contracts 
Management Directorate and author¬ 
ized field contracting offices of DOE 
are the offices responsible for issuing 
solicitations, announcements, or the 
like, which call for the submission of 
proposals and applications by a certain 
due date which, if favorably acted 
upon by DOE. may result in an award 
of funds or property except as pro¬ 
vided in paragraph (c) of this section. 

(c) If the making of program rules in 
accordance with the Administrative 
Procedures Act is either legislatively 
required or otherwise used to imple¬ 
ment a legislated or other grant pro¬ 
gram, and the program rule solicits or 
otherwise results in submission of ap¬ 
plications or proposals, the concur¬ 
rence in lieu of issuance by the Pro¬ 
curement and Contracts Management 
Directorate will be required on the 
proposed program rule prior to for¬ 
warding the proposed program rule to 
the Federal Register for publication. 

§ 600.36 Notice of program interest 

(a) A notice of program interest can 
be used to stimulate the flow of unsoli¬ 
cited proposals or applications when 
the program objectives cannot be de¬ 
fined sufficiently to prepare a pro¬ 
gram solicitation as described in 
§ 600.72. Each program office may 
publish periodically a listing of broad. 


general, technical problems and areas 
needing investigation. 

(b) The notice should contain the 
following, at a minimum: (1)A number 
assigned by the issuing program office 
for control and reference purposes; 

(2) A brief description of the broad, 
general, technical program or areas 
needing' investigation (generally 50 
words or less); 

(3) A statement of the principal pro¬ 
gram objective in possibly funding un¬ 
solicited proposals as either (i) the ac¬ 
quisition of concepts, property, or ser¬ 
vices for the direct benefit or use of 
the Federal Government; or (ii) the 
transfer of money, property, or ser¬ 
vices to a recipient of support or stim¬ 
ulation authorized by Federal statute; 

(4) A statement about how unsolicit¬ 
ed proposals will be evaluated and ac¬ 
cepted. 

(i) If the principal program objective 
is to accomplish a public purpose of 
support or stimulation, the policy in 
§ 600.34(h) shall apply. Such propos¬ 
als will be evaluated for merit in ac¬ 
cordance with 5 600.34(1). Acceptance 
of meritorious unsolicited proposals 
will be based on consideration of the 
factor in § 600.34(j) unless factors for 
acceptance are included in the notice, 
in which case, the acceptance factors 
in the notice shall govern over the fac¬ 
tors in § 600.34. 

(ii) If the principal program objec¬ 
tive is the acquisition of concepts, 
property, or services for the direct 
benefit or use of the Federal Govern¬ 
ment, the policy regarding evaluation 
and acceptance of unsolicited propos¬ 
als in 41 CFR 9-4.9 shall apply. 

(5) Restrictions, if any. as to who 
may submit proposals; 

(6) A contact (name and telephone 
number) within the program office or 
division, where additional information 
may be obtained; 

(7) An expiration date which identi¬ 
fies when the notice will no longer be 
current. This date shall not be used as 
a required common due date for sub¬ 
mission of proposals. 

(8) A statement that DOE reserves 
the right to support or not support, in 
whole or in part, any or all proposals 
received; 

(9) A statement that DOE assumes 
no responsibility for any costs associ¬ 
ated with specific proposal prepara¬ 
tion if no award is made; but that, if 
an aw r ard is made, DOE will pay its al¬ 
locable share of bid and proposal ex¬ 
penses as provided for in applicable 
Federal cost principles referenced in 
$ 600.108. 

(10) That proposals should be mailed 
to the Procurement and Contracts 
Management Directorate, Unsolicited 
Proposal Management Branch, De¬ 
partment of Energy, Washington, D.C. 
20545. 


(11) A reference that detailed infor¬ 
mation concerning assistance policy 
and procedures is contained in the 
DOE assistance regulation, 10 CFR, 
Chapter 10, Part 600. 

(12) As much information as possible 
as to how proposals and applications 
will be evaluated; 

(13) Policies and procedures on pat¬ 
ents, data, and copyrights are con¬ 
tained in 5 600.82. 

(c) The notice should be approved 
for publication at a headquarters or 
field program level designated by the 
head of the program office. The notice 
should be in a format that best re¬ 
flects the needs of the specific pro¬ 
gram, for example, letter, booklet, bul¬ 
letin, or other documents. 

(d) The notice should be distributed 
widely. It may be distributed to indus¬ 
try associations, including small busi¬ 
ness associations; schools, colleges and 
universities; appropriate professional 
and scientific journals; State, local and 
regional governmental organizations; 
the Commerce Business Daily; other 
DOE offices; and individuals and orga¬ 
nizations who request copies on a one¬ 
time basis. Copies of the notice shall 
be sent to the Procurement and Con¬ 
tracts Management Directorate, Office 
of Program Support, Code PRS, Head¬ 
quarters for information. 

(e) The submission of innovative 
methods, approaches or ideas in not to 
be restricted to those problems or 
technical areas published in the notice 
or program interest. Alternatives will 
be eligible for consideration. 

(f) Proposals which are submitted in 
response to a notice of program inter¬ 
est shall be accepted or rejected as de¬ 
scribed in § 600.34. 

5 600.37 Public notice of availability of as¬ 
sistance awards. 

(a) In order to maximize involve¬ 
ment of prospective recipients in DOE 
assistance programs, it is DOE’s policy 
to provide timely notice to the public 
as to the availability of assistance 
awards. 

(b) Early notice regarding legislated 
grant or other assistance programs 
will be provided by DOE to the Office 
of Management and Budget for publi¬ 
cation in the Catalog of Federal Do¬ 
mestic Assistance pursuant to OMB 
Circular No. A-89. When legislated as¬ 
sistance programs or program objec¬ 
tives which are to be implemented via 
assistance instruments reach the point 
where applications or proposals are to 
be obtained, timely notice of such so¬ 
licitations will be published in the Fed¬ 
eral Register. Commerce Business 
Dally, trade and professional journals, 
journals which are widely circulated to 
State and local governments, and news 
media, as appropriate to communicate 
with potentially interested applicants. 
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§ 600.38 Requirement for unrestricted so¬ 
licitations for discretionary assistance 
awards. 

(a) Policy. It is DOE policy to maxi¬ 
mize the opportunity for prospective 
recipients to be considered for assist¬ 
ance awards where eligibility is not 
prescribed by law. Therefore, when eli¬ 
gibility is not prescribed by law and 
proposals and applications are not ob¬ 
tained as a result of issuing a final 
program rule, and when discretionary 
assistance awards are selected to ac¬ 
complish a program objective, applica¬ 
tions or proposals will be obtained by 
issuance of a written solicitation. 
When DOE initiates the solicitation of 
applications or proposals, eligibility to 
be considered for discretionary awards 
will not be restricted by DOE to one 
category of recipients or to a single re¬ 
cipient without adequate basis. 

(b) Justification of restricted eligi¬ 
bility. Where program legislation ex¬ 
plicitly restricts eligibility, e.g.. State 
governments, no justification is re¬ 
quired. When program rulemaking is 
required and eligibility is restricted, 
the restriction and its basis shall be in¬ 
cluded in the program rule. In all 
other cases, a written justification 
must be prepared to set forth the basis 
for restricting eligibility. The reasons 
offered will be evaluated for consisten¬ 
cy with the policy in paragraph (a) of 
this section, DOE'S overall mission, 
and the objective of maintaining an 
open and fair system of making assist¬ 
ance awards. 

(c) Approvals. Justifications of re¬ 
stricted eligibility will be signed by the 
Assistant Secretary, Director, Admin¬ 
istrator, Head of Office or their desig¬ 
nees and will be reviewed by Office of 
General Counsel for legal sufficiency 
prior to issuance of the restricted so¬ 
licitation. The signed justification will 
be forwarded to the awarding officer 
as documentation for the official 
award file. 

§ 600.39 Nondiscrimination in federally- 
assisted DOE program—civil rights 
l Reserved! 

Subpart B—Grants 

§ 600.50 Scope of subpart. 

(a) This subpart establishes uniform 
administrative requirements for the 
award and administration of grants by 
the Department of Energy (DOE). 
This subpart is intended to include re¬ 
quirements specifically applicable to 
DOE grantees, and selected DOE ad¬ 
ministrative policies applicable to 
grants which are mandatory for DOE 
personnel. When applications or pro¬ 
posals for grants are obtained by DOE 
via a program solicitation or program 
regulation, this subpart shall be incor¬ 
porated into such program solicitation 
or program regulation by reference to 


establish applicable administrative 
provisions for DOE grants. Program 
soliciations or program regulations 
may add administrative provisions 
only when not covered by this subpart 
or when required by applicable pro¬ 
gram legislation. The establishment of 
program requirements, as distinct 
from administrative requirements in 
this subpart, is the responsibility of 
DOE program offices. 

(b) The scope includes policies and 
requirements from the initiation of so¬ 
liciations for grant applications or pro¬ 
posals through award, performance, 
and closeout of grant award instru¬ 
ments. 

(c) The scope also includes policy 
and requirements applicable to all po¬ 
tential categories of grantees including 
State and local governments, institu¬ 
tions of higer education, hospitals, 
other nonprofit organizations, profit¬ 
making organizations individuals, and 
foreign organizations. 

(d) This subpart is divided into three 
sections which include adoption of 
Federal requirements applicable to 
grants, elements of the DOE adminis¬ 
trative system for administering 
grants, and implementation of OMB 
Circular Nos. A-102 and A-110. 

Federal Requirements. 

§ 600.55 Scope of section. 

This section lists the Federal re¬ 
quirements that are generally applica¬ 
ble to DOE grants. Federal require¬ 
ments which are unique to a particular 
grant program will not be listed in this 
section. 

§600.56 Listing of Federal requirements 
applicable to grant [Reserved 1 

DOE Administrative Policies 

§ 600.70 Scope of section. 

This section contains those elements 
of DOE’s administrative system which 
grantees need to know about in order 
to apply for and be considered for a 
DOE grant award. 

§ 600.71 Authority to enter into grants. 

DOE is authorized to award grants 
pursuant to specific statutory authori¬ 
ties transferred to DOE, the Federal 
Grant and Cooperative Agreement Act 
of 1977, 41 U.S.C. 501 et seq. and indi¬ 
vidual DOE available grant program 
legislation. 

§ 600.72 Program solicitation. 

(a) A program solicitation shall be 
used to request submission of propos¬ 
als or applications for DOE support 
through grants in identified areas 
except when such proposals or appli¬ 
cations are not obtained by program 
rule as discussed § 600.35(c). A pro¬ 
gram soliciation is more definitive 
than the notice of program interest 


described in § 600.36 and normally de¬ 
scribes the specific types of projects 
the program office wishes to fund. A 
program solicitation normally is active 
for a more limited period of time such 
as 30-90 days as compared to a notice 
of program interest which may be in 
effect for up to 1 year. A program so¬ 
licitation specifies common due date(s) 
for submission of proposals as com¬ 
pared to a notice where unsolicited 
proposals may be submitted at any 
time during the period the notice is in 
effect. Under a program solicitation, 
proposals may be evaluated on the 
basis of comparative merit, or individ¬ 
ually against certain minimum crite¬ 
ria, or in any other manner which is 
objective, fair, and achieves the pro¬ 
gram objective. Program solicitations 
may be used for any purpose from re¬ 
search and development to trainee- 
ships where it is certain that awards 
will be made through grant instru¬ 
ments prior to issuance of the solicita¬ 
tion. 

(b) Program solicitations may only 
be issued in accordance with § 600.35. 

§600.73 Conditions of submission [Re¬ 
served! 

§ 600.74 Assurance (Reserved) 

§600.75 [Reserved) 

§ 600.76 Standard application forms. 

(a) Recipients subject to OMB Circu¬ 
lars A-102 and A-110. DOE will use the 
standard forms as prescribed by OMB 
Circular No. A-102 and A-110, Attach¬ 
ment M. 

(b) Other recipients. There are no 
standard application forms for profit¬ 
making organizations, individuals, and 
foreign organizations. Applicable 
forms will be provided in individual so¬ 
licitations. 

§ 600.77 Intergovernmental coordination 
(OMB Circular No. A-95). 

(a) OMB Circular A-95 (revised Janu¬ 
ary 2, 1976) implement section 204 of 
the Demonstration Cities and Metro¬ 
politan Development Act of 1966, title 
IV of the Intergovernmental Coopera¬ 
tion Act of 1968, and section 102(2X0 
of the National Environmental Policy 
Act of 1969 by establishing require¬ 
ments relating to: 

(1) A project notification and review 
system (PNRS) (part I); 

(2) Direct Federal development (part 
II); 

(3) State plans (part III); and 

(4) Coordination of planning in mul¬ 
ti jurisdictional areas (part IV). 

(b) Attachment M to OMB Circulars 
A-102 and A-110 promulgates a stand¬ 
ard form (SF 424) to be used as a face 
sheet for applications for support 
under programs covered by part I of 
attachment A to A-95, as an optional 
notification of intent by applicants. 
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and as a Federal report form of ac¬ 
tions taken In such applications. 

(c) State and local government appli¬ 
cants are subject to the requirements 
of OMB Circular A-95 for DOE pro¬ 
grams covered by the Circular A-95. 

§600.78 Joint Funding Simplification Act 
(OMB Circular No. A-lll). 

(a) The Joint Funding Simplification 
Act of 1974 (42 U.S.C. 4251 et seq.) 
provides for State and local govern¬ 
ments and nonprofit organizations to 
combine State and Federal resources 
in support of projects of common in¬ 
terest to the governments and organi¬ 
zations concerned. 

(b) OMB Circular A-lll has estab¬ 
lished procedures for the submission 
of applications for joint funding 
through State and areawide clearing¬ 
houses and Federal Regional Councils. 

(c) Prospective applicants should 
make preliminary inquiries to DOE 
program offices before initiating 
formal applications if a State or local 
government desires a project to be 
funded by DOE pursuant to the A-lll 
procedures. 

§600.79 Release of information including 
proposal and application contents [Re¬ 
served] 

§ 600.80 Evaluation methods [Reserved] 

§ 600.81 Disposition of proposals and ap¬ 
plications [Reserved] 

§ 600.82 Patents, data, and copyrights. 

(a) Grants issued pursuant to this 
part are subject to the patents, data, 
and copyrights regulation set forth in 
41 CFR Part 9-9. Exceptions from the 
provisions of 41 CFR Part 9-9 or from 
the patent, copyright, and technical 
data provisions of this part shall be 
obtained from the DOE Assistant 
General Counsel for Patents. 

(b) The patent rights (short form) 
clause in 41 CFR 9-9.107-6 is applica¬ 
ble to grants with educational, non¬ 
profit institutions. State and local gov¬ 
ernments, and certain individuals such 
as consultants not working under long¬ 
term agreements, where such grants 
involve research, development, or dem¬ 
onstration work. This clause may also 
be used in grants involving RD or D 
with individuals and small businesses 
receiving such grants under the "ap¬ 
propriate technology,” "NBS/OERI” 
programs, or other designated special 
programs. 

(c) Patent rights clause (long form). 
The patent rights clause (long form) 
in 41 CFR 9-9.107-5(a) is applicable to 
grants with profitmaking organiza¬ 
tions and individuals where such 
grants involve research, development, 
or demonstration work. This clause 
shall be used in any grant where a 
waiver of patent rights is requested 
except in grants being awarded under 


designated special programs such as 
"appropriate technology” or "NBS/ 
OERI" programs. If the waiver is 
granted, the appropriate waiver clause 
shall be substituted for the patent 
rights clause, long or short form, con¬ 
tained in the grant. 

(d) Rights in technical data clause 
(long form). The clause in 41 CFR 9- 

9.202- 3(e)(2) applies to grants with 
profitmaking organizations where 
such grants call for research, develop¬ 
ment, or demonstration work. When 
this clause is used, the "Additional 
Technical Data Requirements” clause 
of 41 CFR 9-9.202-3(c) shall normally 
also be used. The rights in technical 
data (short form) clause, 41 CFR 9- 

9.202- 3(gX2), may be used in grants 
with educational, nonprofit institu¬ 
tions, State and local governments, 
and individuals where such grants in¬ 
volve research, development, or dem¬ 
onstration work. In grants with indi¬ 
viduals or small businesses under spe¬ 
cial programs such as those for "ap¬ 
propriate technology” or "NBS/ 
OERI,” a "rights in technical data” 
clause shall normally not be required 
unless there are substantial data re¬ 
quirements. 

(e) Authorization and corisent The 
clause in 41 CFR 9-9.102.2 shall be 
used in all grants calling for research, 
development or demonstration work. 

(f) Notice and assistance. The clause 
in 41 CFR 9-9.104 shall be used in all 
grants in excess of $10,000 for con¬ 
struction, research, development or 
demonstration work, provided that the 
clause shall not be included in grants: 

(1) Where both performance and de¬ 
livery are to be outside the United 
States, its possessions, or Puerto Rico, 
unless the grant indicates that the 
supplies are ultimately to be shipped 
into the United States, its possessions, 
or Puerto Rico; or 

(2) of $10,000 or less. 

Note.—As a matter of administrative con¬ 
venience, the clause need not be deleted 
when it is part of a standard form being 
used for such grants since it is self-deleting. 

(g) Classified inventions. Unauthor¬ 
ized disclosure of classified subject 
matter, whether in a patent applica¬ 
tion or resulting from the issuance of 
a patent, may be a violation not only 
of the Atomic Energy Act of 1954, as 
amended, and other laws relating to 
espionage and National security, but 
also of the provisions pertaining to dis¬ 
closure of information incorporated in 
the grant. Accordingly, the clause of 
41 CFR 9-9.106 shall be included in 
every grant which covers or is likely to 
cover classified subject matter. 

(h) Reporting of royalties. In order 
that DOE may be informed regarding 
royalty payments to be made by a re¬ 
cipient in connection with any assist¬ 
ance, construction, or operation where 
the amount of the royalty payments is 


reflected in the award budget, or is to 
be reimbursed by the Government, the 
negotiator shall (1) obtain from the of¬ 
feror the information concerning the 
royalty payments expected to be made 
in connection with the proposed assist¬ 
ance, construction, or operation, to¬ 
gether with the names the licensors 
and either the patent numbers in¬ 
volved or such other information as 
will permit identification of the pat¬ 
ents and patent applications as well as 
the basis on which the royalties are to 
be paid; and (2) obtain from the of¬ 
feror a certification that the award 
budget includes no amount represent¬ 
ing the payment of any royalty by the 
offeror directly to others in connec¬ 
tion with the performance of the 
award; or (3) insert in th e grant the 
clause set forth in 41 CFR 9-9.110. 

Implementation op OMB A-102, A-110 

§ 601.100 Scope of section. 

This section implements OMB Circu- 
lear Nos. A-102 and A-110 as they 
apply to all grantees. 

§600.101 General. 

(a) Implementation approach. This 
section implements OMB Circulars A- 
102 and A-110 which are hereby incor¬ 
porated into this part. Implementation 
will not be a restatement of circular 
material, but will be limited to imple¬ 
mentation of areas required to be im¬ 
plemented by the circulars or DOE 
statutes. The circulars shall be com¬ 
plied with unless an exception is ob¬ 
tained in accordance with § 600.9. 

(b) Applicability to categories of 
grantees. Circulars A-102 and A-110 
are mandatory for State and local gov¬ 
ernments, and institutions of higher 
education, hospitals, and other non¬ 
profit organizations, respectively. This 
point will not be restated in individual 
§§600.102 through 600.118. The cir¬ 
culars do not include profitmaking or¬ 
ganizations, individuals, or foreign or¬ 
ganizations within their scope. There¬ 
fore, the applicability of each subject 
covered by the circulars to this ex¬ 
cluded group will be specified in each 
subsection in this section. Unless oth¬ 
erwise specified, the flexibility denot¬ 
ed by the words "shall usually” pro¬ 
vided in this section for applying the 
circular attachments to profitmaking 
organizations, individuals, and foreign 
organizations may be exercised by 
DOE grants officers without recourse 
to the exception procedure in 
§ 600.9. 

(c) Definitions. Circulars A-102 and 
A-110 use several terms to identify a 
Federal agency or department. The 
following terms in their singular or 
plural form as used in the circulars 
mean the Department of Energy: Fed¬ 
eral sponsoring agency. Federal 
agency, Federal grantor agency, or 
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grantor agency. When the term “head 
of” is used before any of the terms 
used to identify DOE. it shall mean 
the Secretary of DOE. 

(d) Meaning of shall and may . 
Where the circulars use the terms 
“shall” and “shall not.” the action or 
restriction prescribed by OMB shall be 
complied with unless an exception is 
approved in accordance with § 600.2-6. 
Where the circulars use the terms 
“may” or “at the option or discretion 
of the agency,” the most appropriate 
of the alternatives permitted may be 
selected by the responsible DOE grant 
program manager as best suits the in¬ 
dividual case without requesting an 
exception in accordance with § 600.9. 

(e) Subrecipients. OMB Circulars A- 
102 and A-110 require that the attach¬ 
ments to the circulars be applied to 
subgrantees performing substantive 
work under grants that are passed 
through or awarded by the primary 
grantee. The attachments to the circu¬ 
lars shall apply to subgrantees only 
when the prime grantee awards a sub¬ 
grant. If a grantee awards contracts, 
only attachment “O” to the circulars 
regarding procurement standards, and 
attachment “B” if the contract is for 
construction, shall apply to the gran¬ 
tee’s contractors. The circular attach¬ 
ments other than the procurement 
standards in attachment O and bond¬ 
ing and insurance in attachment B to 
A-102 and A-110 shall not be applica¬ 
ble to contracts awarded by grantees. 

§ 600.102 Cash depositories. 

OMB Circular A-102. Attachment A, 
and OMB Circular A-110, Attachment 

A, set forth standards governing the 
use of banks and other institutions as 
depositories of funds awarded by the 
Federal Government through grants. 
These standards shall usually be ap¬ 
plied to profitmaking organizations 
and foreign organizations. Physical 
separation of funds may be required of 
a grantee organization in the unusual 
case where there is a need for cash 
control and accountability of funds on 
a project basis. When grant funds are 
awarded to an individual, physical sep¬ 
aration of funds shall usually be re¬ 
quired. 

§ 600.103 Bonding and insurance. 

OMB Circular A-102, Attachment B, 
and OMB Circular A-110, Attachment 

B. set forth requirements regarding 
bonding and insurance. These require¬ 
ments shall usually be applied to pro¬ 
fitmaking organizations and individ¬ 
uals, but may be waived or modified if 
there are adequate business reasons or 
if the grantee is a foreign organiza¬ 
tion. 


§ 600.104 Retention and custodial require¬ 
ments for records. 

OMB Circular A-102, Attachment C, 
and OMB Circular A-110, Attachment 

C, set forth requirements regarding 
records. These requirements shall be 
applicable to all DOE grantees. Spe¬ 
cial arrangements may be made to 
meet the intent of the OMB require¬ 
ments if the grantee is a foreign orga¬ 
nization. 

§ 600.105 Waiver of “single” State agency 
requirements. 

OMB Circular A-102, Attachment D, 
regarding waiver of the “single” State 
agency requirements in accordance 
with section 204 of the Intergovern¬ 
mental Cooperation Act of 1968 shall 
apply only to State grantees. 

§ 600.106 Program income. 

OMB Circular A-102, Attachment E. 
and OMB Circular A-110, Attachment 

D, set forth standards regarding the 
accounting and disposition of program 
income. The standards in paragraphs 
2. 3, and 4 of attachments E and D 
shall usually be applied to profitmak¬ 
ing organizations, individuals, and for¬ 
eign organizations. Paragraph 5 in at¬ 
tachments E and D provides for alter¬ 
nate uses of income other than inter¬ 
est, proceeds from sale of real proper¬ 
ty, and royalties. For profitmaking or¬ 
ganizations and individuals, all other 
income earned during the grant period 
shall either be used to reduce the 
amount of support awarded by DOE 
or returned to DOE by check made 
payable to the U.S. Treasury at the 
end of the award period. For foreign 
organizations, the disposition of other 
income under paragraph 5 may be es¬ 
tablished by mutual agreement. 

§600.107 Cost sharing and matching 
share. 

(a) DOE policy on cost participation 
[Reserved]. 

(b) OMB Circular A-102. Attach¬ 
ment F, and OMB Circular A-110, At¬ 
tachment E. set forth criteria and pro¬ 
cedures for the' allowability of cash 
and in-kind contributions. These poli¬ 
cies shall not usually apply to grants 
with profitmaking organizations, indi¬ 
viduals, and foreign organizations, but 
may be where general guidance is 
needed. 

§ 600.108 Standards for financial manage¬ 
ment systems. 

OMB Circular A-02, Attachment G, 
and OMB Circular A-110, Attachment 
F, sets forth standards for grantee fi¬ 
nancial management systems. These 
requirements shall usually be applied 
to profitmaking organizations, individ¬ 
uals, and foreign organizations to 
serve the purpose of accounting for 
funds. However, to achieve the pur¬ 
pose with individuals and foreign orga¬ 


nizations, these standards may be 
modified and other special financial 
provisions may be developed by 
mutual agreement. 

(a) Federal cost principles. Expendi¬ 
tures under DOE grants shall be gov¬ 
erned by the Federal cost principles 
applicable to specific types of grantees 
as follows: 

Cl) Institutions of higher education. 
Principles for determining the costs 
applicable to research and develop¬ 
ment and to training and other educa¬ 
tional services performed by colleges 
and universities under Federal Gov¬ 
ernment grants are contained in FMC 
73-8 (formerly OMB Circular A-21). 
This circular is applicable to all DOE 
awards to both public and private in¬ 
stitutions of higher education is codi¬ 
fied in 34 CFR Part 254. 

(2) Other nonprofit organizations. A 
proposed set of Govemmentwide cost 
principles for certain other nonprofit 
organizations was published for public 
comment in the Federal Register of 
Tuesday, April 26. 1977. Pending the 
promulgation of such Govem¬ 
mentwide cost principles, expenditures 
under DOE grants with nonprofit or¬ 
ganizations shall be governed by sub- 
part 1-15.2 of the Federal Procure¬ 
ment Regulation (41 CFR Subpart 1- 
15.2), and DOE Procurement Regula¬ 
tion 9-15.2 (41 CFR Subpart 9-15.2). 

(3) Profitmaking organizations and 
individuals. The govemmentwide cost 
principles and procedures for use in 
cost-reimbursement type contracts 
with commericial organizations, con¬ 
tained in 41 CFR Subpart 1-15.2, as 
supplemented by DOE Procurement 
Regulation Subpart 9-15.2 (41 CFR 9- 
15.2), shall be applicable to DOE 
grants to profitmaking organizations 
including profitmaking educational or¬ 
ganizations, and individuals. 

(4) State and local governments. 
FMC 74-4 (formerly OMB Circular A- 
87) provides principles and standards 
for determining costs applicable to 
grants with State and local govern¬ 
ments. That circular, which is applica¬ 
ble to all DOE awards to State and 
local government entities (excluding 
publicly financed colleges and univer¬ 
sities and hospitals), is codified in 34 
CFR Part 255. 

(5) Applicability to contracts under 
grants. Grantees are responsible for 
assuring that costs of all contracts 
under DOE grants are subject to those 
cost principles and procedures appro¬ 
priate to the contract type and con¬ 
tractor organization or institution in¬ 
volved. For example, if the contract is 
a cost reimbursement type for supplies 
or services with a commercial concern, 
41 CFR Subpart 1-15.2, shall apply: if 
the contract is for experimental, devel¬ 
opmental. or research work with an 
educational institution, 41 CFR, Sub¬ 
part 1-15.3, shall apply. 
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(6) Conflicting guidelines . In the 
event of any discrepancy between the 
summary information contained in 
this section and any specific provision 
of the applicable Federal cost princi¬ 
ples, the cost principles in effect as of 
the effective date of the DOE grant 
shall govern. In case of a discrepancy 
between the special provisions of a 
DOE grant and the standards of the 
applicable cost principles, the special 
provisions of the grant shall govern. 

(b) Other financial considerations — 

(1) Maximum obligation. The maxi¬ 
mum obligation of DOE for support of 
the project shall not exceed the 
amount specified in the grant instru¬ 
ment, as amended. DOE will not 
amend grants to provide additional 
funds for such purposes as reimburse¬ 
ment for unrecovered indirect costs re¬ 
sulting from the establishment of final 
negotiated rates or for increases in sal¬ 
aries, fringe benefits, and other costs. 

(2) Applicable credits. Purchase dis¬ 
counts, rebates, allowances, and other 
credits relating to any allowable cost, 
received by or accruing to the grantee 
shall be credited to the Government 
either as a cost reduction or by cash 
refund, as appropriate. 

(3) Preaward costs. Costs incurred 
prior to the effective date of the grant 
shall not be charged against the grant 
without written approval of the grants 
officer. 

(4) Post-expiration costs. DOE funds 
shall not be obligated by grantees sub¬ 
sequent to the expiration date of the 
grant except to liquidate valid commit¬ 
ments which were made by the grant¬ 
ee on or before the expiration date. 
Costs incurred after the grant expira¬ 
tion date shall not be allowed unless 
the grant is modified in writing to so 
allow. 

§600.109 Financial reporting require¬ 
ments. 

OMB Circular A-102, Attachment H, 
and OMB Circular A-110, Attachment 
G, set forth uniform financial report¬ 
ing and payment request procedures. 

(a) Paragraphs 3(a)(2) in attach¬ 
ments H and G require DOE to pre¬ 
scribe whether the financial status 
report shall be on a cash or accrual 
basis. DOE requires submission of fi¬ 
nancial reports on an accrual basis. 
This policy shall be applicable to all 
grantees except individuals who may 
submit financial reports on either a 
cash or accrual basis. 

(b) Provisions applicable to profit¬ 
making organizations and individuals. 

(1) When payment is made in ad¬ 
vance or reimbursement by U.S. Treas¬ 
ury checks, the standard form 1034, 
public voucher, and standard form 
1035, continuation sheet, shall usually 
be used. The request for payment 
shall include the cumulative costs in¬ 
curred by budget cost element 


through the billing period, the 
amount previously received from 
DOE, either in advance or as a reim¬ 
bursement, and the current amount 
requested. When this information is 
included, no additional interim finan¬ 
cial report shall be required. An origi¬ 
nal and two copies shall be submitted. 
Requests for payment may usually be 
submitted monthly, or as often as bi¬ 
weekly, if approved by the grants offi¬ 
cer. 

(2) If payment is made by letter of 
credit, then the report of Federal cash 
transactions described in A-110 shall 
be submitted quarterly with a finan¬ 
cial status report at the end of the 
grant. 

(3) Final cost report Profitmaking 
organizations and individuals shall 
submit a final cost report within 90 
days after the end of the grant period. 
The format of the report shall be the 
same as the budget as awarded. The 
final cost report shall compare the 
amounts allocated in the award budget 
to the amounts expended for each 
budget element, and shall indicate 
whether there is an unobligated bal¬ 
ance to be refunded to DOE. 

(c) Provisions applicable to foreign 
organizations. 

(1) Payments shall be made in the 
manner described in § 600.109(b)(1) 
Forms other than the SF 1034 and SF 
1035 may be substituted by the grant¬ 
ee if equivalent information is pro¬ 
vided. 

(2) A final cost report shall be sub¬ 
mitted in the manner described in 
§ 600.109(b)(3). 

§ 600.110 Monitoring and reporting of pro¬ 
gram performance. 

OMB Circular A-102, Attachment I, 
and OMB Circular A-110, Attachment 

H, set forth procedures for monitoring 
and reporting program performance of 
grantees. Reporting requirements 
under grants may also be met by the 
use of DOE forms if formally ap¬ 
proved by DOE and OMB. Use of DOE 
substitute forms shall be at the discre¬ 
tion of the DOE project officer. The 
procedures in the OMB circulars may 
be applied to profitmaking organiza¬ 
tions, individuals, and foreign organi¬ 
zations where appropriate. Reporting 
requirements for these grantees may 
be tailored to meet the needs of a par¬ 
ticular project or program consistent 
with the OMB policy that grantees are 
responsible for monitoring perform¬ 
ance. 

§600.111 Payment requirements. 

OMB Circular A-102, Attachment J, 
and OMB Circular A-110, Attachment 

I, set forth methods of making pay¬ 
ments. These methods shall be applied 
to all grantees, except that foreign or¬ 
ganizations are not eligible to use the 
letter of credit method of payment. 


§600.112 Budget and financial plan revi¬ 
sion procedures. 

OMB Circular A-102, Attachment K, 
and OMB Circular A-110, Attachment 

J, set forth requirements for reporting 
of deviations from financial plans and 
granting approvals. These require¬ 
ments and procedures shall usually be 
applied to profitmaking organizations, 
individuals, and foreign organizations, 
but may be waived or modified if there 
are adequate business reasons. 

§600.113 Closeout procedures. 

OMB Circular A-102, Attachment L, 
and OMB Circular A-110, Attachment 

K. prescribes uniform closeout proce¬ 
dures. These procedures shall be appli¬ 
cable to all DOE grants and grantees. 

§600.114 Suspension and termination. 

OMB Circular A-102, Attachment L, 
paragraphs 4 and 5. and OMB Circular 
A-110, Attachment L. prescribes proce¬ 
dures for suspension and termination. 
These procedures shall be applicable 
to all DOE grants and grantees. 

§600.115 Standard forms for applying for 
Federal assistance. 

OMB Circular A-102, Attachment M, 
and OMB Circular A-110. Attachment 

M. promulgate standard forms for ap¬ 
plying for Federal assistance, includ¬ 
ing those applications which are for 
grants under programs covered by 
Part I, Attachment A, OMB Circular 
A-95. The requirements in attachment 
M to A-102 and A-110 shall not be ap¬ 
plicable to profitmaking organizations, 
individuals, or foreign organizations. 

§600.116 Property management standards. 

OMB Circular A-102. Attachment N, 
and OMB Circular A-110. Attachment 

N, prescribe uniform standards gov¬ 
erning the utilization and disposition 
of property. 

(a) Paragraph 8 in attachment N to 
A-102 and A-110, which covers intan¬ 
gible property, inventions and patents, 
and copyrights, shall not be applicable 
to any DOJI grants because DOE stat¬ 
utory patent provisions govern. The 
patent provisions applicable to all 
DOE grants and grantees are pre¬ 
scribed in § 600.82. 

(b) The provisions of attachment N 
to A-102 and A-110 shall only apply to 
profitmaking organizations, individ¬ 
uals, and foreign organizations when 
federally owned property is made 
available for use by the grantee, or 
when the grant award provides for 
transfer or vesting of title to property 
acquired with Federal funds in the 
grantee. Title to property furnished 
by DOE, or property excluding ex¬ 
pendable personal property acquired 
by the grantee under the grant shall 
not vest in a profitmaking organiza¬ 
tion, an individual, or a foreign organi¬ 
zation unless statutory authority for 
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such vesting is available, and then 
only as explicitly provided in the grant 
award. If such authority is available, 
then title shall irrevocably vest in the 
grantee with no further accountability 
to the Department. 

§ 600.117 Procurement standards. 

OMB Circular A-102, Attachment O, 
and OMB Circular A-110, Attachment 
O, provide standards for use by gran¬ 
tees in establishing procedures for the 
procurement of supplies, equipment, 
construction and other services with 
Federal funds. 

(a) OMB Circular A-102, Attach¬ 
ment O, paragraph (g), and OMB Cir¬ 
cular A-110, Attachment O, paragraph 
(h), provide that rights to inventions 
and materials generated under con¬ 
tracts awarded by grantees are subject 
to regulations issued by the Federal 
sponsoring agency. The applicable 
DOE regulations regarding patents, 
rights in technical data, etc., are in 41 
CFR 9-9. A summary of these require¬ 
ments is contained in §600.82. For 
the purpose of this part, the term con¬ 
tract as used in 41 CFR Part 9-9 
means grant, and the term subcon¬ 
tract means a contract or subgrant 
awarded by the grantee under its 
grant. 

(b) The procurement standards in 
Attachment O to OMB Circular A-102 
and A-110 shall be applicable to all 
grantees except that foreign organiza¬ 
tions may procure using their normal 
business practices. 

§600.118 Protests. 

* -\ 

This section shall be applicable to all 
grants. Attachment O to OMB Circu¬ 
lars A-102 and A-110 states that gran¬ 
tees are responsible, without recourse 
to the grantor agency, for resolution 
of all contractual and administrative 
issues arising out of procurements 
under grants including protests of 
award, disputes, and claims. GAO reg¬ 
ulations, 40 FR 42406, require agency 
reports on certain protests lodged by 
bidders on contract awards under 
grants. Such required agency reports 
shall be prepared by the grants officer 
for submission to the Procurement 
and Contracts Management Director¬ 
ate (PR-31) for forwarding to GAO. 
GAO does not take jurisdiction of dis¬ 
putes or claims. 

Subporf C—Cooperative Agreements— 
[Reserved] 

[FR Doc. 78-23406 Filed 8-18-78; 8:45 ami 


[ 4910 - 13 ] 

DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 
[14 CFR Part 71] 

[Airspace Docket No. 78-RM-211 

TRANSITION AREA 
Proposed Establishment 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice (NPRM) pro¬ 
poses to amend the 1,200 foot transi¬ 
tion area at Kalispell, Mont, to pro¬ 
vide controlled airspace for straight-in 
approaches to Glacier Park Interna¬ 
tional Airport and additional con¬ 
trolled airspace for air traffic control 
purposes. 

DATES: Comments must be received 
on or before October 6, 1978. 

ADDRESSES: Send comments on the 
proposal to: Chief, Air Traffic Divi¬ 
sion, Attn: ARM-500, Federal Aviation 
Administration. 10455 East 25th 
Avenue, Aurora, Colo. 80010. A public 
docket will be available for examina¬ 
tion by interested persons in the 
Office of the Regional Counsel, Feder¬ 
al Aviation Administration, 10455 East 
25th Avenue, Aurora, Colo. 80010. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. David M. Laschinger, Airspace 
Specialist, Operations, Procedures 
and Airspace Branch (ARM-539), 
Air Traffic Division, Federal Avi¬ 
ation Administration, Rocky Moun¬ 
tain Region, 10455 East 25th 
Avenue, Aurora, Colo. 80010; tele¬ 
phone 303-837-3937. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested persons may participate 
in the proposed rulemaking by submit¬ 
ting such written data, views, or argu¬ 
ments as they may desire. Communi¬ 
cations should be submitted in tripli¬ 
cate to the Chief, Air Traffic Division, 
Federal Aviation Administration, 
10455 East 25th Avenue, Aurora, Colo. 
80010. All communications received 
will be considered before action is 
taken on the proposed amendment. No 
public hearing is contemplated at this 
time, but arrangements for informal 
conferences with Federal Aviation Ad¬ 
ministration officials may be made by 
contacting the Regional Air Traffic 
Division Chief. Any data, views, or ar¬ 
guments presented during such con¬ 
ferences must also be submitted in 
writing in accordance with this notice 
in order to become part of the record 
for consideration. The proposal con¬ 


tained in this notice may be changed 
in the light of comments received. 

Availability of NPRM 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Federal Aviation Administration, 
Office of Public Affairs, Attention: 
Public Information Center, APA-430, 
800 Independence Avenue SW. Wash¬ 
ington, D.C. 20591, or by calling 202- 
426-8058. Communications must iden¬ 
tify the notice number of this NPRM. 
Persons interested in being placed on a 
mailing list for future NPRM’s should 
also request a copy of Advisory Circu¬ 
lar No. 11-2 which describes the appli¬ 
cation procedure. 

The Proposal 

The Federal Aviation Administra¬ 
tion is considering an amendment to 
Subpart G of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
by amending the 1,200 foot transition 
area at Kalispell, Mont. This proposal 
is necessary to provide controlled air¬ 
space for straight-in approaches to 
Glacier Park International Airport 
and additional controlled airspace for 
air traffic control purposes. According¬ 
ly, the Federal Aviation Administra¬ 
tion proposes to amend Subpart G of 
Part 71 of the Federal Aviation Regu¬ 
lations (14 CFR Part 71) as follows: 

By amending 71.181 by designating 
the following transition area: 

Kalispell. Mont. 

• • • and that airspace extending upward 
from 1.200 feet above the surface bounded 
by a line beginning at 47“3000‘ N.. 

113*30*00" W., to 48*30 00" N.. 113*30*00" W.. 
to 48'30*00" N., 115*0000" W., to 48*12*00” 
N.. 115*00 00" W.. to 48*12 00" N.. 115*30*00 
W.. to 47*30*00" N.. 115*3000" W., to the 
point of beginning. 

Drafting Information 

The principal authors of this docu¬ 
ment are Mr. David M. Laschinger, Air 
Traffic Division, and Mr. Daniel J. Pe¬ 
terson. Office of the Regional Coun¬ 
sel, Rocky Mountain Region. 

This amendment is proposed under 
authority of section 307(a) of the Fed¬ 
eral Aviation Act of 1958, as amended. 
(49 U.S.C. 1348(a)), and of section 6(c) 
of the Department of Transportation 
Act (49 UJS.C. 1655(c)). 

Note.—' The Federal Aviation Administra 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State 
ment under Executive Order 11821 and 
OMB Circular A-107. 

Issued in Aurora, Colo., on August 
11, 1978. 

M. M. Martin, 

Director , Rocky Mountain Region . 

(FR Doc. 78-23379 Filed 8-18-8:45 am] 
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[14 CFR Part 71] 

[Airspace Docket No. 78-EA-58] 

GROVE CITY, PA. 

Proposed Alteration of Transition Area 

AGENCY: Federal Aviation Adminis¬ 
tration (FAA), DOT. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This notice proposes to 
alter the Grove City, Pa., transition 
area, over Grove City Airport, Grove 
City, PA. This alteration will provide 
protection to aircraft executing the 
new RNAV RWY 9 and RNAV RWY 
27 instrument approaches which have 
been developed for the airport. An in¬ 
strument approach procedure requires 
the designation of controlled airspace 
to protect instrument aircraft utilizing 
the instrument approach. 

DATES: Comments must be received 
on or before October 26. 1978. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Chief, Air¬ 
space & Procedures Branch, AEA-530, 
Eastern Region, Federal Aviation Ad¬ 
ministration, Federal Building, Jamai¬ 
ca, N.Y. 11430. The docket may be ex¬ 
amined at the following location: FAA, 
Office of Regional Counsel, AEA-7, 
Federal Building, J.F.K. International 
Airport, Jamaica. N.Y. 11430. 

FOR FURTHER INFORMATION 
CONTACT: 

Frank Trent. Airspace & Procedures 
Branch, AEA-530, Air Traffic Divi¬ 
sion, Federal Aviation Administra¬ 
tion, Federal Building, J.F.K. Inter¬ 
national Airport, Jamaica, N.Y. 
11430, Telephone 212-995-3391. 

Comments Invited 

Interested parties may participate in 
the proposed rulemaking by submit¬ 
ting such written data, views or argu¬ 
ments as they may desire. Communi¬ 
cations should identify the airspace 
docket number and be submitted in 
triplicate to the Director, Eastern 
Region, Attention: Chief, Air Traffic 
Division, Federal Aviation Administra¬ 
tion, Federal Building, J.F.K. Interna¬ 
tional Airport, Jamaica, N.Y. 11430. 
All communications received on or 
before October 26, 1978, will be consid¬ 
ered before action is taken on the pro¬ 
posed amendment. The proposals con¬ 
tained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available, 
both before and after the closing date 
for comments, in the rules docket for 
examination by interested persons. 
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Availability of NPRM 

Any person may obtain a copy of 
this notice of proposed rulemaking 
(NPRM) by submitting a request to 
the Chief, Airspace & Procedures 
Branch, AEA-530, Eastern Region, 
Federal Aviation Administration, Fed¬ 
eral Building, Jamaica. N.Y. 11430, or 
by calling 212-995-3391. Communica¬ 
tions must identify the notice number 
of this NPRM. Persons interested in 
being placed on a mailing list for 
future NPRMs should also request a 
copy of Advisory Circular No. 11-2 
which describes the application proce¬ 
dures. 

The Proposal 

The FAA is considering an amend¬ 
ment to Subpart G of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter a transition area over 
Grove City. The proposed alteration 
will add a transition area extension to 
the west, approximately 1 mile long 
and 5 miles wide and an extension to 
the east, approxmately 4 miles long 
and 5 miles wide. 

Drafting Information 

The principal authors of this docu¬ 
ment are Frank Trent, Air Traffic Di¬ 
vision, and Thomas C. Halloran, Office 
of the Regional Counsel. 

The Proposed Amendment 

Accordingly, pursuant to the author¬ 
ity delegated to me, the Federal Avi¬ 
ation Administration proposes to 
amend §71.181 of Part 71 of the Fed¬ 
eral Aviation Regulations (14 CFR 
Part 71) as follows: 

1. Amend §71.181 of Part 71 of the 
Federal Aviation Regulations by delet¬ 
ing the description of the Grove City, 
Pa. 700-foot floor transition area and 
by inserting the following in lieu 
thereof: 

That airspace extending upward from 700 
feet above the surface within a 5-mile radius 
of the center, 41*08'42" N., 80°09'54" W., of 
Grove City Airport. Grove City. Pa.; within 
2 miles each side of the Ellwood City. Pa. 
VORTAC 005* radial, extending from the 5- 
mile radius area to 16.5 miles north of the 
VORTAC; within 2.5 miles each side of a 
261* bearing from a point 41*0848" N., 
80*1018" W. t extending from said point to 
5.5 miles west; within 2.5 miles each side of 
a 081* bearing from a point 41*08'48" N., 
800936" W.. extending from said point to 9 
miles east. 

(Sec. 307(a) of the Federal Aviation Act of 
1958 (72 Stat. 749; (49 U.S.C. 1348(a)) sec. 
6(c) of the Department of Transportation 
Act (49 U.S.C. 1655(0); and 14 CFR 11.65).) 

Note.— The Federal Aviation Administra¬ 
tion has determined that this document 
does not contain a major proposal requiring 
preparation of an Economic Impact State¬ 
ment under Executive Order 11821 as 
amended by Executive Order 11949 and 
OMB Circular A-107. 
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Issued in Jamaica, N.Y., on August 9, 
1978. 

William E. Morgan, 
Director , Eastern Region. 
[FR Do. 78-23380 Filed 8-18-78; 8:45 am] 
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FEDERAL TRADE COMMISSION 

[16 CFR Part 13] 

[File No. 761 0074] 

MCDONNELL DOUGLAS CORP., LOCKHEED 
CORP., AND BOEING CO. 

Content Agreements With Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ments. 

SUMMARY: In settlement of alleged 
violations of Federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, these provi¬ 
sionally accepted consent agreements, 
among other things, would require 
three aircraft manufacturers located 
in St. Louis County, Mo., Burbank, 
Calif., and Seattle, Wash., respective¬ 
ly, to cease offering or making pay¬ 
ments to influential foreign entities 
for the purpose of preventing competi¬ 
tion in the sale of their aircraft 
abroad. Further, the firms must keep 
adequate documentation of all pay¬ 
ments. brokerage fees, commissions, or 
political campaign contributions paid 
to any one foreign party which total in 
excess of $100,000 annually. 

DATE: Comments must be received on 
or before October 20. 1978. 

ADDRESS: Comments should be di¬ 
rected to Office of the Secretary, Fed¬ 
eral Trade Commission. 6th Street and 
Pennsylvania Avenue NW., Washing¬ 
ton, D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Daniel A. Laufer, 202-376-2891, or 
Jaime Taronzi, Jr., 202-376-2894. At¬ 
torneys, Bureau of Competition, 
Federal Trade Commission, 6th 
Street and Pennsylvania Avenue 
NW., Washington. D.C. 20580. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 6(f) of the Federal 
Trade Commission Act, 38 Stat. 721, 15 
U.S.C. 46 and § 2.34 of the Commis¬ 
sion’s rules of practice (16 CFR 2.34), 
notice is hereby given that the follow¬ 
ing consent agreements containing 
consent orders to cease and desist and 
an explanation thereof, having been 
filed with and provisionally accepted 
by the Commission, have been placed 
on the public record, together with 
material submitted to the Commission 
that is not exempt from public disclo- 
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sure under the Freedom of Informa¬ 
tion Act, for a period of sixty (60) 
days. Public comment is invited. Such 
comments or views will be considered 
by the Commission and will be availa¬ 
ble for inspection and copying at its 
principal office in accordance with 
§ 4.9(b)(14) of the Commission's rules 
of practice (16 CFR 4.9(b)<14)). 

[Docket No. ] 

McDonnell Douglas Corp. 

AGREEMENT CONTAINING CONSENT ORDER 
TO CEASE AND DESIST 

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of McDon¬ 
nell Douglas Corp., a corporation, and 
its subsidiaries, and it now appeared 
that McDonnell Douglas Corp., a cor¬ 
poration, on behalf of itself and its 
subsidiaries is willing to enter into an 
agreement containing an order to 
cease and desist from the use of the 
acts and practices being investigated. 

It is hereby agreed by and between 
McDonnell Douglas Corp. by its duly 
authorized officer, and counsel for the 
Federal Trade Commission that: 

1. Proposed respondent, McDonnell 
Douglas Corp., is a corporation orga¬ 
nized, existing, and doing business 
under and by virtue of the laws of the 
State of Maryland with its offices and 
principal place of business located at 
Airport and Brown Roads, St. Louis, 
County, Mo. 

2. Proposed respondent admits all of 
the jurisdictional facts set forth in the 
draft of the complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order to challenge 
or contest the validity of the order en¬ 
tered pursuant to this agreement. 

4. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission, it, to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released; and 
such acceptance may be withdrawn by 
the Commission if, within sixty (60) 
days after the acceptance, comments 
or views submitted to the Commission 
disclose facts or considerations which 
indicate that the order contained in 
the agreement is inappropriate, im¬ 
proper, or inadequate. 

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 


that the law has been violated as al¬ 
leged in the draft of complaint here 
attached. 

6. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion, and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 2.34(b) of the Commission’s rules, 
the Commission may, without further 
notice to proposed respondent, (1) 
issue its complaint here attached and 
its decision containing the following 
order to cease and desist in disposition 
of the proceeding; and (2) make infor¬ 
mation public in respect thereto, pro¬ 
vided that nothing herein shall be 
deemed to waive McDonnell Douglas 
Corp. claim to confidential treatment 
of detailed information regarding its 
foreign sales and payments made in 
connection therewith. When so en¬ 
tered, the order to cease and desist 
shall have the same force and effect 
and shall become final and may be al¬ 
tered, modified, or set aside in the 
same manner and within the same 
time provided by statute for other 
orders. The complaint may be used in 
construing the terms of the order. 

7. Proposed respondent has read the 
proposed complaint and order contem¬ 
plated hereby, and understands that 
once the order has been issued, it will 
be required to file one or more compli¬ 
ance reports showing that it has fully 
complied with the order, and may be 
liable for a civil penalty of up to 
$10,000 per day for violation of the 
order after it becomes final. 

[Docket No. 3 
McDonnell Douglas Corp. 
order 

I. It is hereby ordered. That respon¬ 
dent McDonnell Douglas Corp., and its 
officers, agents, employees, represen¬ 
tatives. successors, and assigns, and its 
subsidiaries, through any corporate or 
other device, in its transactions in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade Commis¬ 
sion Act, shall cease and desist, in con¬ 
nection with its foreign sales activity, 
from offering to make or making pay¬ 
ments to officers, employees, agents, 
or representatives of commercial cus¬ 
tomers or foreign governments in any 
form whatsoever, directly or indirect¬ 
ly, where the purpose of such pay¬ 
ments is to influence the recipient of 
the payment or the customer to favor 
respondent at the expense of one or 
more domestic competitors of respon¬ 
dent or to prevent domestic competi¬ 
tors from bidding, selling, or otherwise 
doing business in competition with re¬ 
spondent in the sale of aircraft, air¬ 
craft parts or related services to for¬ 
eign governments or business entities. 
For purposes of this Order, “pay¬ 
ments” shall not include normal busi¬ 


ness expenditures for entertainment, 
travel or small gifts (the cost of which 
does not exceed $1,000 per gift) for 
promotion of respondent’s products or 
services, or payments permitted under 
section 103(b) or 104(d)(2) of the For¬ 
eign Corrupt Practices Act of 1977. 

II. It is further ordered. That respon¬ 
dent and its subsidiaries shall main¬ 
tain adequate documentation, with re¬ 
spect to all payments referred to in 
the previous paragraph; and with re¬ 
spect to all brokerage fees, commis¬ 
sions or political campaign contribu¬ 
tions which total in excess of $100,000 
in any calendar year, paid to any one 
foreign public official, person, firm, 
corporation, or other foreign entity, 
and the Federal Trade Commission 
shall have continuing access to such 
documentation. Such documentation 
shall include, but not be limited to, all 
internal memoranda, all financial doc¬ 
uments, and all correspondence with 
third persons, firms, corporations, or 
other entities regarding such pay¬ 
ments, brokerage fees, commissions or 
political campaign contributions and 
all correspondence with international 
marketing consultants regarding 
breaches of their consulting contracts, 
maintained in the ordinary course of 
business. 

III. It is further ordered. That in the 
event there is to be any change in re¬ 
spondent’s policy respecting payments 
by respondent in connection with its 
foreign sales activities, respondent will 
file with the Federal Trade Commis¬ 
sion, within 10 days of the date when 
such change in policy is scheduled to 
become effective, *a report detailing 
the change in such policy proposed to 
be made. 

IV. It is further ordered. That any 
violation of this Order shall be consid¬ 
ered a continuing violation from the 
date any offer of payment or payment is 
made, whichever occurs first, until the 
date any contract procured by such 
offer or payment, whether or not such 
contract is altered, amended, or modi¬ 
fied, is fulfilled or terminated, and 
each day of continuation shall be 
treated as a separate violation in ac¬ 
cordance with section 5(m)(l)(c) of the 
Federal Trade Commission Act. This 
continuing violation provision shall 
apply only to “payments” proscribed 
by this Order and shall not apply to 
“offers” that do not result in a pro¬ 
scribed payment. 

V. It is further ordered. That respon¬ 
dent shall notify the Commission at 
least thirty (30) days prior to any pro¬ 
posed change in the corporate respon¬ 
dent which may affect compliance ob¬ 
ligations arising out the Order—such 
as dissolution, assignment, or sale—re¬ 
sulting in the emergence of a successor 
corportation, the creation or dissolu¬ 
tion of subsidiaries or joint ventures. 
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VI. It is further ordered, That re¬ 
spondent shall forthwith distribute a 
copy of the Order to each of its oper¬ 
ating divisions and subsidiaries. 

VII. It is further ordered. That re¬ 
spondent shall, within sixty (60) days 
of service of the Order, file with the 
Commission a report in writing, set¬ 
ting forth in detail the manner and 
form in which it has complied with 
the Order. 

VII. It is further ordered. That the 
effective date for compliance with this 
Order shall be , 1978. 

Lockheed Corp. 

[Docket No. ] 

agreement containing consent order 

TO CEASE AND DESIST 

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of Lockheed 
Corp., a corporation, and its subsidiar¬ 
ies, and it now appeared that Lock¬ 
heed Corp., a corporation, on behalf of 
itself and its subsidiaries, is willing to 
enter into an agreement containing an 
order to cease and desist from the use 
of the acts and practices being investi¬ 
gated. 

It is hereby agreed by and between 
Lockheed Corp. by its duly authorized 
officer, and counsel for the Federal 
Trade Commission that: 

1. Proposed respondent, Lockheed 
Corp., is a corporation organized, ex¬ 
isting and doing business under and by 
virtue of the laws of the State of Cali¬ 
fornia, with its offices and principal 
place of business located at 2555 Hol¬ 
lywood Way. Burbank. Calif. 91503. 

2. Proposed respondent admits all of 
the jurisdictional facts set forth In the 
draft of the complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps; 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 

4. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission it, to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released; and 
such acceptance may be withdrawn by 
the Commission if, within sixty (60) 
days after the acceptance, comments 
or views submitted to the Commission 
disclose facts or considerations which 
indicate that the order contained in 
the agreement is inappropriate, im¬ 
proper, or inadequate. 


5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as al¬ 
leged in the draft of complaint here 
attached. 

6. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion, and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 2.34(b) of the Commission’s rules, 
the Commission may, without further 
notice to proposed respondent, (1) 
issue its complaint corresponding in 
form and substance with the draft of 
complaint here attached and its deci¬ 
sion containing the following order to 
cease and desist in disposition of the 
proceeding; and (2) make information 
public in respect thereto, provided 
that nothing herein shall be deemed 
to waive Lockheed Corp.’s claim to 
confidential treatment of detailed in¬ 
formation regarding its foreign sales 
and payments made in connection 
therewith. When so entered, the order 
tp cease and desist shall have the same 
force and effect and shall become final 
and may be altered, modified, or set 
aside in the same manner and within 
the same time provided by statute for 
other orders. The complaint may be 
used in construing the terms of the 
order. 

7. Proposed respondent has read the 
proposed complaint and order contem¬ 
plated hereby and understands that 
once the order has been issued, it will 
be required to file one or more compli¬ 
ance reports showing that it has fully 
complied with the order, and may be 
liable for a civil penalty of up to 
$10,000 per day for violation of the 
order after it becomes final. 

[Docket No. ] 

Lockheed Corp. 
order 

I. It is hereby ordered , That respon¬ 
dent, Lockheed Corp. and its officers, 
agents, employees, representatives, 
successors and assigns, and its subsid¬ 
iaries, through any corporate or other 
device, in its transactions in or affect¬ 
ing commerce, as “commerce” is de¬ 
fined in the Federal Trade Commis¬ 
sion Act, shall cease and desist, in con¬ 
nection with its foreign sales activity, 
from offering to make or making pay¬ 
ments to officers, employees, agents, 
or representatives of commercial cus¬ 
tomers or foreign governments in any 
form whatsoever, directly or indirect¬ 
ly, where the purpose of such pay¬ 
ments is to influence the recipient of 
the payment or the customer to favor 
respondent at the expense of one or 
more domestic competitors of respon¬ 
dent or to prevent domestic competi¬ 
tors from bidding, selling, or otherwise 
doing business in competition with re¬ 


spondent in the sale of aircraft, air¬ 
craft parts, or related services to for¬ 
eign governments or business entities. 
For purposes of this Order, “pay¬ 
ments” shall not include normal busi¬ 
ness expenditures for entertainment, 
travel, or small gifts (the cost of which 
does not exceed $1,000 per gift) for 
promotion of respondent’s products or 
services, or payments permitted under 
sections 103(b) or 104(d)(2) of the For¬ 
eign Corrupt Practices Act of 1977. 

II. It is further ordered , That respon¬ 
dent and its subsidiaries shall main¬ 
tain adequate documentation, with re¬ 
spect to all payments referred to in 
the previous paragraph; and with re¬ 
spect to all brokerage fees, commis¬ 
sions, or political campaign contribu¬ 
tions which total in excess of $100,000 
in any calendar year, paid to any one 
foreign public official, person, firm, 
corporation, or other foreign entity, 
and the Federal Trade Commission 
shall have continuing access to such 
documentation. Such documentation 
shall include, but not be limited to, all 
internal memoranda, all financial doc¬ 
uments, and all correspondence with 
third persons, firms, corporations, or 
other entities regarding such pay¬ 
ments, brokerage fees, commissions or 
political campaign contributions, and 
all correspondence with international 
marketing consultants regarding 
breaches of their consulting contracts, 
maintained in the ordinary course of 
business. 

III. It is further ordered , That in the 
event there is to be any change in re¬ 
spondent’s policy respecting payments 
by respondent in connection with its 
foreign sales activities, respondent will 
file with the Federal Trade Commis¬ 
sion, within ten (10) days of the date 
when such change in policy is sched¬ 
uled to become effective, a report de¬ 
tailing the change in such policy pro¬ 
posed to be made. 

IV. It is further ordered , That any 
violation of this Order shall be consid¬ 
ered a continuing violation from the 
date any offer of payment or payment 
is made, whichever occurs first, until 
the date any contract procured by 
such offer or payment, whether or not 
such contract is altered, amended, or 
modified, is fulfilled or terminated, 
and each day of continuation shall be 
treated as a separate violation in ac¬ 
cordance with section 5(mXl)(c) of the 
Federal Trade Commission Act. This 
continuing violation provision shall 
apply only to “payments” proscribed 
by this Order and shall not apply to 
“offers” that do not result in a pro¬ 
scribed payment. 

V. It is further ordered , That respon¬ 
dent shall notify the Commission at 
least thirty (30) days prior to any pro¬ 
posed change in the corporate respon¬ 
dent which may affect compliance ob¬ 
ligations arising out of the Order such 
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as dissolution, assignment, or sale re¬ 
sulting in the emergence of a successor 
corporation, the creation or dissolu¬ 
tion of subsidiaries or joint ventures. 

VI. It is further ordered. That re¬ 
spondent shall forthwith distribute a 
copy of the Order to each of its oper¬ 
ating divisions and subsidiaries. 

VII. It is further ordered. That re¬ 
spondent shall, within sixty (60) days 
of service of the Order file with the 
Commission a report in writing, set¬ 
ting forth in detail the manner and 
form in which it has complied with 
the Order. 

VIII. It is further ordered. That the 

effective date for compliance with this 
Order shall be-, 1978. 

[Docket No.-1 

Boeing Co. 

AGREEMENT CONTAINING CONSENT ORDER 
TO CEASE AND DESIST 

The Federal Trade Commission 
having initiated an investigation of 
certain acts and practices of the 
Boeing Co., a corporation, and its sub¬ 
sidiaries, and it now appearing that 
the Boeing Co., a corporation, on 
behalf of itself and its subsidiaries is 
willing to enter into an agreement con¬ 
taining an order to cease and desist 
from the use of the acts and practices 
being investigated. 

It is hereby agreed by and between 
the Boeing Co. by its duly authorized 
officer, and counsel for the Federal 
Trade Commission that: 

1. Proposed respondent, the Boeing 
Co., is a corporation organized, exist¬ 
ing and doing business under and by 
virtue of the laws of the State of Dela¬ 
ware with its offices and principal 
place of business located at 7755 East 
Marginal Way South, Seattle, Wash. 
98124. 

2. Proposed respondent admits all of 
the jurisdictional facts set forth in the 
draft of the complaint here attached. 

3. Proposed respondent waives: 

(a) Any further procedural steps: 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 

4. This agreement shall not become 
a part of the official record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission it, to¬ 
gether with the draft of complaint 
contemplated thereby, will be placed 
on the public record for a period of 
sixty (60) days and information in re¬ 
spect thereto publicly released: and 
such acceptance may be withdrawn by 
the Commission if, within sixty (60) 
days after the acceptance, comments 


or views submitted to the Commission 
disclose facts or considerations which 
indicate that the order contained in 
the agreement is inappropriate, im¬ 
proper, or inadeqate. 

5. This agreement is for settlement 
purposes only and does not constitute 
an admission by proposed respondent 
that the law has been violated as al¬ 
leged in the draft of complaint here 
attached. 

6. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion, and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 2.34(b) of the Commission’s rules, 
the Commission may, without further 
notice to proposed respondent, (1) 
issue its complaint corresponding in 
form and substance with the draft of 
complaint here attached and its deci¬ 
sion containing the following order to 
cease and desist in disposition of the 
proceeding; and (2) make information 
public in respect thereto, provided 
that nothing herein shall be deemed 
to waive the Boeing Co.’s claim to con* 
fidential treatment of detailed infor¬ 
mation regarding its foreign sales and 
payments made in connection there¬ 
with. When so entered, the order to 
cease and desist shall have the same 
force and effect and shall become final 
and may be altered, modified, or set 
aside in the same manner and within 
the same time provided by statute for 
other order. The complaint may be 
used in construing the terms of the 
orders. 

7. Proposed respondent has read the 
proposed complaint and order contem¬ 
plated hereby, and understands that 
once the order has been issued, it will 
be required to file one or more compli¬ 
ance reports showing that it has fully 
complied with the order, and may be 
liable for a civil penalty of up to 
$10,000 per day for violation of the 
order after it becomes final. 

Boeing Co. 

[Docket No.-] 

order 

I. It is hereby ordered, Thai respon¬ 
dent the Boeing Co., and its officers, 
agents, employees, representatives, 
successors and assigns, and its subsid¬ 
iaries, through any corporate or other 
device, in its transactions in or affect¬ 
ing commerce, as “commerce” is de¬ 
fined in the Federal Trade Commis¬ 
sion Act, shall cease and desist, in con¬ 
nection with its foreign sales activity, 
from offering to make or making pay¬ 
ments to officers, employees, agents, 
or representatives of commercial cus¬ 
tomers or foreign governments in any 
form whatsoever, directly or indirect¬ 
ly, where the purpose of such pay¬ 
ments is to influence the recipient of 
the payment or the customer to favor 


respondent at the expense of one or 
more domestic competitors of respon¬ 
dent or to prevent domestic competi¬ 
tors from bidding, selling, or otherwise 
doing business in competition with re¬ 
spondent in the sale of aircraft, air¬ 
craft parts or related services to for¬ 
eign governments or business entities. 
For purposes of this Order, “pay¬ 
ments” shall not include normal busi¬ 
ness expenditures for entertainment, 
travel or small gifts (the cost of which 
does not exceed $1,000 per gift) for 
promotion of respondent’s products or 
services, or payments permitted under 
sections 103(b) or 104(d)(2) of the For¬ 
eign Corrupt Practices Act of 1977. 

II. It is further ordered. That respon¬ 
dent and its subsidiaries shall main¬ 
tain adequate documentation, with re¬ 
spect to all payments referred to in 
the previous paragraph; and with re¬ 
spect to all brokerage fees, commis¬ 
sions or political campaign contribu¬ 
tions which total in excess of $100,000 
in any calendar year, paid to any one 
foreign public official, person, firm, 
corporation, or other foreign entity, 
and the Federal Trade Commission 
shall have continuing access to such 
documentation. Such documentation 
shall include, but not be limited to. all 
internal memoranda, all financial doc¬ 
uments, and all correspondence with 
third persons, firms, corporations, or 
other entities regarding such pay¬ 
ments, brokerage fees, commissions or 
political campaign contributions and 
all correspondence with international 
marketing consultants regarding 
breaches of their consulting contracts, 
maintained in the ordinary course of 
business. 

III. It is further ordered. That in the 
event there is to be any change in re¬ 
spondent’s policy respecting payments 
by respondent in connection with its 
foreign sales activities, respondent will 
file with the Federal Trade Commis¬ 
sion, within ten (10) days of the date 
when such change in policy is sched¬ 
uled to become effective, a report de¬ 
tailing the change in such policy pro¬ 
posed^ be made. 

IV. It is further ordered. That any 
violation of this Order shall be consid¬ 
ered a continuing violation from the 
date any offer of payment or payment 
is made, whichever occurs first, until 
the date any contract procured by 
such offer or payment, whether or not 
such contract is altered, amended, or 
modified, is fulfilled or terminated, 
and each day of continuation shall be 
treated as a separate violation in ac¬ 
cordance with Section 5(m)(l)(c) of 
the Federal Trade Commission Act. 
This continuing violation provision 
shall apply only to “payment” pro¬ 
scribed by this Order and shall not 
apply to “offers” that do not result in 
a proscribed payment. 
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V. It is further ordered. That respon¬ 
dent shall notify the Commission at 
least thirty (30) days prior to any pro¬ 
posed change in the corporate respon¬ 
dent which may affect compliance ob¬ 
ligations arising out of the Order such 
as dissolution, assignment, or sale re¬ 
sulting in the emergence of a successor 
corporation, the creation or dissolu¬ 
tion of subsidiaries or joint ventures. 

VI. It is further ordered. That re¬ 
spondent shall forthwith distribute a 
copy of the Order to each of its oper¬ 
ating divisions and subsidiaries. 

VII. It is further ordered. That re¬ 
spondent shall, within sixty (60) days 
of service of the Order file with the 
Commission a report in writing, set¬ 
ting forth in detail the manner and 
form in which it has complied with 
the Order. 

VIII. It is further ordered. That the 

effective date for compliance with this 
Order shall be- 

Analysis to Facilitate Public Com¬ 
ment on Proposed Consent Orders 

The Federal Trade Commission has 
accepted agreements containing pro¬ 
posed consent orders from McDonnell 
Douglas Corp., Lockheed Corp., and 
the Boeing Co. The agreements con¬ 
clude an investigation conducted pur¬ 
suant to File No. 761-0074. 

The proposed consent orders have 
been placed on the public record for 
sixty (60) days for reception of com¬ 
ments by interested persons. Com¬ 
ments received during the period will 
become a part of this record. At the 
conclusion of the public record period, 
the Commission will review the agree¬ 
ments and all comments and deter¬ 
mine whether to withdraw the agree¬ 
ments or make the orders final. 

Following the publication of reports 
alleging that Lockheed Corp. paid 
bribes, in the form of kickbacks, cam¬ 
paign contributions and cash payoffs, 
to procure sales of aircraft abroad, the 
Federal Trade Commission authorized 
an investigation to determine if the re¬ 
ports were correct, if any other air¬ 
craft manufacturer paid bribes and 
whether, if the reports were true, the 
bribes affected American export trade 
in commercial and military aircraft. 

After an investigation, the staff 
drafted complaints charging that each 
company did in fact make improper 
payments to procure sales of aircraft 
abroad and that such payments in¬ 
jured American competitiors by deny¬ 
ing them the opportunity to compete 
for such sales and thus constituted a 
violation of section 5 of the Federal 
Trade Commission Act and a violation 
of section 2(c) of the Robinson- 
Patman Act. The companies have 
agreed to consent orders which require 
each of them to: 

(a) Stop making payments to offi¬ 
cers, employees, agents or representa¬ 


tives of commercial customers or for¬ 
eign governments where the purpose 
of the payments are to deny other 
American aircraft manufacturers the 
opportunity of competing for aircraft 
sales abroad; 

(b) Keep adequate financial records 
on all such payments and of brokerage 
fees, commissions or the like which 
total in excess of $100,000 in any cal¬ 
endar year; 

(c) Distribute a copy of the order to 
all subsidiaries of the company; and, 

(d) Notify the Commission within 
ten (10) days of any change in corpo¬ 
rate policy regarding the hiring and 
paying of foreign consultants. 

To insure that the orders are 
obeyed, each company must, within 
sixty (60) days after the effective date 
of the orders, file with the Commis¬ 
sion a written report showing in detail 
the manner and form of its compli¬ 
ance. Moreover, each company must 
notify the Commission thirty (30) days 
prior to any proposed change in its or¬ 
ganization which might affect its obli¬ 
gations under the order. 

[These orders are] part of a continu¬ 
ing effort by the Commission to halt 
unfair trade practices in foreign com¬ 
merce. 

This analysis is intended to encour¬ 
age public comment; it does not consti¬ 
tute an official interpretation of the 
agreements and proposed orders or a 
modification of their terms. 

James A. Tobin, 
Acting Secretary. 

[FR Doc. 78-23385 Filed 8-18-78; 8:45 am] 


[ 4830 - 01 ] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[26 CFR PART 1] 

[EE-29-78] 

INCOME TAX 

Defined Benefit Plant for Self-Employed Indi¬ 
viduals and Shareholder-Employees; Public 
Hearing on Proposed Regulations 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Public Hearing on proposed 
regulations. 

SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations relating to defined benefit 
plans for self-employed individuals 
and shareholder-employees. 

DATE: The public hearing will be held 
on October 4, 1978, beginning at 10 
a.m. Outlines of oral comments must 
be delivered or mailed by September 
18. 1978. 

ADDRESS: The public hearing will be 
held in the IRS Auditorium, 7th Floor, 


7400 Corridor, Internal Revenue 
Building, 1111 Constitution Avenue 
NW„ Washington, D.C. The outlines 
should be submitted to the Commis¬ 
sioner of Internal Revenue. Attention: 
CC:LRT (EE-29-78), Washington, D.C. 
20224. 

FOR FURTHER INFORMATION 
CONTACT: 

George Bradley or Charles Hayden 
of the Legislation and Regulations 
Division, Office of Chief Counsel, In¬ 
ternal Revenue Service, 1111 Consti¬ 
tution Avenue NW„ Washington. 
D.C. 20224, 202-566-3935 (not a toll- 
free call). 

SUPPLEMENTARY INFORMATION: 
The subject of the public hearing is 
proposed regulations under sections 
401(a)(18) and 401(j) of the Internal 
Revenue Code of 1954. The proposed 
regulations appeared in the Federal 
Register for Friday, May 26, 1978, at 
page 22734 (43 FR 22734). 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural Rules’* (26 
CFR Part 601) shall apply with re¬ 
spect to the public hearing. Persons 
who have submitted written comments 
within the time prescribed in the 
notice of proposed rulemaking and 
also desire to present oral comments 
at the hearing on the proposed regula¬ 
tions should submit an outline of the 
comment to be presented at the hear¬ 
ing and the time they wish to devote 
to each subject by September 18, 1978. 
Each speaker will be limited to 10 min¬ 
utes for an oral presentation exclusive 
of time consumed by questions from 
the panel for the Government and an¬ 
swers to these questions. 

Because of controlled access restric¬ 
tion, attendees can not be admitted 
beyond the lobby of the Internal Rev¬ 
enue Building until 9:45 a.m. 

An agenda showing the scheduling 
of the speakers will be made after out¬ 
lines are received from the speakers. 
Copies of the agenda will be available 
free of charge at the hearing. 

This document does not meet the 
criteria for significant regulations set 
forth in paragraph 8 of the proposed 
Treasury Directive appearing in the 
Federal Register for Wednesday, 
May 24, 1978. 

By direction of the Commissioner of 
Internal Revenue. 

George H. Jelly, 
Director, Employee Plans and 
Exempt Organizations Division. 
[FR Doc. 78-23344 Filed 8-18-78; 8:45 am] 
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[ 6560 - 01 ] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Part 87] 

CFRL 949-7] 

CONTROL OF AIR POLLUTION FROM 
AIRCRAFT AND AIRCRAFT ENGINES 

Proposed Amendments to Standards; Extension 
of Comment Period 

AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Extension of comment 
period. 

SUMMARY: This document extends 
the comment time on a notice of pro¬ 
posed rulemaking for newly manufac¬ 
tured and newly certified aircraft en¬ 
gines and proposed standards for in- 
use aircraft engines (43 FR 12615, 
March 24, 1978) from July 24, 1978, to 
(90 days from date of publication). 
The comment time is being extended 
to allow for additional time for review 
of the first economic impact assess¬ 
ment report. 

DATES: Comments must be received 
on or before November 20. 1978. It is 
anticipated that a public hearing will 
be scheduled in approximately 60 days 
after the date of this notice. EPA re¬ 
quests that interested parties submit 
their comments prior to the hearing so 
that they may be fully considered. 
The time and place for the public 
hearing will be announced later. 

ADDRESS: Interested persons may 
participate in this rulemaking by sub¬ 
mitting written comments to the Ad¬ 
ministrator, Environmental Protection 
Agency, Attention: Office of Mobile 
Source Air Pollution Control (AW- 
455), 401 M Street SW., Washington, 
D.C. 20460. Ten copies are requested 
but not required. 


of the two reports which will comprise 
that assessment is now available for 
inspection and copying between 8 a.m. 
and 4:30 p.m., Monday through Friday 
at the EPA Public Information Refer¬ 
ence Unit, Room 2922 (EPA Library), 
401 M Street SW. Washington, D.C. 
20460 (docket No. OMSAPC-78-1). (As 
provided in 40 CFR part 2. a reason¬ 
able fee may be charged for copying 
services.) Accordingly, the closing date 
for written comments to the proposed 
amendments and proposed rules for 
in-use aircraft engines (43 FR 12615) is 
now extended to November 20, 1978. 

A second assessment is presently 
being prepared that analyzes the cost 
impact of nitrogen oxides (NO,) con¬ 
trol on the JT8D engine (used for pro¬ 
pulsion of DC-9, B-727 and B-737 air¬ 
craft). Also preparation of a NO, air 
quality study is underway. EPA will 
not take any final action regarding the 
promulgation of revised NO, emission 
standards until the completion of 
these NO, studies and further oppor¬ 
tunity for comment. 

After the completion of all relevant 
NO, studies and further opportunity 
for comments, EPA will announce its 
intentions with respect to NO, stand¬ 
ards. However, comments relevant to 
the NO, standards proposed on March 
24, 1978 (43 FR 12615) are invited by 
the amended closing date announced 
herein and will be useful in the prepa¬ 
ration of the future NO, announce¬ 
ment. 

Dated: August 11, 1978. 

Paul Stolpman. 

Acting Assistant Administrator, 

Air, Noise and Radiation. 

[FR Doc 78-23314 Filed 8-18-78; 8:45 am) 


[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 


FOR FURTHER INFORMATION 
CONTACT: 

George Kittredge, Senior Technical 
Advisor, Office of Mobile Source Air 
Pollution Control, Environmental 
Protection Agency, Waterside Mall, 
Washington, D.C. 20460, 202-426- 
2464. 

SUPPLEMENTARY INFORMATION: 
On March 24, 1978, proposed amend¬ 
ments to the standards for newly man¬ 
ufactured and newly certified aircraft 
engines (40 CFR part 87) and proposed 
standards for in-use aircraft engines 
were published (43 FR 12615). The 
closing date for comments on the pro¬ 
posed action was announced as July 
24, 1978. The preamble to that action 
stated that the comment period would 
be extended if necessary to allow at 
least a 60-day comment period on the 
economic impact assessment. The first 


[47 CFR Port 67] 

[Docket No. 21264; FCC 78-615] 

AUTHORIZED COMMON CARRIERS BETWEEN 
THE U.S. MAINLAND AND HAWAII, 
ALASKA, AND PUERTO RICO/VIRGIN IS¬ 
LANDS 

Integration of Rates and Services for Provision 
of Communications 

AGENCY: ^Federal Communications 
Commission. 

ACTION: Order, Docket No. 21264. 

SUMMARY: The Commission accepts 
the nomination of Commissioner 
Samuel H. Hall. Jr., Virgin Islands 
Public Services Commission, to suc¬ 
ceed Commissioner William A. Hep¬ 
burn as a member of the Federal-State 
Joint Board and appoints him to the 
Joint Board. (See Notice of Proposed 


Rule Making published August 7, 1978, 
43 FR 34823.) 

EFFECTIVE DATE: Non-Applicable. 

ADDRESS: Federal Communications 
Commission, 1919 M Street NW., 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Francis L. Young, Room 530, 202- 

632-7084. 

Adopted: August 10,1978. 

Released: August 11, 1978. 

By the Commission: Commissioner 
Washburn absent. 

Order. In the matter of integration 
of rates and services for the provision 
of communications by authorized 
common carriers between the U.S. 
Mainland and Hawaii, Alaska, and 
Puerto Rico/Virgin Islands, Docket 
No. 21264. 1 

1. The Commission has instituted a 
Federal-State Joint Board in the cap¬ 
tioned proceeding pursuant to section 
410(c) of the Communications Act of 
1934, as amended/Commissioner Wil¬ 
liam A. Hepburn of the Virgin Islands 
Public Service Commission was nomi¬ 
nated to serve on the Joint Board by 
the National Association of Regula¬ 
tory Utility Commissioners (NARUC) 
and was appointed to the Joint Board 
by the Commission. Commisioner Hep¬ 
burn has resigned as a member of the 
Federal-State Joint Board. NARUC 
has now nominated Commissioner 
Samuel H. Hall, Jr. of the Virgin Is¬ 
lands Public Service Commission to 
succeed Commissioner Hepburn. By 
this Order the Commission accepts the 
nomination of Commissioner Hall and 
appoints him to the Joint Board. 

2. Accordingly, it is ordered. That 
Samuel H. Hall, Jr. is apointed to the 
Federal-State Joint Board instituted 
in F.C.C. Docket No. 21264. 

Federal Communications 
Commission, 

William J. Tricarico. 

Secretary. 

[FR Doc. 78-23343 Filed 8-18-78; 8:45 am] 
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[47 CFR Parti 73 and 76] 

[BC Docket No. 78-239; FCC 78-555] 

MULTIPLE OWNERSHIP OF AM, FM AND TELE¬ 
VISION STATIONS AND CATV SYSTEMS 

Inquiry and Notice of Proposed Rulemaking 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Inquiry and Notice 
of Proposed Rulemaking. 


‘See 43 FR 34823. August 7. 1978. 
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SUMMARY: The FCC has adopted a 
Notice of Proposed Rulemaking and 
Notice of Inquiry looking toward the 
amendment and or clarification of its 
multiple ownership rules with respect 
to voting trust arrangements and non¬ 
voting ownership interests in corpo¬ 
rate broadcast licensees. CATV sys¬ 
tems and newspaper interests. 

DATES: Comments must be filed on 
or before October 12, 1978 and Reply 
Comments must be filed on or before 
November 13, 1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Bonnie H. Lea. Broadcast Bureau, 
202-632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: July 27, 1978. 

Released: August 16', 1978. 

In the matter of amendment of 
§§73.35, 73.240, 73.636, and 76.501 of 
the Commission's rules relating to 
multiple ownership of AM, FM, and 
Television stations and CATV systems, 
BC Docket No. 78-239. 

1. The Commission’s multiple owner¬ 
ship rules 1 focus on the potential to 
influence or affect the operation and 
control of commonly owned licensees. 
For purposes of administering these 
rules, meaningful or cognizable owner¬ 
ship has been defined in terms of 
voting interests. 2 The Commission be¬ 
lieves it is now desirable to explore 
whether this emphasis on voting 
rights is too narrow or whether other 
attributes of ownership have a like sig¬ 
nificance. For example, recent analysis 


•The Commission's multiple ownership 
rules are contained in 47 CFR 73.35 (AM), 
73.240 (FM), 73.636 (TV), and 76.501 

(CATV). Briefly described, these rules pro¬ 
vide that no one may own, operate, or con¬ 
trol more than seven AM, seven FM, and 
seven TV (not more than five of which can 
be in the VHF band) stations (the seven sta¬ 
tion rule): nor more than one station in the 
same service with specified overlapping serv¬ 
ice contours (the duopoly rule); nor a CATV 
system which is located within the Grade B 
contour of the owner’s TV station. Cross 
ownership or the common ownership of dif¬ 
ferent services in the same market is also re¬ 
stricted; thus, under the one-to-a-market 
rule, one is restricted to ownership of one 
broadcast facility or AM-FM combination 
or one daily newspaper in a market. Addi¬ 
tionally, regional concentration in the same 
or differing services of three or more broad¬ 
cast stations, given primary service overlap, 
is also proscribed. 

*In widely held corporations with fifty or 
more voting stockholders, a voting interest 
of 1 percent or more is cognizable and in 
closely held corporations having less than 
fifty voting stockholders, partnerships or as¬ 
sociations any voting interest is regarded as 
cognizable. 


of a trust arrangement suggests that 
simple voting trusts do not necessarily 
assure sufficient insulation between 
beneficial owners and trustees to 
remove the potential for influence on 
the part of such owners. 3 Aside from 
this, two theories have been advanced 
in support of amending or interpreting 
the rules to bring non-voting stock in¬ 
terests within the ambit of the multi¬ 
ple ownership rules as cognizable in¬ 
terests: It has been argued that this 
inclusion would reflect the fact that 
ownership of non-voting stock carries 
a potential for influencing corporate 
management and that it might also 
serve to promote maximum diversifica¬ 
tion of ownership of broadcast and 
CATV interests. 

Voting Trusts 

2. Because of its recognition that 
voting trust arrangements do not lend 
themselves to ready categorization, 
the Commission has refrained from es¬ 
tablishing a general policy with re¬ 
spect to their precise definition or use 
for multiple ownership purposes. 
Rather, in line with the rules’ focus on 
voting rights, 4 * the Commission has ex¬ 
amined trust arrangements on an ad 
hoc basis to determine whether they 
appeared to be valid voting trusts. If 
they were found to be such, then gen¬ 
erally the interests were attributed to 
the trustee, rather than the beneficial 
owner. The specific concern is whether 
sufficient insulation exists between 
the trustee and beneficial owner to 
assure that the trustee can indepen¬ 
dently exercise full voting rights free 
from the influence of the owner. This 
determination has been a difficult 
proposition at best, since the kinds of 
trusts are many, the duties placed on 
trustees diverse, and the voting powers 
conferred on trustees by trust arrange¬ 
ments considerably varied. In large 
measure, the difficulty stems from the 
fact that the Commission has no pres¬ 
ent means of ascertaining how fre¬ 
quently trusts are used to insulate 
broadcasting and other media inter- 


3 A voting trust is a fiduciary arrangement 
whereby a trustee, the legal owner, is given 
the power to vote stock held on behalf of 
the beneficial owner. As a general matter, 
because voting trust arrangements place the 
power to vote in a trustee, they are not re¬ 
garded as cognizable interests of the benefi¬ 
cial owner. 

•With respect to the use of trusts to insu¬ 
late corporate ownership interests. Note 7 of 
each of the rules provides in pertinent part: 
In cases where record and beneficial owner¬ 
ship of voting stock of a corporate broadcast 
station licensee or corporate daily newspa¬ 
per which has more than 50 voting stock¬ 
holders are not identical, e.g., trusts holding 
stock, as record owners for the benefit of 
designated parties • • • the party having 
the right to determine how the stock will be 
voted will be considered to own it for the 
purposes of the rules Also see Note 3 of 
each of the rules. 


ests, nor. equally important, what 
forms these trusts customarily take. 3 
This is clearly an essential line of in¬ 
quiry and one (as will be discussed) on 
which we seek comments. 

3. Several Commissioners have urged 
that insulation from the power to sell 
or direct the sale of voting stock (or 
the right to acquire either such voting 
or investment power at any time) 
should be a consideration in assuring 
that a beneficial owner does not exer¬ 
cise some influence or control with re¬ 
spect to his interest. This influence 
could be exercised in two ways. It 
could be argued that since voting 
powers customarily move with the sale 
of the stock, the power to sell could 
have an effect on the management 
policies of the trustee. 6 In essence, this 
would be considered an indirect power 
to vote or direct the voting of the 
stock and could serve to bring the 
trust within the application of our 
rules as presently construed. There is 
another basis for arguing that the 
power to sell voting stock is significant 
for multiple ownership purposes, 
namely, that this power or threat of 
its exercise could affect the policies of 
corporate management. This danger 
could be particularly acute if one had 
the power to direct the sale of large 
blocs of common voting stock, since 
this “dumping power” could affect 
market value of the securities. An¬ 
other view expressed was that the 
power to choose a trustee should be 
sufficient to attribute the interest 
held in trust to the beneficial owner. 
Conceivably, this could bring even a 
classically blind trust into the ambit of 
the multiple ownership rules. 7 * Finally, 
the view was expressed that no form 
of trust arrangement should be per¬ 
mitted if it would serve to insulate an 
otherwise proscribed ownership inter¬ 
est. 

4. If the Commission were to adopt a 
new policy toward trust insulation, 
there are several approaches it could 
take insofar as implementation is con¬ 
cerned. First, if it were found that the 
Commission’s oversight function with 
respect to trust arrangements is rela¬ 
tively small, it could continue its pres¬ 
ent procedure of examining each trust 
as presented for consideration on its 
merits. 9 Although this approach would 


‘As a consequence, some licensees have 

expressed uncertainty as to whether they 

were required to report them In connection 
with renewal and transfer applications. 

4 It is clear this would be the case if the 

trustee’s powers terminated with the sale of 

the stock. 

7 A blind trust is one in which a trustee is 
given both the power to vote and sell shares 
held in trust. Precisely what constitutes the 
corpus of the trust is not revealed to the 
beneficial owner once the trust is estab¬ 
lished. 

"lAs a practical matter, however, the 
Commission does not have an oversight 

function with respect to trust accounts held 
Footnotes continued on next page 
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not offer precise standards for evalua¬ 
tion, this very fact could offer an ad¬ 
vantage in retaining flexibility with 
regard to judging whether a particular 
trust violates the spirit of our rules 
and Indeed give recognition to the fact 
that trust arrangements can serve 
valid public as well as private pur¬ 
poses. The Commision would be free 
to examine whether the trust instru¬ 
ment and nature of the trustee were 
such as to insure adequate insulation 
between the beneficial owner and the 
trustee. The disadvantage to this is 
that it would not establish a consistent 
Commission-wide approach with re¬ 
spect to trusts or reporting require¬ 
ments. 

5. Second, the Commission could re¬ 
define or clarify—either by rule 
amendment or policy statement—its 
definition of cognizable interest to in¬ 
clude the power to sell or direct the 
sale of voting stock. This approach 
would be premised on an intent to fur¬ 
ther insulate the trustee from the 
beneficial owner, and would bring the 
Commission into substantial accord 
with what the Securities and Ex¬ 
change Commission regards as signifi¬ 
cant (in their terms, beneficial) owner¬ 
ship. 9 Alternatively, the Commission 
could proscribe the use of any form of 
trust arrangement which would insu¬ 
late an otherwise proscribed or cogni¬ 
zable interest. There is one distinct 
problem with either approach, howev¬ 
er. The vast bulk of trust arrange¬ 
ments (consisting of well over 50 per¬ 
cent of investment in major American 
corporations) are administered by 
banks and other institutional inves¬ 
tors. And. as provided by Note 7 of our 
rules, these ownership interests, if 
owned or voted by the bank, insurance 
company or mutual fund, are deemed 
attributable to the financial institu¬ 
tion only if they constitute a 5 percent 
or greater interest in a widely held 
broadcast licensee. 10 If the Commis¬ 
sion were to change the definition of 
attributable interest—either to adopt 


Footnotes continued from last page 
by financial institutions. Rather, in re¬ 
sponse to licensee requests for information 
as to their ownership, they generally merely 
inform the licensee that they do not have 
shares for any holder who owns or votes 1 
percent or more in the licensee. See general¬ 
ly. Notice of Proposed Rule Making in the 
Matter of Corporate Ownership Reporting 
and Disclosure by Broadcast Licensees. 
Docket No. 20521. 40 Fed. Reg. 26543. adopt¬ 
ed June 11.1975. 

“See the Securities and Exchange Com¬ 
mission Release No. 34-13292; File No. 57- 
677, dated February 24, 1977, in which the 
Commission discussed the application of 
this definition insofar as assuring adequate 
trust insulation in some detail. 

'“These financial institution are given a 
higher benchmark insofar as voting rights 
are concerned, since they are presumed to 
be passive investors which do not attempt to 
influence corporate management. 


an SEC-type definition or to eliminate 
almost entirely the use of trusts by 
considering all trusts like any other at¬ 
tributable interest—there is no way of 
presently determining whether this 
would place a significant number of in¬ 
stitutional investors in violation of our 
multiple ownership rules, perhaps 
thereby requiring divestiture. 

6. Apart from comments directed to 
what appropriately should be consid¬ 
ered adequate trust insulation, the 
Commission invites comments and in¬ 
formation about the extent to which 
ownership in broadcast licensees is 
held in trust arrangements, what 
forms these trusts customarily take 
(custodial, corporate, investment, etc.), 
and to what extent an amendment or 
clarification of our rules would or 
should require divestiture. Central to 
this line of inquiry is some assessment 
of how an amendment or clarification 
might affect the Commission’s policies 
with respect to control and influence 
on or diversification of ownership of 
broadcast licensees, or both. One fur¬ 
ther question which could be ad¬ 
dressed in this latter connection is 
whether the Commission should take 
different approaches to corporate in¬ 
terests which are publicly traded on 
major stock exchanges and those 
which are not. 

Non-Voting Stock 

7. The Commission's multiple owner¬ 
ship rules and policies speak in terms 
of ownership as well as operation and 
control, which are equated with own¬ 
ership. In turn, cognizable ownership 
interests—those which have the poten¬ 
tial for control and influence—have 
been defined in the notes to the rules 
and case law as possessing voting 
rights. During a recent Commission 
discussion about whether a substantial 
non-voting stock interest could trigger 
a violation of the seven station rule, 11 
interest was expressed in exploring 
whether the rules’ focus on voting 
power is too narrow, particularly with 
respect to promoting maximum diver¬ 
sification of ownership. Two theories 
have been advanced in support of 
amending or interpreting the rules to 
bring non-voting ownership interests 
within the ambit of the multiple own¬ 
ership rules. It has been suggested 
that not only would this reflect the 
fact that ownership of non-voting in¬ 
terests may in some instances carry a 
potential for influencing or controlling 
corporate management, but that the 
plain language of the multiple owner¬ 
ship rules which refers to “any inter- 


11 The proceeding in question concerned a 
transaction in which the outright owner of 
three television stations was permitted to 
obtain a substantial preferred stock interest 
in the licensee of another seven television 
stations. See The Evening Star Broadcast - 
ing Company. FCC 78-187, Mimeo No. 
84699. adopted March 9. 1978. 


est in” more than seven broadcast sta¬ 
tions refers to non-voting as well as 
voting interests. This latter interpreta¬ 
tion was specifically rejected, however, 
in The Evening Star Broadcasting 
Company, supra. 

8. Again, given a change in Commis¬ 
sion policy, there are several ways in 
which non-voting interests could be 
treated. If the Commission were to ap¬ 
proach the issue of non-voting stock 12 
in terms of its potential for influence 
on corporate managment, then it 
could, given certain findings, be held 
attributable under existing policy. For 
example, if it were found that because 
of other considerations, such as the 
size of holding or companion financial 
associations, or business or familial 
privity, that the non-voting owner was 
in a position to influence management, 
the ownership interest could be con¬ 
sidered an equivalent of voting owner¬ 
ship. In this way, the Commission 
would (and indeed does) have the 
flexibility to examine preferred or 
other stock holdings under both the 
duopoly and seven station and the 
“catch-all” concentration of control 
provisions of the rules. 13 

9. Second, acting on the theory that 
this would provide maximum diversifi¬ 
cation of ownership of communica¬ 
tions media, the Commission could 
amend its rules with respect to all as¬ 
pects—duopoly, seven station and 
cross-ownership—to specifically recog¬ 
nize non-voting stock as cognizable. 
Again, however, there are a variety of 
considerations which should be ad¬ 
dressed by commenting parties before 
the Commission determines whether 
this is an appropriate course of action. 
First, recognizing that the significant 
multiple owners in many of the major 
markets are either publicly traded cor¬ 
porations (or wholly owned subsidiar¬ 
ies of conglomerate enterprises), can it 
be assumed that requiring diversifica 
tion of non-voting stock will potential¬ 
ly have an effect on diversification in 
sofar as diversity of programing and 
viewpoints is concerned? Implicit in 
this is the need to know more about 
present investment patterns insofar as 
classes of non-voting stock are con¬ 
cerned. And, as in the case of trusts, it 
is imperative to explore what effect at¬ 
tributing such non-voting stock would 
have on institutional investors. The 


11 Although the question of whether non¬ 
voting stock should be held cognizable arose 
specifically with respect to preferred stock, 
the Commission believes that a broader con¬ 
sideration is appropriate. Thus, our owner¬ 
ship reporting requirements and multiple 
ownership rules distinguish between voting 
and non-voting stock without regard to 
class. 

‘“The Commission presently receives in¬ 
formation on its annual ownership report 
for widely held or corporate broadcast li¬ 
censees about both voting and non-votinp 
stock interests pursuant to section 1.615 of 
the rules. 
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very real possibility exists that this in¬ 
clusion would place an undermined 
amount of these investors in violation 
of the 5 percent benchmark of our 
rules, thereby requiring some respon¬ 
sive Commission action such as divesti¬ 
ture or waiver of our rules with re¬ 
spect to those amounts in excess of 5 
percent. Finally, parties should ad¬ 
dress the questions of whether the 
Commission should apply the same 
benchmarks to non-voting interests as 
to voting interests, and if so. should 
voting and non-voting interests be ag¬ 
gregated? If not, what aggregation for¬ 
mula should be required? 

10. In addition to the specific con¬ 
cerns we have discussed above, the 
Commission invites comments on the 
subsidiary question of whether any 
changes in our rules should be pro¬ 
spective only and, if not, what effect 
this would have on the public interest, 
the broadcasting industry and Com¬ 
mission processes. In this connection, 
we seek comment on how these pro¬ 
posals would serve either to foster or 
impede prospects for increasing minor¬ 
ity ownership. Additionally, there are 
other related matters which appropri¬ 
ately could be discussed. For example, 
given extensive amendment of the 
multiple ownership rules, should other 
non-ownership interests, such as lease¬ 
back arragements or debt holdings, be¬ 
cause of their potential for influence 
or control, also be considered signifi¬ 
cant. If so, how and in what amounts? 
Another issue which might be ad¬ 
dressed is whether the cross-interest 
policy should be extended to common 
interests in different services. 

11. Comments are requested from li¬ 
censees, institutional investors and 
other groups on the specific proposals 
concerning voting trust arrangements 
and non-voting stock, as well as on 
other appropriately related aspects of 
our multiple ownership rules. 

12. Authority for the institution of 
this proceeding and adoption of rules 
concerning the matters involved is 
contained in sections 4(i), and CJ) and 
303 of the Communications Act of 
1934, as amended. 

13. Pursuant to applicable proce¬ 
dures set out in §§ 1.4, 1.415 and 1.419 
of the Commission’s rules and regula¬ 
tions, interested parties may file com¬ 
ments on or before October 12, 1978, 
and reply comments on or before No¬ 
vember 13, 1978. All submissions by 
parties to this proceeding or persons 
acting on behalf of such parties must 
be made in written comments, reply 
comments or other appropriate plead¬ 
ings. All relevant and timely com¬ 
ments will be considered by the Com¬ 
mission before final action is taken. 

14. In accordance with the provisions 
of § 1.419 of the Rules, an original and 
five copies of all comments, replies, 
pleadings, briefs, and other documents 
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shall be furnished the Commission. 
Members of the general public who 
wish to participate informally in the 
proceeding may submit one copy of 
their comments, specifying the docket 
number, including the entire designa¬ 
tion (BC Docket No. 78-239) in the 
heading. All filings in this proceeding 
will be available for public inspection 
by interested persons during regular 
business hours in the Commission's 
Public Reference room at its head¬ 
quarters, 1919 M Street NW., Wash¬ 
ington, D.C. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Do. 78-23351 Filed 8-18-78; 8:45 ami 
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147 CFR Part 74) 

[BC Docket No. 78-252; RM-2739; RM-2740; 
FCC 78-603) 

ORIGINATION OF SOLICITATIONS FOR CON¬ 
TRIBUTIONS BY VHF TRANSLATORS AND OF 
EMERGENCY MESSAGES BY TV AND FM 
TRANSLATORS 

Proposed Rulemaking 

AGENCY: Federal Communications 
Commission (FCC). 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: In response to two peti¬ 
tions from broadcast compani es. F CC 
proposes rule to permit VHF-TV 
translator stations, as UHF-TV trans¬ 
lators already are permitted, to origi¬ 
nate programing consisting of solicita¬ 
tions for contributions to defray their 
costs. It also proposes to permit both 
FM and TV translators to originate 
aural emergency warnings of immi¬ 
nent danger. 

DATE: Comments must be filed on or 
before October 23, 1978, and reply 
comments on or before November 22, 
1978. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington, D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Carol Fox Foelak, Broadcast Bureau, 
202-632-7792. 

SUPPLEMENTARY INFORMATION: 
ADOPTED: August 8.1978. 
RELEASED: August 18. 1978. 

BY THE COMMISSION: Commis- 
ioner Washburn absent. 

In the matter of origination of solici¬ 
tations for contributions by VHF 
translators and of emergency messages 
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by TV and FM translators. BC Docket 
No. 78-252, RM-2739, RM-2740. 

1. We have before us two petitions 
for rulemaking concerning transla¬ 
tors.* (1) RM-2739 was filed by the Na¬ 
tional Translator Association (“NTA”) 
and asks us to amend 47 CFR 74.731(f) 
to permit VHF translators, as UHF 
translators are permitted, to originate 
transmissions to solicit contributions 
to defray their costs. The Association 
of Maximum Service Telecasters, Inc. 
(“AMST”) filed comments supporting 
the proposal, the National Cable Tele¬ 
vision Association, Inc. (“NCTA”) filed 
comments opposing it. and NTA filed 
reply comments. (2) RM-2740 was 
filed by the NTA and asks us to permit 
TV and FM translators to originate 
aural emergency warnings of immi¬ 
nent danger. AMSTA supported the 
proposal, NCTA opposed it, and NTA 
filed reply comments. 

2. Background. Translators are low 
power broadcast stations which receive 
the signals of a TV or FM station, am¬ 
plify the signals and retransmit them 
on a different output frequency to the 
area to be served. They are particular¬ 
ly used in sparsely populated areas, 
such as in the far west, where because 
of terrain or extreme distances, it is 
not possible to receive originating TV 
or FM stations directly off the air. 
Section 318 of the Communications 
Act, 47 U.S.C. 318. requires broadcast 
stations to be operated by a licensed 
operator, but permits translators to 
operate unattended to help keep their 
costs down. Originally section 318 per¬ 
mitted unattended operation of trans¬ 
lators engaged “solely” in rebroadcast¬ 
ing TV signals. In 1976 it was amended 
to change “solely” to “primarily” (and 
also to permit FM translators to oper¬ 
ate unattended). (Pub. L. 94-335, ap¬ 
proved July 1. 1976, 90 Stat. 794.) This 
change was made so that the Commis¬ 
sion could explore the possibility of 
authorizing translators to originate 
limited amounts of local program and 
commercial material. 

3. Prior to the 1976 amendment of 
section 318 the Commission had con¬ 
strued “solely” to allow it to authorize 
UHF translators to originate brief an¬ 
nouncements no more than once an 
hour soliciting or acknowledging con¬ 
tributions for their costs of construc¬ 
tion and operation. Television Broa- 
cast Translator Station Rules, 13 FCC 
2d 305 (1968). The Commission disti- 
guished between UHF and VHF trans¬ 
lators, limiting the announcements to 
the former, on the ground that since 
UHF translators are more costly to 
build and operate, this would encour¬ 
age the expansion of UHF translators. 
13 FCC 2d at 317. (The translator 
rules generally encourage the use of 
UHF channels for translators as the 


•Public Notice of the two petitions was 
given on Aug. 17,1976, Report No. 997. 
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VHP spectrum Is more crowded.) 
While some parties regarded this con¬ 
struction of “solely” as somewhat 
strained, the subsequent amendment 
of section 318 clearly permits the 
Commission to authorize such origina¬ 
tions 1 2 and, indeed, both the Senate 
and House reports on the bill acknowl¬ 
edged our rule permitting UHF trans¬ 
lators to originate solicitations. 

4. Finally, before discussing the peti¬ 
tions, we would like to mention that 
we are also adopting today a Notice of 
Inquiry into the Future Role of Low- 
Power Television Broadcasting and 
Television Translators in the National 
Telecommunications System (“Low- 
Power Television Inquiry”). Our Inqui¬ 
ry will touch on such matters as pro¬ 
gram origination by translators, inter¬ 
ference, and competition with other 
media, inter alia. However, we do not 
intend to defer rulemaking for transla¬ 
tors on minor changes, such as the 
subjects of the two petitons before .us 
here, pending the outcome of this in¬ 
quiry. 

5. RM-2739. As noted above, UHF 
translators are permitted by § 74.731(f) 
of the rules to originate “the solicita¬ 
tion of contributions toward the de¬ 
frayal of the costs of installing, oper¬ 
ating and maintaining the translator 
or acknowledgments of financial sup¬ 
port for those purposes.” RM-2739 
asks that w r e amend the rule to permit 
VHF translators to do th e same to give 
them equality with UHF translators in 
this limited area, arguing that the 
House report on the 1976 amendment 
of section 318 shows that Congress in¬ 
tended this. 

6. The NCTA asks us not to proceed 
with this petition Cor RM-2740) alone 
but to consolidate it into a broad pro¬ 
ceeding for a new translator policy. If 
we do proceed with the petition, how¬ 
ever, NCTA argues that it should be 
denied or at the very least that the 
rule should be tightened up to prevent 
abuses. As an initial matter, NCTA 
argues that the legislative history does 
not show that Congress intended auto¬ 
matically to allow solicitations by VHF 
translators as NTA contends. Nor is 
there reason to permit this, it contin¬ 
ues, arguing that VHF translators 
should not be treated the same as 
UHF translators in the area of finan¬ 
cial contributions because they cost 
less to build and operate. In this con¬ 
nection, it says, NTA has made no 
showing that solicitations of funds is 
necessary to finance VHF translators. 
In any event, it argues that translators 
should be discourage from using VHF 
spectrum space, which is crowded and, 
in fact, they should be limited to UHF 
frequencies. However, NCTA submits 


1 Because of this change to “primarily” we 
proposed to delete the clause, “the sole 

function of which is the rebroadcast of tele¬ 

vision signals” from § 74.731(f). 


that if we do permit VHF translators 
to originate solicitations, we should at 
least prohibit full blown advertising 
messages which displace commercials 
or other program material by amend¬ 
ing the last sentence of § 74.731(f) to 
delete “and advertising messages of 
contributors.” 3 In support of this re¬ 
quest it cites the House report on the 
amendment of section 318, which 
states, “The Committee is relying 
upon statements of the Commission 
that it will not allow the substitution 
of commercial advertising.” House 
Report No. 94-1261, 94th Congress. 2d 
session 3 (1976). Finally. NCTA states 
that translators should be required to 
file detailed annual financial state¬ 
ments setting forth costs and sources 
of funds to enable the Commission to 
determine whether each translator op¬ 
erator is merely defraying costs and 
not making a profit. 

7. In reply, NTA says that most of 
NCTA’s arguments are more appropri¬ 
ate for a proceeding concerning ex¬ 
panded program origination. As to the 
question of whether VHF translators 
need solicitations to raise funds, it 
says that such showings, which are 
contained in applications for transla¬ 
tors, indicate that most translators are 
being supported by community groups 
on a not for profit basis. 

8. As we said in paragraph 4, we are 
undertaking a comprehensive transla¬ 
tor proceeding, the Low-Power Televi¬ 
sion Inquiry, but do not wish to incor¬ 
porate RM-2739 and RM-2740 in it, as 
requested by NCTA, since they involve 
minor changes. We believe that VHF 
translators should be able to originate 
solicitations for and acknowledgments 
of contributions on the same basis as 
UHF translators. As NTA says finan¬ 
cial problems are not limited to UHF 
translators, even though they may be 
more expensive to operate than VHF 
translators. When we first permitted 
UHF solicitations, we wished to be 
cautious In limiting translator origina¬ 
tions as much as possible so as not to 
run afoul of the “solely” proviso of 
section 318. Now that “solely” has 
been changed to “primarily” we feel 
we can extend solicitations to VHF 
translators without doing violence to 
our expressed preference for transla¬ 
tors to use UHF channels. 

9. Most of NCTA’s arguments oppos¬ 
ing the proposal are really directed at 
the existence and functions of transla¬ 
tors (particularly VHF translators) in 
general and are best considered in our 
Low-Power Television Inquiry. Issues 
concerning interference by translators, 
for instance, will be addressed in the 
Inquiry. Also, we do not intend to re- 


»Thls sentence reads, “Such acknowledge¬ 
ments may Include identification of the con¬ 
tributors, the size or nature of the contribu¬ 
tions and advertising messages of contribu¬ 
tors. ” C Emphasis supplied .) 


quire translators to file financial re¬ 
ports as requested by NCTA. We have 
observed over the years that most 
translators are shoe string operations, 
and we certainly do not wish to 
burden them (or us) with more paper¬ 
work than necessary. NCTA has also 
requested that we ban full blown ad¬ 
vertising messages which displace com- 
mericals or other program material. 
We recognize this as an area of con¬ 
cern which we will examine in detail in 
our larger proceeding. Thus, we are 
not proposing any change in the rule 
pertaining to commercial substitutions 
in this proceeding. 

10. RM-2740. NTA requests us to 
amend our rules to permit both TV 
and FM translators to originate aural 
emergency warnings of imminent 
danger. Referring to Medallion Broad¬ 
casters, Inc., Public Notice 35783, July 
1, 1975, in which we granted a special 
emergency authorization to a transla¬ 
tor in Nebraska to broadcast aural 
emergency warnings of tornadoes in 
its area subject to several conditions, it 
suggests that these conditions be inco- 
porated into the rule. The conditions 
concerned who would be authorized to 
operate the equipment used for the 
warnings and requirements concerning 
logging, interference and meeting 
Commission Standards for TV and FM 
translator stations. 

11. In opposition, NCTA first asks 
that we incorporate this into a com¬ 
prehensive translator proceeding. If, 
however, we decide to act on this peti¬ 
tion by itself, it urges incorporation of 
the conditions mentioned by NTA and 
suggests additional conditions relating 
to logging of tests of emergency equip¬ 
ment and interference to CATV sys¬ 
tems. It also asks us to define “emer¬ 
gency” to forestall the possibility that 
translators might use the rule as a 
pretext for regular weather reports or 
other programming. It also asks for 
exceptions to and waivers of the signal 
carriage and nonduplication rules to 
enable CATV systems to carry signals 
of stations engaged in transmitting 
emergency warnings. 

12. As described above, UHF transla¬ 
tors are presently permitted to origi¬ 
nate brief solicitation announcements, 
and there is an analogous rule for FM 
translators, § 74.1231(f) and (g). We 
propose to amended these rules to 
permit emergency warnings on the 
same terms as solicitations and will 
not propose any additional conditions, 
such as those proposed by NTA or 
NCTA. There is no reason to regulate 
emergency transmissions more strictly 
than transmissions of solicitations 
since the former would be both more 
infrequent and more vital to the 
public safety than the latter. Further, 
the mere possibility that a translator 
might abuse the rule must be weighed 
against the public interest in encour- 
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aging emergency warnings. The addi¬ 
tional requirements would tend to dis¬ 
courage translators from having or 
using the capability of making these 
transmissions. We believe that we can 
leave to the discretion of translator li¬ 
censees the selection of persons to 
make emergency warnings, and. both 
because of the infrequency and impor¬ 
tance of these warnings, a less than 
perfect signal will be tolerable. 4 Cf. 13 
FCC 2d at 319; Report and Order in 
Docket No. 20539, FCC 77-830, re¬ 
leased January 12, 1978. Of course, 
those translators which have modulat¬ 
ing equipment in ordr to use FM mi¬ 
crowave, as provided in the Report 
and Order in Docket No. 20539, should 
have a satisfactory signal. 

13. As noted above. § 74.731(f) pro¬ 
vides for “transmitting still photo¬ 
graphs, slides, and recorded voice an¬ 
nouncements.” We propose to delete 
“recorded” since it might be speedier 
and more convenient to make emer¬ 
gency announcements live, and there 
is no particular reason to require so¬ 
licitations to be recorded. The analo¬ 
gous rule for FM translators, 
§ 74.1231(g), does not include “record¬ 
ed” in providing for “transmitting 
voice announcements.” Our proposed 
rule would also permit a TV translator 
to transmit a visual signal, such as 
“emergency warnings.” 

14. We believe that it is unnecessary 
to define “emergency,” as requested 
by NCTA. Daily weather reports are 
obviously not emergency broadcasts, 
and we believe NCTA’s fears that 
translators will use the proposed rule 
as an excuse to originate a lot of none¬ 
mergency programing are overblown. 
Of course, we can deal with any abuses 
by an Individual translator on a case- 
by-case basis, and in the unlikely event 
of widespread abuses, we can always 
alter the rule. 

15. We do not propose any waivers or 
exceptions with respect to the CATV 
rules here as we wish to concentrate 
narrowly on translators. In any event, 
emergencies are generally local and so 
emergency warnings would usually 
appear on the local stations which a 
CATV system would carry anyway. 
Any unique variations can be dealt 
with on a case-by-case basis. Cf. Flan- 
ery & Dingus TV and Carriage of Tele¬ 
vision Signals, 62 FCC 2d 191 (1977), in 
which we denied a petition for rule- 
making which proposed rules allowing 
for cable carriage of any TV or radio 
station during periods of emergency. 
We questioned whether carriage of ad¬ 


4 While solicitations are limited to 30 sec¬ 
onds once an hour, we propose that emer¬ 
gency transmissions be no longer or more 
frequent than necessary for the protection 
of life and property. It is impossible to pre¬ 
dict in advance the time necessary to trans¬ 
mit information concerning a given emer¬ 
gency or how often updates would be 
needed. 


ditional distant signals would provide 
information not already available to 
the community and suggested that a 
better idea would be for the cable 
system to use origination facilities to 
disseminate information to the com¬ 
munity. 

16. Conclusion . We propose to 
amend 47 CFR 74.731(f) amd 
74.1231(f) as set forth below. 

17. This action is taken pursuant to 
authority found in sections 4(i), 
303(b), (g) and (r) of the Communica¬ 
tions Act of 1934, as amended. 

18. Pursuant to applicable proce¬ 
dures set forth in §§ 1.4, 1.46 and 1.415 
of the Commission's rules, interested 
parties may file comments on or 
before October 23, 1978, and reply 
comments on or before November 22, 
1978. All relevant and timely com¬ 
ments and reply comments will be con¬ 
sidered by the Commission before 
final action is taken in this proceed¬ 
ing. 

19. In accordance with the provisions 
of § 1.419 of the Commission's rules, 
an original and five copies of all com¬ 
ments, replies, pleadings, briefs, and 
other documents shall be furnished 
the Commission. Members of the gen¬ 
eral public who wish to participate in¬ 
formally in the proceeding may 
submit one copy of their comments, 
specifying the docket number, includ¬ 
ing the entire designation (BC Docket 
No. 78-252) in the heading. All filings 
made in this proceeding will be made 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters, 1919 
M Street NW , Washington. D.C. 

Federal Communications 
Commission. 

William J. Tricarico, 

Secretary. 

We propose to amend part 74 of 
Chapter I of Title 47 of the Code of 
Federal Regulations as follows: 

1. We propose to amend §74.731(f) to 
read as follows: 

§ 74.731 Purpose and permissible service. 


(f) A locally generated radio fre¬ 
quency signal similar to that of a TY 
broadcast station and modulated with 
visual and aural information may be 
connected to the input terminals of a 
television broadcast translator for the 
purpose of- transmitting still photo¬ 
graphs, slides and voice announce¬ 
ments. The radio frequency signals 
shall be on the same channel as the 
normally used off-the-air signal being 
rebroadcast. When transmitting origi¬ 
nations concerning financial support, 
connection of the locally generated 
signals shall be made automatically 
either by means of a time-switch or 
upon receipt of a control signal from 


the TV station being rebroadcast de¬ 
signed to actuate the switching circuit. 
The switching device shall be so de¬ 
signed that the translator input circuit 
will be returned to the off-the-air 
signal within 30 seconds. The connec¬ 
tion for energency transmissions may 
be made manually. The apparatus 
used to generate the local signal which 
is used to modulate the translator 
must be capable of producing a visual 
or aural signal or both which will pro¬ 
vide acceptable reception on television 
receivers designed for the transmission 
standards employed by TV broadcast 
stations. Before commencing origina¬ 
tions authorized in this paragraph, the 
licensee of the translator shall furnish 
to the Commission a complete descrip¬ 
tion of the apparatus proposed to be 
used for such local originations. The 
visual and aural materials so transmit¬ 
ted shall be limited to emergency 
warnings of imminent danger and to 
seeking or acknowledging financial 
support deemed necessary to the con¬ 
tinued operation of the translator. Ac¬ 
cordingly, the originations concerning 
financial support are limited to 30 sec¬ 
onds no more than once an hour and 
to the solicitation of contributions 
toward defrayal of the costs of install¬ 
ing, operating, and maintaining the 
translator or acknowledgments of fi¬ 
nancial support for those purposes. 
Such acknowledgments may include 
identification of the contributors, the 
size or nature of the contributions and 
advertising messages of contributors. 
Emergency transmissions shall be no 
longer or more frequent than neces¬ 
sary to protect life and property. 

2. We propose to amend § 74.1231 to 
read as follows: 

§ 74.1231 Purpose and permissible service. 


(f) • • • The radio frequency signals 
shall be on the same channel as the 
normally used off-the-air signal being 
rebroadcast. Connection of the locally 
generated signals shall be made auto¬ 
matically by means of a time-switch 
when transmitting originations con¬ 
cerning financial support. The connec¬ 
tion for energency transmissions may 
be made manually. The apparatus 
used to generate the local signal that 
is used to modulate the FM translator 
must be capable of producing an aural 
signal which will provide acceptable 
reception on FM receivers designed for 
the transmission standards employed 
by FM broadcast station • • \ 

(g) The aural material transmitted 
as permitted in paragraph (f) of this 
section shall be limited to emergency 
warnings of imminent danger and to 
seeking or acknowledging financial 
support deemed necessary to the con¬ 
tinued operation of the translator. Ac¬ 
cordingly, the originations concerning 
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financial support are limited to 30 sec¬ 
onds no more than once an hour and 
to the solicitation of contributions 
toward defrayal of the costs of instal¬ 
lation, operation, and maintenance of 
the translator or acknowledgments of 
financial support for those purposes. 
Such acknowledgment may include 
identification of the contributors, the 
size or nature of the contributions and 
advertising messages of contributors. 
Emergency transmissions shall be no 
longer or more frequent than neces¬ 
sary to protect life and property. 

# • • * • 

[FR Doc. 78-23388 Filed 8-18-78; 8:45 am) 
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[47 CFR Port 97) 

[Docket No. 20777; RM-2429; RM-2550; 
RM-2771; FCC 78-589) 

EMISSIONS AUTHORIZED IN THE AMATEUR 
RADIO SERVICE 

Inquiry and Further Notice of Proposed 
Rulemaking 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Inquiry and Fur¬ 
ther Notice of Proposed Rulemaking. 

SUMMARY: The Commission is pro¬ 
posing to authorize the use of the 
American National Standard Code for 
Information Interchange (ASCII) in 
the Amateur Radio Service. ASCII has 
.become the standard code for informa¬ 
tion interchange in use today. The 
proposal is designed to keep the ama¬ 
teur rules current with the state of 
the art. 

DATES: Comments shall be submitted 
by November 15, 1978. Reply com¬ 
ments shall be submitted by December 
15. 1978. 

ADDRESSES: Send all comments to: 
Secretary, FCC. 1919 M Street NW., 
Washington, D.C. 20554. 

FOR FURTHER INFORMATION: 

Contact Mr. Robert Cassler. Person¬ 
al Radio Division, 202-634-6620. 

SUPPLEMENTARY INFORMATION: 
Adopted: August 8, 1978. 

Released: August 18,1978. 

By the Commission: Commissioner 
Washburn absent. 

In the matter of deregulation of 
Part 97 of the Commission’s rules re¬ 
garding emissions authorized in the 
Amateur Radio Service, docket 20777, 
RM-2429. RM-2550. RM-2771. 

1. The Commission gives notice that 
it proposes to authorize the use of the 
American National Standard Code for 
Information Interchange (ASCII) in 
the Amateur Radio Service. 


What Is the Background of This 
Proceeding? 

2. In the Notice of Proposed Rule- 
making in this proceeding, released 
April 22. 1976, and published in the 
Federal Register on April 28, 1976 (41 
FR 17789), the Commission proposed 
to substitute a maximum authorized 
bandwidth table for the present emis¬ 
sion table in the amateur rules. This 
would mean that instead of limiting 
the types of emissions an amateur 
could use to the types listed in the 
emissions table, an amateur might use 
any type of emission so long as the oc¬ 
cupied bandwith of the emission was 
within the maximum bandwidth pro¬ 
posed for the particular frequency 
being used. As part of that original 
proposal, the Commission also pro¬ 
posed to remove all rules concerning 
radio teleprinter signals, proposing to 
give amateurs the freedom to choose 
any type of radio teleprinter code so 
long as the signal was kept within the 
proposed maximum bandwidth. See 
also 42 FR 30623, June 16, 1977. 

3. In the Second Report and Order in 
this proceeding adopted today, the 
Commission decided not to adopt the 
proposed maximum authorized band¬ 
width table, but noted that the pro¬ 
posal to remove the rules concerning 
radio teleprinter signals had met with 
a very favorable response mainly be-' 
cause that action would make it possi¬ 
ble for amateurs to use a code of infor¬ 
mation interchange known as ASCII. 
The Commission felt that ASCII 
should be authorized for amateur 
radio operators, but that to adopt a 
rule with specific ASCII standards 
would be inappropriate because no 
standards for ASCII were proposed in 
the original docket (the proposal, as 
stated above, was simply to delete the 
rule section on radio teleprinter sig¬ 
nals), and no opportunity for com¬ 
menting on specific ASCII standards 
was given the public. We are, there¬ 
fore, in this combined Notice, address¬ 
ing this topic of ASCII standards for 
Rule Part 97. 

What Is ASCII? 

4. ASCII is a code for the exchange 
of information. It stands for the 
American National Standard Code for 
Information Interchange. Each char¬ 
acter in the code is comprised of seven 
binary data bits, each bit being either 
“0” of “1.” For example, 0100101 rep¬ 
resents the character "R" in ASCII. 

5. At present, the use of ASCII is not 
permissible in the Amateur Radio 
Service. 897.69(a) of the Amateur 
Rules requires that the transmission 
of radio teleprinter signals must be 
done by means of “a single channel 
five-unit (start-stop) teleprinter code/* 
This is the Baudot Code which is the 
only code recognized by the Commis¬ 
sion for amateur transmissions. In 


recent years, however, ASCII has re¬ 
placed the Baudot code as the most 
popular code for information ex¬ 
change in use today. Its popularity is 
due in part to the fact that a seven- 
unit code has a capacity for 128 differ¬ 
ent characters (2 7 =128), whereas 
Baudot, a five-unit code, is limited to 
32 characters (2 5 =32), or 64 characters 
when upper- and lowercase characters 
are used. ASCII has been officially 
adopted by the National Bureau of 
Standards as the standard code for in¬ 
formation interchange in the United 
States. The comments we received in 
response to our proposal to deregulate 
the amateur rules on radio teleprinter 
signals centered almost exclusively on 
the practical effect that this would 
make ASCII available for use by ama¬ 
teurs. 

What Standards Are We 
Considering? 

6. Data Transmission Rate . One of 
the main differences between ASCII 
and Baudot is that ASCII is commonly 
sent at speeds far greater than 
Baudot. In ASCII and in Baudot, the 
baud is the rate of data transmission, 
and represents the number of data 
bits sent in one second. The four 
standard baud rates recognized by the 
Commission for amateur Baudot are 
45, 50, 56.25, and 75 baud. In contrast 
to this, the standard baud rates recog¬ 
nized by the American National Stand¬ 
ards Institute for ASCII are 110, 150, 
300, 600, 1200, 2400, 4800, 9600. and 
19,200 baud, and even higher. The con¬ 
cern of the Commission with these 
higher speeds is the bandwidth that 
these transmissions would occupy. The 
questions which the Commission 
would like the comments to address 
are: 

a. Should technical limitations be 
placed on the use of ASCII in the 
Amateur Radio Service? 

b. If yes, should limitations be 
placed by reference to occupied band¬ 
width? data transmission rate? emis¬ 
sion type? 

c. If limitations are placed on the 
bandwidth that a transmission using 
ASCII occupies, what should the 
maximum bandwidth be for each ama¬ 
teur frequency band? 

d. If limitations are placed on the 
data transmission rates, should there 
be standard operating speeds similar 
to those established by the American 
National Standards Institute, or maxi¬ 
mum speeds (such as “a speed no 
greater than 3000 baud”)? 

e. If standard operating speeds are 
required, what should be the standard 
speeds for each amateur frequency 
band? What should the permissible 
tolerance from the standard operating 
speeds be? 
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f. If maximum speeds are used, what 
should be the maximum speed for 
each amateur frequency band? 

g. Should any limitations be placed 
on the emission types used in trans¬ 
mitting ASCII? 

h. If yes, what should the permissi¬ 
ble deviation from the mark signal to 
the space signal be for frequency shift 
keying? Should the permissible devi¬ 
ation be related to data transmission 
rates? 

i. What should the highest permissi¬ 
ble fundamental modulating audio fre¬ 
quency be for A2 or F2 emissions? 
Should this standard be related to 
data transmission rate? 

7. Use of Parity Bit ASCII itself is 
merely a seven-unit code, but the 
method of sending that code can vary 
in a number of ways. The first way it 
can vary is in the use of a parity bit. A 
parity bit is sometimes employed to 
assure that each character sent is re¬ 
ceived correctly. For example, taking 
the character, “R." which we de¬ 
scribed above as 0100101, and assum¬ 
ing the two parties to the communica¬ 
tion have agreed that the parity bit 
shall be “even" the person sending the 
character “R" will also send an eighth 
bit, a parity bit. and the transmission 
will look like this: 01001011. Because 
the two parties agreed that parity 
would in this case be “even," the re¬ 
ceiver of the communication would see 
that the number of data bits repre¬ 
sented by the number “1” was even, 
and that the character was received 
correctly. If, for some reason, the 
parity bit made the number of data 
bits represented by the number “1" 
odd, the receiver of the communica¬ 
tion would recognize that there was a 
mistake in the reception of that par¬ 
ticular character. 

8. In using the parity bit, the two 
parties to the communication have the 
option of determining whether the 
parity bit shall be “even," or “odd." 
The two parties could also agree not to 
send a parity bit. Finally, the two par¬ 
ties could agree to send an eighth 
signal bit. most commonly, “0," which 
would not be used as a parity bit. This 
would not aid accuracy, but would be 
necessary if the receiver of the mes¬ 
sage is expecting an eight-unit code. 
The question which the Commission 
would like the comments to address is: 

j. What standards, if any, on the use 
of parity should be adopted for ama¬ 
teur use of ASCII? 

9. Synchronous-asynchronous. ASCII 
may be sent either in a synchronous 
mode or an asynchronous mode. 
Either mode is designed to tell the re¬ 
ceiving station when information is 
about to be sent. In an asynchronous 
transmission, there is a bit added to 
the beginning and end of each charac¬ 
ter. The bit added to the beginning of 
the character, most commonly “0," is 


the start bit and tells the receiving 
station that a character code will' 
follow. The bit added to the end of the 
character, most commonly “1," is the 
stop bit and tells the receiving station 
to end operation until it gets another 
start bit. Each character, therefore, in 
an asynchronous transmission is sent 
in a 10 bit code. 1 For example, the 
character “R," using even parity and 
an asynchronous transmission now 
looks like this: 


0010010111 

/7“l\ 


start “R M parity stop 


10. In a synchronous transmission, 
there is no start or stop bit added to 
each character. Rather, there is a 
start character w hich is sent at the be¬ 
ginning of the message, and it is fol¬ 
lowed by a steady stream of data bits 
until a stop character is transmitted 
telling the receiving station the mes¬ 
sage is ended until another start char¬ 
acter is sent. Because the receiving 
station was synchronized with the 
sending station by the start character, 
it can break down the data stream 
which followed the start character 
into segments of eight units (seven 
units plus parity) for translation into 
characters, and eventually, the infor¬ 
mation being exchanged. The success¬ 
ful transmission of the data, there¬ 
fore. depends on the two stations 
being synchronized by the start char¬ 
acter. The question w r hich the Com¬ 
mission would like the comments to 
address is: 

k. Should both asynchronous and 
synchronous transmission be author¬ 
ized for amateur use of ASCII? 

11. Least Significant Bit-Most Sig¬ 
nificant Bit Within any one character 
the bits are identified by b T . b« • • • b», 
where bt is the highest order, or most 
significant bit. and b» is the lowest 
order, or least significant bit. The 
most common method of sending data 
bits is in the order of least significant 
bit to most significant bit. It is con¬ 
ceivable, however, that two stations 
might make a different arrangement 
and send the data bits in a different 
order. For example, the character “R" 
w r hich we have been following is 
0100101 in the order of least signifi¬ 
cant bit to most significant bit, but be¬ 
comes 1010010 in the order of most 
significant bit to least significant bit. 
A station not expecting a deviation 
from the commonly used order of 
transmitting data bits would not be 
able to translate the message. The 
question which the Commission would 
like the comments to address is: 

l. Should standards be adopted de¬ 
termining the order of the data bits? 


/ 

‘Sometimes 11 bits are used, where, to 
ensure accuracy in an asynchronous trans¬ 
mission. two stop bits are sent at the end of 
each character. 


12. We are associating with this 
docket, RM-2771, submitted by Bruce 
Browm of Alexandria, Va., which peti¬ 
tions for the authorization of ASCII In 
the Amateur Radio Service. Mr. 
Brown's petition was filed subsequent 
to the original Notice of Proposed Ru¬ 
lemaking in this proceeding and we 
find it appropriate to associate it with 
this docket at this time. 

13. Authority for our Notice of In¬ 
quiry and Further Notice of Proposed 
Rulemaking is contained in sections 
4(1), 303, and 403 of the Communica¬ 
tions Act of 1934, as amended. We 
Invite interested parties to submit 
comments concerning the proposal 
and/or inquiry on or before November 
15, 1978 and reply comments on or 
before December 15. 1978. An original 
and five copies of all comments and 
reply comments shall be furnished the 
Commission, pursuant to § 1.419 of the 
rules. Respondents wishing each Com¬ 
missioner to have a personal copy of 
the comments may submit an addi¬ 
tional six copies. Members of the 
public wishing to express interest in 
our proposals but unable to provide 
the required copies may participate in¬ 
formally by submitting one copy of 
their comments, without regard to 
form, provided the correct Docket 
number is specified in the heading of 
the comments. All comments and 
reply comments filed in this proceed¬ 
ing should be sent to the Secretary, 
Federal Communications Commission, 
Washington. D.C. 20554. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

CFR Doc. 78-23387 Filed 8-18-78; 8:45 am] 
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[47 CFR Part 97) 

[Docket No. 20777; RM-1429; RM-1429; 
RM-2170; RM-2429; RM-2545; RM-2163; 
RM-2330; RM-2507; RM-2550; FCC 78- 
588] 

EMISSIONS AUTHORIZED IN THE AMATEUR 
RADIO SERVICE 

Dismissing certain petitions for rule making 
and continuing proceeding 

AGENCY: Federal Communications 
Commission. 

ACTION: Second Report and Order. 

SUMMARY: Commission proposed to 
substitute a maximum authorized 
bandwidth table for the emissions 
table in the Amateur Radio Service 
Rules. Most amateurs commenting 
said that the proposal could have an 
adverse impact on them. The proposal 
is being terminated without action. 

EFFECTIVE DATE: Nonapplicable. 
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ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert Cassler, Personal Radio Serv¬ 
ice, Safety and Special Radio Ser¬ 
vices Bureau, 202-634-6620. 

Second Report and Order 

Adopted: August 8, 1978. Released: 
August 18, 1978. 

By the Commission: Commissioner 
Washburn absent. 

In the matter of deregulation of 
Part 97 of the Commission's rules re¬ 
garding emissions authorized in the 
Amateur Radio Service, Docket 20777, 
RM-1429, RM-2170, RM-2429, RM- 
2545, RM-2163, RM-2330, RM-2507, 
RM-2550. 

1. A Notice of Proposed Rule Making 
in Docket 20777, concerning the types 
of radio emissions that are permitted 
in the Amateur Radio Service, was re¬ 
leased April 22, 1976, and published in 
the Federal Register on April 28, 
1976 (41 FR 17789). A First Report 
and Order was released on March 10, 
1977, and published in the Federal 
Register on March 15, 1977 (42 FR 
14111). In the First Report and Order, 
the Commission adopted regulations 
regarding the purity of emissions in 
the Amateur Radio Service. The regu¬ 
lations adopted conformed to the in¬ 
ternational standards of emission 
purity. This Second Report and Order 
will deal with the major issue of 
Docket 20777. authorized bandwidth. 
See also 42 FR 30623, June 16, 1977. 

What Did The Commission Propose? 

2. The Notice of Proposed Rule 
Making in Docket 20777 was con¬ 
cerned with the types of radio emis¬ 
sions that are permitted in the Ama¬ 
teur Radio Service. At present, when 
an amateur wishes to use a certain 
type of emission (such as telephony, 
telegraphy or television) he must refer 
to the emissions table in § 97.61 of the 
Commission’s Rules to determine 
which frequencies are available for 
that type of emission. For example an 
amateur wishing to use telephony in 
the 20 meter band will refer to the 
emissions table and see that he may 
use telephony in the 14.20 to 14.35 
MHz range, but not in the 14.00 to 
14.20 MHz range. 

3. The Commission has received 
from the amateur community in the 
last few years a number of petitions 
which proposes to enlarge the fre¬ 
quency ranges which are available for 
various types of emissions, or allow 
various kinds of emissions which are 
not specifically provided for in the 
amateur emissions table. Rather than 
deal with each suggested emission 
change individually, the Commission, 
in its Notice of Proposed Rule Making 


in Docket 20777, proposed to delete 
the emissions table entirely, and sub¬ 
stitute a table of maximum authorized 
bandwidths. A table of maximum au¬ 
thorized bandwidths would permit any 
type or mode of emission to be used by 
an ameteur, so long as the occupied 
bandwidth of that emission did not 
exceed the limits on the bandwidth es¬ 
tablished for that frequency. For ex¬ 
ample, it was proposed that when 
using the frequency segment 28.50 to 
29.70 MHz, the maximum authorized 
bandwidth w r ould be 35 kHz. That 
means that any emission whatsoever 
would be permitted in that frequency 
range so long as the emission did not 
occupy more than 35 kHz of the spec¬ 
trum. It was felt that such a deregula¬ 
tion would provide the freedom for 
amateurs to experiment with many 
new and unusual emission types, or 
use well-known emission types in new 
areas of the spectrum. 

What Did the Comments Say? 

4. A total of 333 persons and eight 
clubs filed comments. In addition, 23 
petitions were filed as comments. Nu¬ 
merous commenters raised objections 
to our proposals. For example, the 
maximum bandwidth table, as pro¬ 
posed, would not permit any emission 
type whose bandwidth was greater 
than 3.5 kHz to be used below 28.5 
MHz. This would have the effect of 
banning in the lower amateur bands 
the use of double sideband (AM) tele¬ 
phony, which requires 6 kHz. Al¬ 
though efficient use of the spectrums 
would be encouraged, the comments 
indicated that this rule change would 
force many amateurs to convert to 
new equipment at a very considerable 
expense. Additionally, the privilege to 
utilize any type or mode of emission 
carries with it the responsibility of ac¬ 
curately measuring the bandwidth of 
these. Many commenters argued that 
they would have to either build, or 
buy, the equipment necessary to meas¬ 
ure their signal’s bandwidth. 

What Action is the Commission 
Taking? 

5. The comments indicated that for 
the sizable portion of the amateur 
community who do not experiment, 
the present emissions table is prefer¬ 
able. Accordingly, the Commission will 
not adopt the proposed maximum 
bandwidth table. We are disappointed 
that the comments on our proposal 
were unfavorable, because we continue 
to believe deregulation is a sound idea. 
This proposed new bandwidth table 
would have given the Amateur Radio 
Service a new opportunity to fulfill 
one of its bases and purposes, “ad¬ 
vancement of the radio art,” by allow¬ 
ing the amateur the freedom to ex¬ 
periment with new emissions. Howev¬ 
er, many commenters disagreed with 


the bandwidth concept because of the 
added cost and responsibility they said 
it would place on amateurs. This loses 
sight of the concept that amateurs 
should be in the forefront of technical 
advancement, and than any attempt 
by the Commission to spur amateur 
experimentation will necessarily in¬ 
crease amateur responsibility. The 
Commission will continue to consider 
ways of introducing further deregula¬ 
tion and simplification in the Amateur 
Radio Service. 

6. One major issue on which there 
was general agreement in the com¬ 
ments was the need for the Amateur 
Rules to be amended to permit the use 
of ASCII—the American National 
Standard Code for Information Inter¬ 
change. At present, the use of ASCII 
is prohibited. Section 97.69 of the 
Amateur Rules, the section governing 
radio teleprinter signals, permits the 
use of the Baudot code only. In the 
Notice of Proposed Rulemaking in this 
proceeding, the Commission proposed 
to delete §97.69, thereby giving ama¬ 
teurs the freedom to choose any type 
of radio teleprinter code so long as the 
signal used was kept within the pro¬ 
posed maximum bandwidths. This pro¬ 
posal brought many favorable com¬ 
ments because such action would 
make the use of ASCII permissible for 
amateurs. We agree th ASCII should 
be an authorized emission or amateur 
radio stations. However because we 
are not adopting thi^ proposed maxi¬ 
mum authorized baiu width table, it 
may be necessary to introduce certain 
technical standards concerning the use 
of ASCII. Since technical standards 
have never been the subject of public 
commenting, we feel it be inappropri¬ 
ate to adopt ASCII standards without 
further public input. Therefore, the 
Commission today is adopting a Fur¬ 
ther Notice of Proposed Rulemaking 
in Docket 20777 to consider the appro 
priate standards for the use of ASCII 
in the Amateur Radio Service. 

7. Finally, we are dismissing with 
this Report and Order those rulemak¬ 
ing petitions associated with this 
docket which deal with the authorized 
emissions portion of this proceeding. 
In addition, two rulemaking petitions 
not originally associated with this 
docket are being dismissed because the 
issues they raise are addressed by this 
docket. RM-2076. submitted by 
George Bonadio, would authorize si¬ 
multaneous voice and facsimile trans¬ 
missions in all amateur subbands in 
which A3 and F3 emissions are permis¬ 
sible. RM-2770, submitted by Mr. 
Robert J. Roehrig of Batavia, Illinois, 
petitions for free experimentation 
with all emissions in amateur radio 
within properly set bandwidth limita¬ 
tions. 

8. Accordingly, in view of the forego¬ 
ing: It is ordered. That RM-1429, RM- 
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2163, RM-2076, RM-2170, RM-2330, 
RM-2507, and RM-2770, RM-2545 to 
the extent that these petitions have 
not been granted, are dismissed. It is 
further ordered. That this proceeding 
is continued. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary . 

[FR Doc. 78-23348 Filed 8-18-78; 8:45 am] 
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[ 3410 - 07 ] 

DEPARTMENT OF AGRICULTURE 

Farmers Home Administration 

[Notice of Designation Number A641] 

NEW MEXICO 

Designation of Emergency Areas 

The Secretary of Agriculture has de¬ 
termined that farming, ranching, or 
aquaculture operations have been sub¬ 
stantially affected in the following 
New Mexico Counties as a result of 
severe hailstorms during the period 
June 1 through June 19, 1978, in 
Chaves County; and hailstorms, rain¬ 
storms, and windstorms during the 
period May 24 through June 12, 1978, 
and unseasonably extreme hot weath¬ 
er accompanied by hot winds during 
the period June 15 through June 27, 
1978, in Lea County. 

Therefore, the Secretary has desig¬ 
nated these areas as eligible for emer¬ 
gency loans pursuant to the provisions 
of the Consolidated Farm and Rural 
Development Act, as amended, and 
the provisions of 7 CFR 1904 Subpart 
C, Exhibit D, Paragraph V B, includ¬ 
ing the recommendation of Governor 
Jerry Apodaca that such designation 
be made. 

Applications for emergency loans 
must be received by this Department 
no later than January 29, 1979, for 
physical losses and August 2, 1979, for 
production losses, except that quali¬ 
fied borrowers who receive initial 
loans pursuant to this designation 
may be eligible for subsequent loans. 
The urgency of the need for loans in 
the designated area makes it impracti¬ 
cable and contrary to the public inter¬ 
est to give advance notice of proposed 
rulemaking and invite public participa¬ 
tion. 

Done at Washington, D.C., this 14th 
day of August, 1978. 

Gordon Cavanaugh, 
Administrator , 

Farmers Home Administration, 

CFR Doc. 78-23305 Filed 8-18-78; 8:45 am] 


[ 3410 - 11 ] 

Forest Service • 

NATIONAL FOREST SYSTEM ADVISORY 
COMMITTEE 

Meeting 

The National Forest System Adviso¬ 
ry Committee will meet at 8:30 a.m. on 
September 21 and 22 at the Keystone 
Lodge in Dillon, Colo. 

This Committee, comprised of 12 
members from a broad spectrum of ge¬ 
ographic and interest areas, advises 
the Secretary of Agriculture and the 
Forest Service on the planning and 
management of the National Forests. 
The Committee will tour portions of 
the Arapaho National Forest on Sep¬ 
tember 21 to view and discuss RARE 
II roadless areas, ski area develop¬ 
ment, wilderness management, and de¬ 
veloped recreation. On September 22, 
RARE II evaluation techniques and 
decision criteria will be discussed. Dr. 
M. Rupert Cutler, Assistant Secretary 
for Conservation,'Research and Edu¬ 
cation. will chair the meeting. 

The meeting will be open to the 
public. Persons wishing to attend 
should notify the Committee’s Execu¬ 
tive Secretary. James C. Overbay, 
USDA-Forest Service, P.O. Box 2417, 
Room 3021 South Building, Washing¬ 
ton, D.C. 20013, telephone 202-447- 
6341. Written statements may be filed 
with the Committee before or after 
the meeting. 

The Committee has established the 
following rules for public participa¬ 
tion: members of the public are invited 
to express their views at the end of 
the Committee’s discussion of each 
issue. 

Chester A. Shields, 
Acting Deputy Chief. 

August 14, 1978. 

CFR Doc. 78-23306 Filed 8-18-78; 8:45 am] 


[ 3410 - 02 ] 

Federal Grain Inspection Service 

GRAIN STANDARDS ACT ADVISORY 
COMMITTEE 

Meeting 

Pursuant to the provisions of section 
10(a)(2) of the Federal Advisory Com¬ 
mittee Act (Pub. L. 92-463), notice is 


hereby given of the following Comm- 
mittee meeting: 

NAME: Grain Standards Act Advisory 
Committee. 

DATE: September 12 and 13, 1978. 

PLACE: U.S. Department of Agricul¬ 
ture, 1400 Independence Avenue SW., 
in room 2096-South Building, Wash¬ 
ington, D.C. 20250. 

TIME: 9 a.m. 

PURPOSE: Allow for the Committee 
members to review, discuss, and make 
recommedations to the Administrator, 
Federal Grain Inspection Service, on 
the study draft regulation. Summary 
published in the Federal Register on 
July 31, 1978. 

The meeting is open to the public 
but space and facilities are limited. 
Public participation will be limited to 
written statements submitted before 
or at the meeting unless their partici¬ 
pation is otherwise requested by the 
Committee Chairman. Persons other 
than members who wish to adddress 
the Committee at the meeting should 
contact Dr. Leland E. Bartelt, Admin¬ 
istrator, U.S. Department of Agricul¬ 
ture, Federal Grain Inspection Serv¬ 
ice, Washington, D.C. 20250, telephone 
202-447-9170. 

Dated: August 16, 1978. 

D. R. Galliart, 
Acting Administrator. 
CFR Doc. 78-23386 Filed 8-18-78: 8:45 am] 


[ 6320 - 01 ] 

CIVIL AERONAUTICS BOARD 

[Docket 32327-1) 

FORMER LARGE IRREGULAR AIR SERVICE 
INVESTIGATION 

To All Intorostod Parsons 

By Order 78-7-106, adopted July 21, 
1978 (43 FR 33779) the Board directed 
that hearings be held in the above en¬ 
titled docket. The undersigned admin¬ 
istrative law judge has been assigned 
to conduct such proceedings. This 
Notice is issued in lieu of the typical 
Notice of Prehearing Conference in 
view of the special circumstances of 
this docket. 

Order 78-7-106 contains a tentative 
finding of need for additional entry 
into supplemental air transportation. 
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The Board also tentatively found that 
applicants who qualify would be 
issued, following hearings, certificates 
to engage in supplemental air trans¬ 
portation. Applicants, thus eligible, 
are those who offer, and are found to 
be fit, willing, and able to perform, a 
realistic service proposal reasonably 
calculated to serve a portion of the 
demand for supplemental service, if, 
but only if, it is further found that 
supplemental certificate operations 
would not impair an existing carrier's 
ability to fulfill its certificate obliga¬ 
tions. 

The Board also has directed that 
noncomparative selection procedures 
be employed and that environmental 
and energy issues be resolved. The 
Board expects this proceeding to be 
conducted expeditiously, as noted in 
Order 78-3-159 (43 FR 14707). 

Interested persons are offered an op¬ 
portunity to file comments on the fol¬ 
lowing procedural matters as to the 
hearing contemplated in Docket 
32327-1, at ordering paragraphs 5(b), 6 
and 7. 

1. Proposed requests for information 
and evidence in addition to that set 
forth in Attachment B to Order 78-7- 
106. 

2. Need for a prehearing conference. 
(Persons requesting a prehearing con¬ 
ference should indicate the matters 
which they desire to have taken up at 
a prehearing conference(s) which they 
believe cannot adequately be disposed 
of on the basis of written comments.) 

3. Dates for submission of informa¬ 
tion responses (ihcluding responses 
setting forth the information de¬ 
scribed in Attachment B to Order 78- 
7-106), submission of direct and rebut¬ 
tal exhibits, and commencement of 
hearings. 

4. The sequence in which the respec¬ 
tive applicants will put on direct cases 
and the sequence in which opposing 
rebuttal cases should be presented. 

5. Location(s) of hearing(s). 

6. Other procedural issues or recom¬ 
mendations. 

7. Matters which are, or appear 
likely to be, agreed upon by all or 
groups of parties to this docket. 

Initial comments on the above mat¬ 
ters shall be submitted (to be received 
by the undersigned) by Thursday, 
August 31, 1978. Any reply comments 
shall be submitted (to be received by 
the undersigned) by Monday, Septem¬ 
ber 11. 1978. 

Those interested persons who are 
otherwise unrepresented by counsel 
and who have questions concerning 
the directions contained in this Notice 
or concerning the contemplated proce¬ 
dures may obtain procedural advice 
from Counsel for the Bureau of Pric¬ 
ing and Domestic Aviation, Legal 
Analysis Division, Civil Aeronautics 
Board, Washington, D.C. 20428, attn: 


Steven K. McKinney, Esq. The ar¬ 
rangement for said consultation has 
been made by me with that office in 
light of the Board’s exhortation in 
Order 78-3-159 to “manage this case 
with a view toward minimizing the 
cost to the applicants”. 1 

This notice pertains only to Docket 
32327-1 and not to Docket 32327 gen¬ 
erally. Copies shall be served upon the 
following: each applicant in this pro¬ 
ceeding, the Bureau of Pricing amd 
Domestic Aviation, the Bureau of In¬ 
ternational Aviation, and each person 
who has filed a petition for leave to in¬ 
tervene. 

This notice shall be published in the 
Federal Register. 

Marvin H. Morse, 
Administrative Law Judge. 

August 16, 1978. 

CFR Doc. 78-23350 Filed 8-18-78; 8:45 ami 


[ 3510 - 24 ] 

DEPARTMENT OF COMMERCE 

Economic Development Administration 

VICTORIA NEEDLEWORK, INC., ET AL PETI¬ 
TIONS FOR DETERMINATIONS OF ELIGIBIL¬ 
ITY TO APPLY FOR TRADE ADJUSTMENT AS¬ 
SISTANCE 

Petitions were accepted for filing 
from three firms: (1) Victoria Needle¬ 
work, Inc., 350 Fifth Avenue. New 
York, N.Y. 10001, a producer of hand¬ 
bags (accepted August 10, 1978); (2) 
Kadin Brothers, Inc., 20 West 33rd 
Street, New York, N.Y. 10001, a pro¬ 
ducer of handbags (accepted August 
10, 1978); and (3) Gold Line Connec¬ 
tor, Inc., 25 Van Zant Street, East Nor¬ 
walk, Conn. 06855, a producer of co¬ 
axial connectors and other accessories 
for citizens band radios (accepted 
August 11, 1978). The petitions were 
submitted pursuant to section 251 of 
the Trade Act of 1974 (Pub. L. 93-618) 
and § 315.23 of the Adjustment Assist¬ 
ance Regulations for Firms and Com¬ 
munities (13 CFR Part 315). 

Consequently, the U.S. Department 
of Commerce has initiated separate in¬ 
vestigations to determine whether in¬ 
creased imports into the United States 
of articles like or directly competitive 
with those produced by each firm con¬ 
tributed importantly to total or partial 
separation of the firm’s workers, or 
threat thereof, and to a decrease in 
sales or production of each petitioning 
firm. 

Any party having a substantial inter¬ 
est in the proceedings may request a 
public hearing on the matter. A re¬ 
quest for a hearing must be received 


1 Of course, any assistance which would be 
provided by Bureau Counsel would not 
thereby bar counsel from later taking a po¬ 
sition on the application(s) which is incon¬ 
sistent with the position of the applicant(s). 


by the Chief, Trade Act Certification 
Division, Economic Development Ad¬ 
ministration, U.S. Department of 
Commerce. Washington, D.C. 20230, 
no later than the close of business of 
the tenth calendar day following the 
publication of this notice. 

Jack W. Osburn, Jr., 
Chief, Trade Act Certification 
Division, Office of Planning 
and Program Support. 

[FR Doc. 78-23266 Filed 8-18-78; 8:45 am] 


[ 3510 - 25 ] 

Foreign-Trade Zones Board [Order No. 132] 

APPROVAL FOR EXPANSION OF FOREIGN- 

TRADE ZONE NO. 25, BROWARD COUNTY, 

FLA. 

Pursuant to its authority under the 
Foreign-Trade Zones Act of June 18. 
1934, as amended (19 U.S.C. 81a-81u). 
and the Foreign-Trade Zones Board 
Regulations (15 CFR Part 400), the 
Foreign-Trade Zones Board (the 
Board) adopts the following order: 

Whereas, the Port Everglades Au¬ 
thority, Grantee of Foreign-Trade 
Zone No. 25, has applied to the Board 
for authority to expand the zone by 
the addition of 51.7 acres contiguous 
to its present zone area; 

Whereas, the application was accept¬ 
ed for filing on December 9, 1977, and 
notice inviting public comment was 
given in the Federal Register on De¬ 
cember 19, 1977 (42FR 63655); 

Whereas, an examiners comittee has 
investigated the application in accord¬ 
ance with the Board’s regulations and 
recommends approval; 

Whereas, the present zone area is 
expected to be committed by the end 
of 1978 and more space is needed to 
allow for future zone development; 
and 

Whereas, the Board has found that 
the requirements of the Foreign-Trade 
Zones Act, as amended, and the 
Board’s Regulations are satisfied, and 
that approval of the application is in 
the public interest; 

Now, therefore, the Board hereby 
orders that the Grantee is authorized 
to expand Foreign-Trade Zone No. 25. 
in conformity with the application 
filed on December 9, 1977. The Grant¬ 
ee shall notify the Executive Secre¬ 
tary of the Board for approval prior to 
the commencement of any manufac¬ 
turing sepration within the zone. The 
authority given in this Order is sub¬ 
ject to settlement locally by the Dis¬ 
trict Director of Customs and the Dis¬ 
trict Army Engineer regarding compli¬ 
ance with their respective require¬ 
ments relating to foreign-trade zones. 
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Signed at Washington, D.C. this 
11th day of August 1978. 

Juanita M. Krhps, 
Secretary of Commerce, Chair¬ 
man and Executive Officer 
Foreign-Trade Zones Board, 

Attest. 

John J. DaPonte, 
Executive Secretary. 

[PR Doc. 78-23313 Piled 8-18-78; 8:45 am] 


[ 3510 - 22 ] 

Notional Oceanic and Atmospheric 
Administration 

NORTH PACIFIC FISHERY MANAGEMENT 
COUNCIL'S SCIENTIFIC AND STATISTICAL 
COMMITTEE 

Meeting 

AGENCY: National Marine Fisheries 
Service, NOAA. 

ACTION: Meeting date amended. 

SUMMARY: Notice is hereby given 
that the announcement pertaining to 
the North Pacific Fishery Manage¬ 
ment Council's Scientific and Statisti¬ 
cal Committee meeting published in 
the Federal Register, July 17, 1978, 
Vol. 43, No. 137, is amended. The Com¬ 
mittee meeting originally scheduled to 
begin August 23, 1978, will now begin 
August 22, 1978. 

DATES: The meeting is open to the 
public and will commence at 1 p.m. on 
August 22, 1978, and adjourn approxi¬ 
mately 5 p.m. The meetings to be held 
on August 23 to 25 will continue as 
mentioned in the July 17, 1978 publi¬ 
cation. 

ADDRESS: The meeting will be held 
in the North Pacific Fishery Manage¬ 
ment Council offices. Suite 32, 333 
West 4th Avenue. Post Office Mall 
Building, Anchorage, Alaska. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Jim H. Branson, Executive Di¬ 
rector, North Pacific Fishery Man¬ 
agement Council, P.O. Box 3136DT, 
Anchorage. Alaska 99510, Anchor¬ 
age, Alaska 99510, telephone 907- 
274-4563. 

Dated: August 16, 1978. 

Winfred H. Miebohm, 
Associate Director, 
National Marine Fisheries 
Service. 

[PR Doc. 78-23402 Piled 8-18-78; 8:45 am] 


[ 3125 - 01 ] 

COUNCIL ON ENVIRONMENTAL 
QUALITY 

TOXIC SUBSTANCES STRATEGY COMMITTEE, 
SUBCOMMITTEE ON TRADE SECRETS AND 
DATA CONFIDENTIALITY; INITIAL RECOM¬ 
MENDATIONS 

Request for Comments 

AGENCY: Council on Environmental 
Quality. 

SUBJECT: Toxic Substances Strategy 
Committee, Subcommittee on Trade 
Secrets and Data Confidentiality; Ini¬ 
tial Recommendations. 

ACTION: Request for Comments on 
Subcommittee Recommendations. 

SUMMARY: The Subcommittee on 
Trade Secrets and Data Confidential¬ 
ity has developed initial recommenda¬ 
tions for consideration by the Toxic 
Substances Strategy Committee. The 
Subcommittee has completed prelimi¬ 
nary reports on the following subjects: 

Interagency sharing of confidential data; 
Federal agency sharing of confidential 
data with government contractors; and 
Federal agency rulemaking and adjudica¬ 
tion on a “blind” or secret record. 

These papers were developed in ac¬ 
cordance with the Subcommittee's 
work plan, published in the Federal 
Register on March 3, 1978 (43 FR 
8830), after receiving public comments 
and holding a public meeting on 
March 20, 1978, to discuss the issues. 
After reviewing public comments on 
the recommendations in each of its 
preliminary reports, the Subcommit¬ 
tee will submit revised recommenda¬ 
tions to the Toxic Substances Strategy 
Committee for adoption. An additional 
paper discussing questions involved in 
public disclosure of health, safety and 
efficacy data will be made available 
for comment in approximately 2 
weeks. 

DATES: Comments must be received 
by October 2, 1978. 

ADDRESSES: Requests for docu¬ 
ments and comments on Subcommit¬ 
tee reports should be addressed to 
Robert B. Nicholas, Chairman, Sub¬ 
committee on Trade Secrets and Data 
Confidentiality, Council on Environ¬ 
mental Quality, 722 Jackson Place 
NW., Washington, D.C. 20006. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert B. Nicholas, Chairman, Sub¬ 
committee on Trade Secrets and 
Data Confidentiality, Council on En¬ 
vironmental Quality, 722 Jackson 
Place NW.. Washington, D.C. 20006, 
202-633-7111. 

SUPPLEMENTAL INFORMATION: 
The Toxic Substances Strategy Com¬ 


mittee, formed in response to the 
President’s Environmental Message of 
May 1977, set out a number of issues 
to be examined in its evaluation of co¬ 
ordination of Federal programs and 
activities pertaining to research, regu¬ 
lation, and information on toxic sub¬ 
stances. As one of the tasks, the Sub¬ 
committee on Trade Secrets and Data 
Confidentiality examined the effects 
of present Federal protection afforded 
trade secrets and similar information 
upon the Government’s efforts to con¬ 
trol environmental and public health 
problems caused by toxic substances. 
In its evaluation, the Subcommittee 
has also considered alternatives to 
present practices and includes propos¬ 
als for legislative or administrative 
action, where appropriate, in its re¬ 
ports to the Strategy Committee. 

The Trade Secrets Subcommittee 
held discussion meetings regularly 
throughout the development of each 
paper in order to accurately reflect 
the experience of each agency in the 
papers’ evaluations and recommenda¬ 
tions. Comments received from the 
public in response to the Subcommit¬ 
tee’s work plan and at the public meet¬ 
ing were also reviewed by each Sub¬ 
committee member and provided a 
focus for evaluation of Subcommittee 
recommendations. 

Each topic before the Subcommittee 
was evaluated in light of the effects of 
present policy and of proposed alter¬ 
natives on the Subcommittee’s stated 
goals of: 

Facilitating agency access to necessary 
data; 

Facilitating public access to provide for 
the greatest possible public participation in 
federal decisionmaking consistent with the 
protection of confidential information; and 

Minimizing administrative burdens of du¬ 
plicate reporting and of ad hoc, case-by-case 
confidentiality determinations. In com¬ 
ments received in response to the Subcom¬ 
mittee's work plan, these goals were gener¬ 
ally endorsed by all sectors of the public, in¬ 
cluding representatives of both industry and 
public interest groups. 

Although the subcommittee’s analy¬ 
sis has been generally restricted to the 
toxic substances-related statutes listed 
in appendix B of the work plan, it 
should be noted that the subcommit¬ 
tee’s recommendations may also be ap¬ 
plicable to other legislation which per¬ 
tains to toxic substances control. In 
addition, the subcommittee has limit¬ 
ed its evaluations and recommenda¬ 
tions to information which an agency 
has legal authority to compel to be 
submitted and has specifically ex¬ 
cluded data which has been submitted 
primarily for statistical purposes. The 
papers on sharing of confidential in¬ 
formation and on rulemaking using a 
secret record do not attempt to define 
the scope or limits of the “confiden¬ 
tial” or “trade secret” classification, 
but rely instead on each agency’s 
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standards for determining confiden¬ 
tiality under that agency’s statutes 
and interpretations. 

Sharing of confidential information: 
Because the issues underlying the sub¬ 
jects of interagency sharing of confi¬ 
dential information and of data shar¬ 
ing with contractors are similar, the 
subcommittee has included both in 
one paper. The subcommittee’s anayl- 
sis of the various laws and policies gov¬ 
erning the sharing of confidential in¬ 
formation pointed out the lack of ex¬ 
plicit statutory language permitting 
information sharing. The problem is 
further complicated by conflicting in¬ 
terpretations by the agencies of their 
authority to share confidential infor¬ 
mation with other agencies or with 
contractors. 

Interagency Sharing op Confidential 
Data 

Interagency sharing of confidential 
data could, to a large extent, eliminate 
burdensome duplicate' reporting and 
collecting of data, and would enhance 
agencies’ ability to arrive more quickly 
at informed decisions concerning 
health, safety, and the environment. 
The advantages of interagency sharing 
must be weighed against the concerns 
of the business community that such 
sharing could pose an increased risk of 
unauthorized disclosure of confiden¬ 
tial information and that interagency 
sharing could provide a mechanism for 
agencies to obtain data that Congress 
has not authorized them to collect. 

The subcommittee believes that the 
problem of increased risk of release of 
the data can be substantially reduced 
by a requirement that, prior to receiv¬ 
ing any confidential information, a re¬ 
questing agency institute security pro¬ 
cedures to safeguard the material. The 
subcommittee would endorse a govern¬ 
mentwide minimum standard for such 
security measures for toxic substance 
related data. 

The second criticism presents a more 
difficult problem, especially in light of 
conflicting statutory provisions and in¬ 
terpretations among the agencies as to 
the scope of their authority to obtain 
information from or to share informa¬ 
tion with other agencies. The subcom¬ 
mittee proposes that new legislation 
be drafted to resolve these conflicts 
and permit agencies to share pertinent 
confidential data. 

In addition, new legislation could re¬ 
lieve other concerns about interagency 
sharing that exist under the present 
system. The subcommittee at this time 
endorses legislation which would pro¬ 
vide for: 

1. Minimum security procedures as 
developed or approved by the Office of 
Management and Budget or a similar 

entity; 

2. Information sharing based on a 
need by the requesting agency reason¬ 
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ably related to fulfilling its statutory 
requirements, as certified in writing by 
its administrator; 

3. Use of the information only for 
the same general purposes for which it 
was originally collected (with an ex¬ 
ception, analogous to that of section 
14 of the Toxic Substance Control Act. 
for specific law enforcement purposes; 
see 15 U.S.C. 2613(a)(1)(B)). 

Determinations of confidentiality 
and public disclosure to.be made by 
the collecting agency, unless the re¬ 
ceiving agency has statutory authority 
to both collect and disclose the infor¬ 
mation; 

5. Notice to the submitter of the 
data prior to interagency sharing, with 
provisions for: 

a. Notice by publication if a large 
number of submitters is involved; 

b. A single notice of intent to share 
on a continuing basis; and 

c. An exception to the notice re¬ 
quirement in a law enforcement or in¬ 
vestigative context; and 

6. Criminal penalties for knowing 
and willful disclosure of protected in¬ 
formation. 

Sharing of Confidential Information 
with Government Contractors 

Sharing of confidential information 
with contractors allows the Federal 
Government to obtain independent ex¬ 
pertise to analyze or process data 
which will, in turn, assist an agency to 
arrive at mere informed decisions. Ad¬ 
ditionally, contractors are frequently 
able to perform the tasks in a shorter 
period of time than the agencies them¬ 
selves. 

The same questions concerning secu¬ 
rity pertain to sharing data with con¬ 
tractors as to interagency sharing, dis¬ 
cussed above. Also industry is con¬ 
cerned that sharing confidential infor¬ 
mation with contractors could pose po¬ 
tential problems of conflict of interest. 

The subcommittee believes that new 
legislation establishing stringent secu¬ 
rity procedures as well as standards 
for ascertaining potential conflicts of 
interest can satisfy most of the con¬ 
cerns of submitters of information. 
While current legislation presents 
fewer obstacles to sharing confidential 
data with contractors than with other 
Federal agencies, inconsistencies do 
exist which should be resolved legisla¬ 
tively, in addition to the need to estab¬ 
lish uniform security and procedural 
standards for sharing information 
with contractors. 

Such legislation clarifying agencies 
legal authority to disclose information 
to contractors should include: 

1. Minimum security requirements; 

2. Provisions for prior notice to the 
submitter of the information of the 
agency’s intent to share the data with 
a contractor; 
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3. Procedures for determining con¬ 
flict of interest; 

4. Criminal penalties for willful dis¬ 
closure of the information; and. 

5. A requirement of contractual 
clause covering the contractor's civil li¬ 
ability. 

These provisions are similar to regu¬ 
lations promulgated by the Environ¬ 
mental Protection Agency governing 
disclosure to contractors, which have 
received general endorsement by the 
business community. 

Rulemaking Using a Secret Record 

To perform their duties under stat¬ 
utes regulating toxic substances, agen¬ 
cies must obtain information that in¬ 
dustry considers highly confidential. 
This information is relevant and im¬ 
portant to regulatory decisions. Indus¬ 
try’s legitimate interest in protecting 
its trade secret and confidential busi¬ 
ness information can conflict with 
agencies statutory requirements to 
open their regulatory activities to 
public participation and scrutiny. 

Federal statues such as the Freedom 
of Information Act, the Government 
in the Sunshine Act, and the Federal 
Advisory Committee Act are founded 
generally on the fundamental princi¬ 
ple of the right of citizens to be in¬ 
formed of and to participate in gov¬ 
ernment regulatory processes and 
decisionmaking. Other statues, howev¬ 
er. impose restrictions on agencies 
ability to disclose confidential or trade 
secret information. The ideal solution 
would be one that provides for maxi¬ 
mum public access and participation 
while protecting the confidential in¬ 
formation. However, many times these 
goals appear to be in conflict. 

In order to protect the interests of 
both industry and the public, the sub¬ 
committee proposes that: 

1. Congress should be asked to adopt 
a statute that allows agencies to issue 
binding protective orders on parties to 
agency proceedings to protect confi¬ 
dential information disclosed to the 
parties. Such a statute should have ap¬ 
propriate enforcement provisions that 
allow an agency to impose sanctions 
for violations or seek judicial sanc¬ 
tions. 

2. Agencies should take a consistent 
approach to handling confidential 
business information in rulemaking. 
The agencies should approach rule- 
making using confidential business in¬ 
formation in the following fashion: 

a. If possible, the agencies should 
avoid using any confidential informa¬ 
tion in the rulemaking. This can be 
done in several ways: By sanitizing 
confidential information to make it 
nonconfidential (with the consent of 
the affected businesses), by aggregat¬ 
ing confidential information so as to 
remove its confidentialty (with the 
consent of the affected businesses), or 
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by rejecting all confidential informa¬ 
tion and using only information that is 
available to the public. 

b. If it is not possible to avoid using 
confidential business information, the 
use should be kept to a minimum. In 
using the information, the agency 
should disclose as much about the in¬ 
formation as is possible without violat¬ 
ing the confidentiality. 

The subcommittee is interested in 
receiving comments from all sectors of 
the public. These comments will pro¬ 
vide the basis for the drafting of the 
subcommittee’s final report to the 
Interagency Toxic Substances Strate¬ 
gy Committee. Once adopted by the 
Strategy Committee, the subcommit¬ 
tee papers will be included in the 
Strategy Committee’s report to the 
President. 

Robert B. Nicholas, 
Chairman, Subcommittee on 
Trade Secrets and Data Confi¬ 
dentiality. 

August 15. 1978. 

[FR Doc. 78-23307 Filed 8-18-78: 8:45 am] 
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DEPARTMENT OF ENERGY 

Economic Regulatory Administration 

GASOLINE MARKETING ADVISORY 
COMMITTEE 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that the Gasoline Mar¬ 
keting Advisory Committee will meet 
Friday, September 8. 1978, at 9:30 
a.m., in Room 2105, 2000 M Street 
NW.. Washington, D.C. 

The purpose of the committee is to 
provide the Department of Energy 
with expert and technical advice con¬ 
cerning the wholesale and retail sell¬ 
ing of gasoline. 

The tentative agenda for the meet¬ 
ing is as follows: 

1. Old Business. 

2. Motor Decontrol. 

3. Motor Gasoline Price and Supply 
Monitoring. 

4. Petroleum Marketing Practices Act 
(Dealer Day in Court Bill). 

5. Viability of Retail Dealer. 

6. New Business: Items for Discussion at 
the Next Meeting. 

7. Remarks from the Floor (10 Minute 
Rule). 

The meeting is open to the public. 
The chairman of the committee is em¬ 
powered to conduct the meeting in a 
fashion that will, in his judgment, fa¬ 
cilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
the committee wil be permitted to do 
so, either before or after the meeting. 


Members of the public who wish to 
make oral statements should inform 
Georgia Hildreth. Advisory Committee 
Management, 202-566-9996, at least 5 
days prior to the meeting and reason¬ 
able provision will be made for their 
appearance on the agenda. 

Transcripts of the meeting will be 
available for public review at the Free¬ 
dom of Information Public Reading 
Room, Room 2107, DOE, Federal 
Building, 12th and Pennsylvania 
Avenue NW., Washington, D.C., be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. Any person may pur¬ 
chase a copy of the transcript from 
the reporter. 

Issued at Washington, D.C., on 
August 16. 1978. 

William S. Heffelfinger, 
Director of Administration. 

£FR Doc. 78-23333 Filed 8-18-78; 8:45 am] 
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INDIANA GAS CO., INC 

Extension of Comment Period on Gas Utility of 
Propane; Request for Comment 

AGENCY: Department of Energy, 
Economic Regulatory Administration. 

ACTION: Extension of public com¬ 
ment periods. 

DATE: Comments to be submitted by 
September 1, 1978. 

ADDRESS COMMENTS TO: Box US. 
Economic Regulatory Administration, 
Office of Public Hearings Manage¬ 
ment, Room 2313, 2000 M Street NW., 
Washington, D.C. 20461. 

SUMMARY: At 43 FR 32450 (July 27, 
1978), the Economic Regulatory Ad¬ 
ministration (ERA) of the Department 
of Energy, announced the availability 
of the petition from the Indiana Gas 
Co., Inc., currently pending before the 
ERA for a waiver of the restrictions on 
the purchase and use limitation on 
propane for gas utility use. Comments 
concerning the request for a waiver of 
the restrictions on propane for gas 
utility use were requested by August 
11, 1978. Subsequently, the ERA re¬ 
ceived requests from interested parties 
for an extension of the comment 
period to allow additional time to pre¬ 
pare and submit written comments. 
Therefore, the ERA is hereby extend¬ 
ing the comment period through Sep¬ 
tember 1, 1978. Comments received 
from interested parties after this date 
will be considered by the ERA to be 
late. 

All interested parties submitting 
written comments must certify to the 
ERA that a complete copy of the com¬ 
ments (with confidential information 
deleted) was served upon the petition¬ 
er as follows: 


Mr. William J. Kenney, Counsel for 
Indiana Gas Co., Inc., 1730 Pennsyl¬ 
vania Avenue NW., Suite 1200, 
Washington, D.C. 20006. 

The comment procedure and the 
contact persons remain as announced 
in the original notice at 43 FR 32450 
(July 27, 1978). 

Issued in Washington, D.C.. August 
15. 1978. 

Barton R. House, 
Assistant Administrator, Office 
of Fuels Regulation , Economic 
Regulatory Administration. 

[FR Doc. 78-23309 Filed 8-18-78; 8:45 am] 
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SUBCOMMITTEE OF THE FUEL OIL MARKETING 
ADVISORY COMMITTEE 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that an ad hoc subcom¬ 
mittee of the Fuel Oil Marketing Advi¬ 
sory Committee will meet Friday, Sep¬ 
tember 15, 1978, at 9:30 a.m., in Room 
2105, 2000 M Street NW., Washington, 
D.C. 

The parent committee was estab¬ 
lished to provide the Secretary of 
Energy with expert and technical 
advice concerning the marketing of 
fuel oil as it relates to the develop¬ 
ment and implementation of policies 
and programs by the Department of 
Energy (DOE). 

The ad hoc subcommittee will make 
recommendations to the parent com¬ 
mittee concerning problems that may 
be faced by low income, inner city, and 
rural heating oil consumers and ac¬ 
tions that might be taken by DOE 
with respect to this issue. 

The tentative agenda is as follows: 
Introductory Remarks and Overview of 

Problems. 

Establishment of Subcommittee Procedures 

and Schedules. 

Review of Available Heating Oil Data. 
Review of Federal Assistance Programs. 
Remarks from the Floor (10 Minute Rule). 

The meeting is open to the public. 
The chairman of the subcommittee is 
empowered to conduct the meeting in 
a fashion that will, in his judgment, 
facilitate the orderly conduct of busi¬ 
ness. Any member of the public who 
wishes to file a written statement with 
the subcommittee will be permitted to 
do so, either before or after the meet¬ 
ing. Members of the public who wish 
to make oral statements should inform 
Georgia Hildreth, Director, Advisory 
Committee Mangement, 202-566-9996, 
at least 5 days prior to the meeting 
and reasonable provision will be made 
for their appearance on the agenda. 

Transcripts of the meeting will be 
available fo public review at the Free- 
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dom of Information Public Reading 
Room, Room 2107, DOE, Federal 
Building, 12th and Pennsylvania 
Avenue NW„ Washington, D.C., be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. Any person may pur¬ 
chase a copy of the transcripts from 
the reporter. 

Issued at Washington, D.C„ on 
August 16, 1978. 

William S. Heffelfinger, 
Director of Administration, 
[FR Doc. 78-23334 Filed 8-18-78; 8:45 am] 
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[DOE/EIS-0004] 

COAL LOAN GUARANTEE PROGRAM 

Availability of Final Programmatic 
Environmental Impact Statement 

AGENCY: Department of Energy. 

ACTION: Notice of availability of 
final Environmental impact statement. 

SUMMARY: The Department of 
Energy gives notice of the availability 
of the final environmental impact 
statement for the Coal Loan Guaran¬ 
tee Program, DOE/EIS-0004. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert M. Grubenmann. Chief, Coal 
Loan Guarantee Program, Resource 
Applications, Department of Energy, 
Room 3513, 1200 Pennsylvania 

Avenue NW., Washington, D.C. 
20461, 202-566-9934. 

Robert Stem, Office of environ¬ 
ment, Department of Energy, Room 
7119, 1200 Pennsylvania Avenue 

NW., Washington, D.C. 20461, 202- 
566-9760. 

SUPPLEMENTARY INFORMATION: 
The final environmental impact state¬ 
ment (EIS) was prepared pursuant to 
the National Environmental Policy 
Act of 1969, to assess the environmen¬ 
tal impacts of implementation of a 
coal loan guarantee program author¬ 
ized by Pub. L. 94-163, as amended by 
Pub. L. 94-385. Under this program, 
DOE may guarantee private loans to 
small coal producers for the purpose 
of developing, expending, or reopening 
underground coal mines. 

The draft EIS was issued on March 
21, 1978. Comments received on that 
document were considered in the prep¬ 
aration of the final EIS. 

Copies of the final EIS have been 
furnished to those who commented on 
the draft EIS. as well as appropriate 
Federal, State, and local agencies, and 
other interested parties. 

A limited number of single copies of 
the final EIS are available, upon re¬ 
quest, from: 
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The Coal Loan Guarantee Office, Resource 
Applications, Department of Energy. 
Room 3515. 1200 Pennsylvania Avenue 
NW., Washington. D.C. 20461. 202-566- 
9804. 

Copies are also available for public 
inspection between the hours of 8 a.m. 
and 4:30 p.m., Monday through 

Friday, except holidays, at the follow¬ 
ing DOE public reading rooms: 

Library. Department of Energy. 20 Massa¬ 
chusetts Avenue NW.. Washington, D.C. 
20545. 

Freedom of Information Reading Room, De¬ 
partment of Energy. 1200 Pennsylvania 
Avenue NW., Room 2107, Washington. 
D.C. 20461. 

Public Reading Room. Department of 
Energy, 8th Floor, 1655 Peachtree Street 
NW.. Atlanta. GA. 30309. 

Library, Department of Energy. 1421 
Cherry Street, Room 1009-1010, Philadel¬ 
phia, Pa. 19102. 

Freedom of Information Reading Room. De¬ 
partment of Energy, 5626 West Mocking¬ 
bird Lane, Room 246, Dallas, Tex. 75235. 
Library, Department of Energy, 1075 South 
Yukon Street, Room 202, Lakewood, Colo. 
80226. 

DOE will issue no loan guarantees 
with respect to the Coal Loan Guaran¬ 
tee Program prior to September 20, 
1978. 

Dated at Washington, D.C., this 
16th day of August 1978. 

For the U.S. Department of Energy. 

William S. Heffelfinger, 
Director of Administration, 
CFR Doc. 78-23374 Filed 8-18-78; 8:45 am] 
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Office Of Energy Technology 

SUBCOMMITTEES OF ADVISORY COMMITTEE 
ON GEOTHERMAL ENERGY 

Meetings 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463. 86 Stat. 770), notice is 
hereby given that subcommittees of 
the Advisory Committee on Geother¬ 
mal Energy will meet in accordance 
with the schedule set forth below. 

The purpose of the subcommittee 
meetings is to make recommendations 
to the parent Committee with regard 
to the plans and activities of the Divi¬ 
sion of Geothermal Energy. DOE, and 
in particular, to provide advice on pro¬ 
grams and approaches to effective gov¬ 
ernment-industry cooperation with re¬ 
spect to the following in the develop¬ 
ment of geothermal energy: resources 
assessment problems; technology utili¬ 
zation problems; legal and institution¬ 
al problems; and geothermal geopres¬ 
sure problems. 

Meetings will be held on Monday, 
September 11, 1978, at the time and 
place and in accordance with the ten¬ 
tative agenda indicated below: 
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Technology Utilization Subcommittee 

8:30 am. to 12:30 pjn.—Room 8222C. 20 
Massachusetts Avenue NW.. Washington. 
D.C. 

AGENDA 

Opening remarks—Mr. Ben Holt, Chairman. 
Raft River 5 MWe Binary Project. Idaho 
Operations Office. 

Direct Contact Heat Exchanger Program, 
LBL. 

Demonstration Plant Objectives and Status. 
Direct Utilization. 

Other Business. 


Resource Subcommittee 

8:30 am. to 12:30 p.m.—Room 4222C, 20 
Massachusetts Avenue NW., Washington, 
D.C. 

AGENDA 

Introductory remarks—Dr. C. William 
Berge, Chairman. 

Logging Instrumentation. 

Scaling. 

Materials. 

Other Business. 

Legal and Institutional Subcommittee 

1:30 p.m. to 5:30 pjn.—Room 8222C. 
Massachusetts Avenue NW., Washington, 
D.C. 

Agenda 

Opening Remarks—Joseph W. Aldlin, Chair¬ 
man. 

Status of the National Energy Act. 

Report of the Institutional Barrier Panel of 
the Interagency Geothermal Coordinating 
Council. 

Recommendations of the streamlining task 
force. 

Revised loan guaranty regulations. 

Other business. 

Geo pressure Subcommittee 

1:30 p.m. to 5:30 p.m.—Room 4222C. 20 Mas¬ 
sachusetts Avenue NW., Washington, D.C. 

Agenda 

Introductory remarks—Fred C. Repper, 
Chairman. 

Update of geopressure: Brazoria Weil, Wells 
of Opportunity, Louisiana and Texas re¬ 
source assessment, resource utilization. 
Incentives for commercial development 
Parameters toxlefine the resource: Number 
of wells, number of reservoirs. 
Demonstration plants. 

Other business. 

The meetings are open to the public. 
The Chairmen of the Subcommittees 
are empowered to conduct the meet¬ 
ings in a fashion that will, in their 
judgment, facilitate the orderly con¬ 
duct of business. Any member of the 
public who wishes to file a written 
statement with the subcommittee(s) 
will be permitted to do so. either 
before or after the meetingCs). Mem¬ 
bers of the public who wish to make 
oral statements should inform Georgia 
Hildreth, Director, Advisory Commit¬ 
tee Management, 202-566-9969, at 
least 5 days prior to the meeting and 
reasonable provision will be made for 
their appearance on the agenda. 
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The transcripts of the meetings will 
be available for public review and 
copying at the Freedom of Informa¬ 
tion Public Reading Room, Room 
2107. DOE. Federal Building, 12th and 
Pennsylvania Avenue NW„ Washing¬ 
ton. D.C., between the hours of 8 a.m. 
and 4:30 p.m., Monday through 

Friday, except Federal holidays. Any 
person may purchase a copy of the 
transcript from the reporter. 

Issued at Washington, D.C. on 
August 16, 1978. 

William S. Heffelfinger, 
Director of Administration, 
CFR Doc. 78-23346 Filed 8-18-78: 8:45 am] 
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ADVISORY COMMITTEE ON GEOTHERMAL 
ENERGY 

Meeting 

Pursuant to the provisions of the 
Federal Advisory Committee Act (Pub. 
L. 92-463, 86 Stat. 770), notice is 
hereby given that the Advisory Com¬ 
mittee on Geothermal Energy will 
meet Tuesday, September 12, 1978, 
from 9 a.m. to 5 p.m.. Room 1E235, 
Forrestal Building. 1000 Independence 
Avenue SW., Washington, D.C. 

The purpose of the committee is to 
provide advice to the Department of 
Energy on the status of social, legal, 
technological, and institutional prob¬ 
lems that inhibit the private sector 
from exploiting the Nation’s vast re¬ 
serves of geothermal energy. The com¬ 
mittee suggests areas of research 
which will accelerate the private de¬ 
velopment of geothermal energy into 
electric and nonelectric power and in¬ 
forms DOE on the status of privately 
supported geothermal research and 
development. 

The tentative agenda for the meet¬ 
ing is as follows: 

Opening remarks—Carel Otte. chairman. 
Minutes of February 7. 1978. meeting—Ru¬ 
dolph A Black. DOE. 

Report of Technology Utilization Subcom¬ 
mittee—Ben Holt, chairman. 

Report of Geopressure Subcommittee—Fred 
C. Repper, chairman. 

Report of Legal and Institutional Subcom¬ 
mittee—Joseph Aidlin, chairman. 

Report of Resource Subcommittee—C. Wil¬ 
liam Berge. chairman. 

Site specific planning process—Momtaz N. 
Mansour, DOE. 

Fiscal year 1979 budget—Rudolph A. Black, 
DOE. 

New business—Carel Otte, chairman. 

Date and location of next meeting—Carel 
Otte, chairman. 

Public comment (10-minute rule). 

The meeting is open to the public. 
The chairman of the committee is em¬ 
powered to conduct the meeting in a 
fashion that will, in his Judgment, fa¬ 
cilitate the orderly conduct of busi¬ 
ness. Any member of the public who 


wishes to file a written statement with 
the committee will be permitted to do 
so. either before or after the meeting. 
Members of the public who wish to 
make oral statements should inform 
Georgia Hildreth, Director, Advisory 
Committee Management Office, 202- 
566-9969, at least 5 days prior to the 
meeting and reasonable provision will 
be made for their appearance on the 
agenda. 

The transcript of the meeting will be 
available for public review and copying 
at the Freedom of Information Public 
Reading Room, Room 2107, DOE. Fed¬ 
eral Building, 12th and Pennsylvania 
Avenue NW., Washington, D.C. be¬ 
tween the hours of 8 a.m. and 4:30 
p.m., Monday through Friday, except 
Federal holidays. Any person may pur¬ 
chase a copy of the transcript from 
the reporter. 

Issued at Washington, D.C., on 
August 16, 1978. 

William S. Heffelfinger, 
Director of Administration, 

[FR Doc. 78-23332 Filed 8-18-78; 8:45 am] 
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[Docket No. RP77-13] 

ARKANSAS LOUISIANA GAS CO. 

Production Taxes; Order Denying Declaratory 

Order and Directing Payment of Deficiency 

August 14, 1978. 

On November 5, 1976, Arkansas Lou¬ 
isiana Gas Company (Arkla) filed a pe¬ 
tition for a declaratory order pursuant 
to § 1.7(c) of the Commission’s Rules 
of Practice and Procedure (18 CFR 
1.7(c)). In its petition, Arkla requests 
the Commission to terminate a contro¬ 
versy which has arisen with Mobil Oil 
Corp. (Mobil) concerning the amount 
of production or severance tax reim¬ 
bursement to which Mobil is entitled 
for certain sales under Commission 
Opinion Nos. 699, 749. and 770, as 
amended. The sales in q uestio n are 
made pursuant to Mobil’s FERC Gas 
Rate Schedule No. 255, from the Las- 
sater Field. Marion County, Tex. 
Arkla alleges that Mobil has attempt¬ 
ed to collect the maximum amount of 
production tax provided by Texas law, 
while it pays the State of Texas an 
amount less than the maximum tax. 
Arkla seeks a determination that 
under the above-cited Commission 
Opinions. Mobil is entitled to receive 
reimbursement for those sales only in 
an amount equal to the tax actually 
paid. 

The Commission * 1 * noticed Arkla’s pe¬ 
tition on November 16. 1976, and pre- 


'This proceeding was commenced before 
the FPC. By the joint regulation of October 
1 1977 (10 CFR 1000.1), It was transferred 
to the FERC Th» term 'Commission”, 
when used in the corn ext of action taken 


scribed a period for filing protests and 
petitions to intervene which expired 
on December 7, 1976. On December 6, 
1976, Mobil filed a timely petition for 
leave to intervene pursuant to 18 CFR 
1.8: on December 17, 1976, Mobil filed 
an answer pursuant to 18 CFR 19. No 
other protests or petitions for leave to 
intervene have been filed. 

As is noted above, Arkla’s petition 
rests on an allegation that Mobil has 
attempted to collect as a production 
tax adjustment an amount of money 
in excess of its actual tax payments to 
the State of Texas. Arkla states in its 
petition: 

Mobil has taken the position with Arkla 
that FPC Opinion No. 699-H permits Mobil 
to include in the applicable national rate for 
this sale to Arkla a tax component calculat¬ 
ed on the gross sales price at the point of 
delivery without the deduction for compres¬ 
sion and transportation costs that Mobil ac¬ 
tually makes when it pays the tax to the 
state. Thus, the amount of tax actually paid 
by Mobil is less than the amount which 
Mobil claims that FPC Opinion No. 699-H 
permits it to include in the applicable na¬ 
tional rate that it charges the pipeline pur¬ 
chaser for the gas.* 

As support for its contention that 
Mobil is attempting to collect an ex¬ 
cessive tax adjustment. Arkla cites a 
1976 Federal Power Commission order, 
Phillips Petroleum Company FPC Gas 
Rate Schedule No. 480. 3 

Mobil presents several arguments in 
its responsive pleadings. First, it al¬ 
leges that Arkla’s petition is an imper¬ 
missible collateral attack on FPC 
Opinion No. 699-H and on Mobil’s 
filed rates. 4 According to Mobil, its 
manner of calculating the tax adjust¬ 
ments in question here was accepted 
by the Commission on January 13, 
1976, without protest or objection by 
Arkla. Mobil alleges that since Arkla 
failed to challenge the rate filings 
when made, it is now barred from ob¬ 
jecting to the tax adjustments. Thus, 
Mobil characterizes Arkla’s petition as 
“an impermissibly late protest of 
Mobil’s filed rate.” 5 Mobil’s answer 
does not, however, rest entirely on this 
procedural defense. Addressing itself 
to the substance of Arkla’s petition, it 
states that its manner of calculating 
the tax adjustment is proper under 
both Opinion No. 699-H and its own 
rate filings, and that the Phillips case 
relied on by Arkla is inapplicable. 

We agree with Mobil that Arkla’s re¬ 
liance on the Phillips order cited 
above is misplaced. In Phillips, the 
Commission was faced with a situation 


prior to October 1. 1977, refers to the FPC; 
when used otherwise, the reference is to the 
FERC. 

1 Arkla’s petition at 3. 

* Order Denying Request issued Septem¬ 
ber 20. 1976. 

♦Mobil’s FPC Gas Rate Schedule No. 255, 
Supplements in lieu thereof 16. 17. 20. and 
22 . 

4 Mobil’s Answer at 4. 
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wherein the producer attempted to 
collect the maximum Louisiana sever¬ 
ance tax rate of 7.0c per Mcf, while 
the sales in question were actually 
taxed at a lower rate of 1.3c per Mcf.* * 
Thus, the question presented in this 
case is different than that posed in 
Phillips. The dispute in this case does 
not involve any question as to the ap- 
plicabiity of one tax rate versus an¬ 
other. Rather, we are confronted here 
with a dispute as to the appropriate 
method of calculating the production 
tax reimbursement adjustment. Nei¬ 
ther Arkia nor Mobil contends that 
any tax rate other than the statutory 
7.5% is appropriate for this sale. 

As is indicated above, Arkia contends 
that the tax component included in 
Mobil’s filed rate should account for 
the fact that Mobil makes a deduction 
for compression and transportation 
costs when it pays the severance tax to 
the State. Such deductions are permit¬ 
ted under the Texas tax statute. 
Arkla’s position fails to consider an 
important factor. Mobil’s gross rev¬ 
enues from this sale, upon which the 
severance tax is based, include an 
amount attributable to a gathering 
allowance of .9946* per Mcf. This 
allow r ance, however, is not adjusted by 
this Commission for severance tax. 
That is, under Opinion Nos. 699, 749, 
and 770, as amended, Arkia does not 
reimburse Mobil for the severance tax 
attributable to this adjustment. Thus, 
the inclusion of the gathering 
allowance in the gross revenues re¬ 
ported to the State offsets the deduc¬ 
tion of actual gathering costs from the 
tax due the State. Arkia, then, is in¬ 
correct in its assumption that Mobil is 
attempting to collect tax reimburse¬ 
ment for an amount in excess of the 
tax actually paid. Whether the tax re¬ 
imbursement adjustment exceeds, is 
equal to, or is less than the actual tax 
paid will vary depending on whether 
Mobil’s actual gathering costs exceed, 
are equal to. or are lower than the 
gathering allowance included in 
Mobil’s total rate. Mobil has, in fact, 
submitted data to indicate that for the 
month of October 1976 its severance 
tax paid actually exceeded the amount 
of tax reimbursement appropriate 
under its filed rate. 

We conclude that Mobil’s method of 
calculating the severance tax reim¬ 
bursement due is consistent with its 
own filed rate and with Commission 
policy as expressed in Opinion No. 699, 
as amended. 1 In addition, since Arkia 
failed to object to Mobil’s rates when 


‘The well from which the sale was made 
in Phillips was classified as an "incapable 
well" by the State of Louisiana, and as such 
qualified for a lower severance tax rate. 

‘Nevertheless, there is a question as to 
whether the method used to compute sever¬ 
ance tax is the most appropriate one, and 
we intend to reexamine that question in the 
next biennial review proceeding. 


filed, it cannot now object to a manner 
of calculating the tax reimbursement 
which is consistent with Mobil’s filed 
rate. 

Finally, we must address the issues 
posed by Arkla’s unilaterial action in 
withholding payment from Mobil. 
Since we have found that Mobil’s 
method of calculating the amount due 
as tax reimbursement to be proper, we 
must direct Arkia to pay any and all 
amounts withheld. Since the exact 
amount withheld is unclear from the 
record, Arkia is directed to submit a 
report within 30 days of the issuance 
of this order showing all amounts 
withheld. 

We have decided, as a discretionary 
matter, against requiring Arkia to pay 
interest on the withheld amounts be¬ 
cause we do not want to discourage 
pipeline purchasers from raising legiti¬ 
mate questions concerning the rate a 
producer is entitled to charge for the 
sale of gas. We also recognize, howev¬ 
er, that a pipeline purchaser has an 
obligation under the Natural Gas Act 
to pay the rate on file with this Com¬ 
mission for such sales. In the future in 
this kind of situation where there is a 
dispute as to the proper payment, the 
purchaser should place the disputed 
amount in escrow so that it will earn 
some interest. 

The Commission orders: 

(A) Arkla’s petition for declaratory 
order is denied. 

(B) Within 30 days of issuance of 
this order, Arkia shall submit a state¬ 
ment showing all amounts withheld by 
Arkia, and shall pay such withheld to 
Mobil. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-23279 Filed 8-18-78; 8:45 ami 


[ 6740 - 02 ] 

[Docket No. CI78-7381 

BASS ENTERPRISES PRODUCTION CO. 

Application for Cortificato of Public Conven¬ 
ience and Necessity as Partial Successor in 
Interest 

August 11, 1978. 

Take notice that on May 4, 1978, 
Bass Enterprises Production Company 
(Bass), 3100 Fort Worth National 
Bank Building, Fort Worth, Tex. 
76102, filed an application for a certifi¬ 
cate of public convenience and necessi¬ 
ty as partial successor in interest pur¬ 
suant to section 7(c) of the Natural 
Gas Act and 18 CFR 157.23, et seq. 

In the subject application. Bass pro¬ 
poses to sell natural gas to United Gas 
Pipe Line Co. (United) and to become 
a partial successor in interest to Atlan¬ 
tic Richfield Co. (ARCO); this gas is 


being produced from State Tract 391, 
Redfish Bay. Neuces County, Tex.; 
further, this gas is being sold pursuant 
to a certificate, issued August 5. 1958, 
in Docket No. G-3894 and pursuant to 
the terms of the gas purchase con¬ 
tract, dated as of September 14. 1953, 
as amended. This contract was execut¬ 
ed initially between the Atlantic Rich¬ 
field Co. (predecessor in interest to 
ARCO) and United. 

Bass states that it is willing to 
accept certification conditioned to a 
special relief rate of $2.33 per Mcf re¬ 
quested in a petition filed on the same 
date the subject application was filed. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23280 Filed 8-18-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-402] 

BLACK HILLS POWER & LIGHT CO. 

Order Accepting for Filing and Suspending 
Rate Schedules, Initiating Hearing and Es¬ 
tablishing Procedures 

August 11, 1978. 

On July 11, 1978,' Black Hills Power 
& Light Co. (Black Hills) submitted 
for filing a proposed rate increase for 
service to the cities of Upton and Gil¬ 
lette, Wyo. In addition. Black Hills, 
pursuant to § 35.14(a)(7) of the Com¬ 
mission’s regulations, submitted as a 
rate schedule a superseding coal con¬ 
tract with the Wyodak Resources De¬ 
velopment Corp., a wholly-owned fuel 
subsidiary.* 

The Company’s case-in-chief is based 
upon a test period consisting of the 12 
months ending December 31. 1977. 
Based upon that test period, the pro¬ 
posed rates would increase revenues 


‘The submittal was originally filed on 
May 30. 1978* but was found deficient by 
Secretary's letter of June 29. 1978. The 
filing was completed by receipt of additional 
information on July 11. 1978. 

*See Attachment for rate schedule desig¬ 
nations. 
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by approximately $356,403 (39.6 per¬ 
cent). 

Public notice of the filing was issued 
on June 5, 1978, providing for protest 
or petitions to intervene to be filed on 
or before June 19, 1978. On June 23, 
1978, the city of Gillette, Wyo., filed a 
notice of protest out of time. The 
city’s protest states in part that the 
proposed rates are deceptive since the 
fuel adjustment clause pass-through 
provisions will account for a substan¬ 
tial addition to the proposed rates. 
Gillette alleges that Black Hills’ re¬ 
quested increase of 39 percent will ac¬ 
tually amount to an increase exceed¬ 
ing 50 percent when the higher fuel 
costs are reflected in the fuel clause. 

Commission review of Black Hills’ 
rate filings for service to the cities of 
Gillette and Upton, Wyo., as well as 
the superseding coal contract between 
Black Hills and Wyodak Resources De¬ 
velopment jCorp. have not been shown 
to be just and reasonable and may be 
unjust, unreasonable, unduly discrimi¬ 
natory, preferential, or otherwise un¬ 
lawful. The Commission shall, there¬ 
fore, accept the tendered rate sched¬ 
ules for filing as of August 11, 1978, 
suspend their effectiveness for one 
day to become effective subject to 
refund on August 12, 1978. 

The Commission finds: 

(1) It is necessary and proper, in the 
public interest and to aid in the en¬ 
forcement of the provisions of the 
Federal Power Act, that the Commis¬ 
sion enter upon a hearing concerning 
the lawfulness of Black Hills Power <fe 
Light Co.’s proposed rate increases, 
and that the proposed rates be accept¬ 
ed for filing, suspended, and the use 
thereof deferred, all as hereinafter or¬ 
dered 

The Commission orders: 

(A) Pursuant to the authority con¬ 
tained in and subject to the jurisdic¬ 


tion conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the DOE Act, and by 
the Federal Power Act, particularly 
sections 205 and 206 thereof, and pur¬ 
suant to the Commission’s Rules of 
Practice and Procedure and the regu¬ 
lations under the Federal Power Act 
(18 CFR, Chapter I), a hearing shall 
be held concerning the justness and 
reasonableness of the rates proposed 
by Black Hills Power & Light Co. in 
this proceeding. 

(B) Pending such hearing and deci¬ 
sion thereon, the proposed rates and 
charges filed by Black Hills Power & 
Light Co. are hereby accepted for 
filing as of August 11, 1978, suspended 
for one day until August 12, 1978, 
when they shall become effective sub¬ 
ject to refund. 

(C) The Staff shall prepare and 
serve top sheets on all parties for set¬ 
tlement purposes on or before Novem¬ 
ber 11, 1978. 

(D) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge for that 
purpose (see Delegation of Authority, 
18 CFR 33.5(d)), shall convene a con¬ 
ference in this proceeding to be held 
10 days after the service of top sheets 
in a hearing room of the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, Washington. 
D.C. 20426. Said judge is authorized to 
establish all procedural dates and to 
rule on all motions (except petitions to 
intervene, motions to consolidate and 
sever, and motions to dismiss) as pro¬ 
vided for in the Commission’s Rules of 
Practice and Procedure. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary. 


[ 6740 - 02 ] 

(Docket Nos. RP72-142 and RP76-135 
(PGA78-4 and AP78-1)) 

CITIES SERVICE GAS CO. 

Proposed Changes in FERC Gat Tariff 

August 11, 1978. 

Take notice that Cities Service Gas 
Co. (Cities Service) on August 2, 1978. 
tendered for filing Substit ute S econd 
Revised Sheet No. 6 to its FERC Gas 
Tariff, Original Volume No. 1. Cities 
Service states that this filing is in 
complianc e wit h Ordering Paragraph 
(b) of the FERC order issued July 21. 
1978, in these matters. This substitute 
tariff sheet provides for rates which 
are 0.02 cents per Mcf smaller than 
those previously filed on June 20, 
1978. Such reduction is due to a pass- 
through of interest, at a 9 percent 
rate, on refunds due its customers. 

Cities Service states that copies of 
its filing were served on all jurisdic¬ 
tional customers, interested State 
commissions and all parties to the pro¬ 
ceedings in Docket Nos. RP 72-142 and 
RP76-135. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington. D.C. 20426, in accordance 
with §§ 1.8 or 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10). All such petitions or 
protests should be filed on or before 
August 25, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken but will not serve to make Prot¬ 
estants parties to the proceedings. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

CFR Doc. 78-23282 Filed 8-18-78; 8:45 am] 

[ 6740 - 02 ] 

[Docket No. ER78-517] 

CONNECTICUT LIGHT A POWER CO. 

Filing of Tariff Change 

August 11, 1978. 

Take notice that the Connecticut 
Light & Power Co. (Company) on July 
31. 1978, tendered for filing proposed 
changes in its FPC Electric Tariff 
Resale Service Rate R-3. The Compa¬ 
ny proposes that the tariff changes 
become effective on September 1. 
1978. 


Attachment 

Black Hills Power & Light Co., Rate Schedule Designations 
[Docket No. ER78-402] 


Designation Other party Description 


Supplement No. 4 to Rate Schedule FPC No. 17 <su- City of Gillette. Wyo...... Municipal wholesale 

persedes Supplement No. 2). rate. 

Supplement No. 2 to Rate Schedule FPC No. 18 (su- City of Upton. Wyo.. Municipal wholesale 

persedes Supplement No.l). rate. 

Rate schedule FPC No. 23' (supersedes Rate Schedule Wyodak Coal Co..........~~ Coal contract. 

FOCNo. 21). 


•Dated Sept. 1, 1977. 


[FR Doc. 78-23281 Filed 8-18-78; 8:45 am) 
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The Company Indicates that the 
changes proposed would produce an 
estimated overall increase in revenues 
from jurisdictional sales and service of 
approximately $2,736,000, based on 
the 12-month period ending December 
31, 1977. The Company indicates that 
the proposed increased charges are in¬ 
tended to recover increased costs and 
to strengthen the Company’s strained 
financial condition. The Company 
states that separate facilities and 
power factor adjustment charges have 
been eliminated and recovery of the 
costs will be made through increased 
demand charges. The Company fur¬ 
ther states that costs and revenues 
under the fuel adjustment clause have 
been synchronized, and that the lan¬ 
guage of various tariff sections has 
been changed in response to customer 
criticisms and suggestions and to oth¬ 
erwise clarify and simplify the tariff. 

Copies of the filing were served upon 
the Company's jurisdictional custom¬ 
ers and the Connecticut Public Utili¬ 
ties Control Authority. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8, 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protest should be filed on or before 
August 21, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

(FR Doc. 78-23298 Filed 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. RP73-97] 

KENTUCKY WEST VIRGINIA GAS CO. 
Ordtr Denying Petition for Reconsideration 
and Granting Motion for Stay of Refunds 
Pending Reconsideration 

August 14, 1978. 

Kentucky West Virginia Gas Co. 
(Kentucky West) has filed a petition 
for reconsideration 1 * of the refund re¬ 
quirement of the Commission's Opin¬ 
ion No. 7 and Order Denying Rehear¬ 
ing of that Opinion.* It says that while 


'Filed June 30. 1978. Kentucky West filed 
concurrently a motion for stay of its re¬ 
funds until 15 days after the Commission's 
action on its petition for reconsideration. To 
provide Kentucky West sufficient time to 
make the required refunds we shall grant its 
motion. 

7 Issued February 16, 1978, and June 21, 
1978. respectively. 


the Opinion allowed an 8.96 percent 
overall return, when coupled with its 
actual costs and sales experience 
during the locked-in period of the 
rates in question, the Opinion actually 
affords a 4.83 percent overall return. 
It therefore asks that the refund re¬ 
quirement be removed or reduced. 

Upon consideration, we will deny the 
petition. Kentucky*West has raised no 
arguments not previously considered. 

Fundamental to this Commission’s 
determination of just and reasonable 
rates is the test period concept. 3 Use of 
actual figures presented or suggested 
for the first time to this Commission 
in an application for rehearing and un¬ 
tested by the hearing process would be 
contrary to the Commission's basic 
ratemaking approach and contrary to 
the stipulation of the parties to this 
proceeding. 

All parties, including Kentucky 
West, stipulated during the hearing in 
September, 1973, to all cost of service 
items and annual volumes except for 
rate of return and the pricing of cer¬ 
tain gas production. 4 Kentucky West 
would now belatedly dispense with 
that agreement and substitute its 
actual sales and expenses during the 
entire locked-in period to determine 
refund liability. 

Moreover, Kentucky West was free 
under the Natural Gas Act to file for a 
rate increase at any time if actual ex¬ 
perience indicated the sales and ex¬ 
penses estimated for the test year to 
which it stipulated were no longer ap¬ 
propriate. 5 Actual figures should have 
been available to Kentucky West as 
early as the beginning of the locked-in 
period at the end of 1973, and it nei¬ 
ther filed a rate increase under Sec¬ 
tion 4 of the Natural Gas Act nor 
sought to reopen the proceedings for 
the consideration of actual figures. 
Also, Kentucky West was aware, at 
least from the time of the filing of the 
staff’s case in mid-1973. of its potential 
exposure in this case if the staff pre¬ 
vailed. It did not even raise the issue 
until its petition for rehearing was 
filed on March 17. 4978, over 4 years 
after the costs and sales for the 
locked-in period first became known. 
The Commission must rely on appli¬ 
cants to protect themselves from in¬ 
creasing costs by filing for appropriate 
rate increases or, where appropriate, 
by timely moving that the Commis¬ 


*In this case, calendar year 1972. The 

rates were locked-in from October 31, 1973, 

through October 31. 1976. 

4 Exhibits 19 and 21. 

‘Examination of the actual cost of service 
attached to Kentucky West's application for 
rehearing shows that from the beginning of 
the locked-in period sales were less than 
stipulated to by Kentucky West. Compare 
Kentucky West's application for rehearing, 
Appendix "A", page 1 of 4. Statement G. 
Sheet 1 with Exhibit 19, Appendix A, Line 

11. Col. 2. 


sion, upon extraordinary circum¬ 
stances shown, consider actual figures 
in determining just and reasonable 
rates in pending rate proceedings. In 
any event. Opinion No. 7 did not 
reduce the jurisdictional cost of serv¬ 
ice to levels proposed by staff during 
the hearing. 6 Kentucky West may not 
now reasonably object that a delayed 
decision here prevented it from pro¬ 
tecting itself by filing for a rate in¬ 
crease. 

The Commission orders: 

(A) Kentucky West's petition for re¬ 
consideration is therefore denied. 

(B) Kentucky West’s motion for stay 
pending reconsideration is granted. 
Refunds required by previous orders 
in these proceedings shall be made 
within 15 days of the date of this 
order. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary . 

[FR Doc. 78-23283 Filed 8-18-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP73-23 PGA78-5(a)] 

LAWRENCEBURG GAS TRANSMISSION CORP. 

Filing of Rovisod Gas Tariff Shoots 

August 11, 1978. 

Take notice that on August 7, 1978, 
Lawrenceburg Gas Transmission Corp. 
(Lawrenceburg) tendered for filing 
two (2) substitute revised gas tariff 
sheets to its FERC Gas Tariff. First 
Revised Volume No. 1, both of which 
are dated as issued on August 3. 1978, 
proposed to become effective August 1, 
1978, and identified as follows: 

Substitute Fifteenth Revised Sheet No. 4. 

and Substitute Fourteenth Revised Sheet 

No. 18. 

Lawrenceburg states that these sub¬ 
stitute tariff sheets are being filed in 
compliance with the Commission’s 
July 18, 1978 order accepting Lawren- 
ceburg's June 23, 1978 PGA filing of 
rates proposed to become effective 
August 1. 1978. In its July 18. 1978 
order the Commission accepted Law- 
renceburg’s PGA filing subject to 
downward adjustment to reflect 
changes in the supplier's rates being 
tracked. Subsequently on July 26, 
1978, Texas Gas Transmission Corp. 
filed to modify its proposed August 1, 
1978 tariff rates, necessitating the in¬ 
stant filing by Lawrenceburg. 

The proposed changes contained in 
this filing would increase revenues 
from jurisdictional sales by $281,116 


•The jurisdictional cost of service allowed 
by Opinion No. 7 as computed by Kentucky 
West of $12,180,949 is greater than the ju¬ 
risdictional cost of service of $10,550,496 
which staff recommended during the hear¬ 
ing and to which Kentucky West stipulated 
except for rate of return and new gas costs. 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 











36998 


NOTICES 


annually, which is $9,211 less than 
that proposed in Lawrenceburg’s origi¬ 
nal filing. 

Lawrenceburg requests an effective 
date of August 1, 1978. on its proposed 
tariff sheets, which is the date speci¬ 
fied in the Commission’s order which 
required the issuance of these substi¬ 
tute tariff sheets, and states that 
copies of this filing have been mailed 
to its two wholesale customers and to 
the interested state commissions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
August 21, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary . 

[FR Doc. 78-23284 Filed 8-18-78; 8:45 am) 


[ 6740 - 02 ] 

[Docket No. CP76-25) 

MICHIGAN WISCONSIN PIPE LINE CO. 

Amendment to Petition To Amend 

August 14, 1978. 

Take notice that on July 27, 1978, 
Michigan Wisconsin Pipe Line Co. (Pe¬ 
titioner). One Woodward Avenue, De¬ 
troit, Mich. 48226, filed in Docket No. 
CP76-25 an amendment to its petition 
to amend filed in the instant docket 
pursuant to section 7(c) of the Natural 
Gas Act, so as to provide for a change 
in the delivery point for which au¬ 
thorization is sought, all as more fully 
set forth in the amendment on file 
with the Commission and open to 
public inspection. 

It is indicated that on April 25, 1978, 
Petitioner filed a petition to amend 
the order of December 18, 1975, issued 
in the instant so as to authorize a new 
delivery point where Petitioner can ex¬ 
change up to 10,000 Mcf of natural gas 
with Arkansas Louisiana Gas Co. 
(Arkla) in sec. 33, T. 9 N., R. 8 W., 
Grady County, Okla., pursuant to an 
amendment gas exchange agreement 
dated March 9, 1978. 

Petitioner states that a review of the 
terrain by a field crew has indicated 
that it is necessary to relocate the pro¬ 
posed new delivery point in order to 


avoid the construction of the proposed 
pipeline facilities under a blacktop 
road and 20-foot embankment. Conse¬ 
quently, Petitioner proposes now to 
locate the new delivery point in sec. 4, 
T. 8 N., R. 8 W., Grady County, Okla. 

Any person desiring to be heard or 
to make any protest with reference to 
said amendment to the petition to 
amend petition to amend should on or 
before September 5. 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion, Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. Persons who have 
heretofore filed need not file again. 

Lois D. Cashell, 
Acting Secretary. 

CFR Doc. 78-23285 Filed 8-18-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. ER78-484) 

MONONGAHELA POWER CO. 

Order Accepting for Filing and Suspending 
Proposed Increase, Granting Timely and Un¬ 
timely Interventions, Denying Motions To 
Reject, and Providing for Hearing 

August 10,1978. 

On July 11, 1978, Monongahela 
Power Co. (Applicant) tendered for 
filing a proposed rate increase of 
$314,240.00 for the 12-month period 
succeeding the proposed effective date 
of August 9, 1978. The proposed rate 
increase is applicable to the Appli¬ 
cant’s four wholesale for resale cus¬ 
tomers 1 * * under its revised sheets to 
FERC Electric Tariff Original Volmue 
No. 1.* 

Applicant is engaged in the produc¬ 
tion, distribution, and sale of electric 
energy in substantially all of the 
northern half of West Virginia (with 
the exception of Ohio and Marshall 
Counties and the major portion of the 
eastern panhandle), and in small parts 
of adjoining territory in eastern Ohio. 

This proposed rate schedule consists 
of a monthly demand charge of $4,674 


1 The Applicant’s four wholesale for resale 
customers are: a Harrison Rural Electrifica¬ 
tion Association, b. Town of New Martins¬ 
ville, W. Wa. c. Potomac Edison Co. (an af¬ 
filiate of the Applicant), d. City of Philippi, 
W. VA. 

’See attachment A for rate schedule des¬ 
ignations. 


per KW, an energy charge of 7 mills 
per kWh, and a customer charge of 
$368.00 per month. In addition, the 
rates are subject to fuel adjustment 
clause, local tax clause, a minimum 
bill and a reacative demand charge. 
Notice of the filing was issued on July 
19, 1978, with protests and petitions to 
intervene due on or before July 28, 
1978. 

On July 27. 1978, the Cities of Phi¬ 
lippi and New Martinsville, W. Va., 
and Harrison Rural Electrification As¬ 
sociation s filed a pleading entitled 
“Protest, Petition To Intervene, 
Motion To Reject, Or In The Alterna 
tive. Request For A 5-Month Suspen¬ 
sion And Hearings Of The Cities Of 
Philippi, New Martinsville, and Harri 
son Rural Electrification Association, 
Inc.” Petitioners state that each of 
them purchases all of its power re¬ 
quirements from the Applicant and 
will be directly affected by the pro¬ 
posed change in rates. We shall grant 
intervenor status to the Petitioners. 

In support of their motion for rejec¬ 
tion or, in the alternative, motion for 
5-months suspension. Petitioners con¬ 
tend that the proposed rates are exces¬ 
sive, unjust and unreasonable because 
of the Applicant’s treatment and/or 
inclusion of certain items 4 in its cost 
of service. In addition, the Petitioners 
state that they wish to reserve their 
rights with respect to price squeeze in¬ 
asmuch as they have not had suffi¬ 
cient time and data to ascertain 
whether a price squeeze will result 
from the imposition of the proposed 
rates. 

Petitioners seek to reserve the price 
squeeze issue, pleading lack of time to 
analyze this question in their petition 
for intervention. However, one of the 
purposes of 18 CFR 2.17 is to provide 
expedited price squeeze discovery pro¬ 
cedures. In this regard, the specificity 
of §2.17 overri des the general provi¬ 
sions of 18 CFR 1.11 permitting 
amendment of pleadings until shortly 
before the beginning of hearings. 
Moreover, to the extent that price 
squeeze serves as a basis for a Commis¬ 
sion decision as to whether a filing 
should be suspended, price squeeze al¬ 
legations, like other issues raised in 
petitions to intervene, must be before 
the Commission at the time the Feder¬ 
al Power Act requires action on rate 


*The Cities of Philippi and New Martins¬ 
ville, W. Va., and the Harrison Rural Elec 

trification Association shall collectively be 

referred to as “Petitioners." 

4 The cost of service Issues raised by the 
Petitioners are: 14.5 percent rate of return 
on common equity, wage and salary ex¬ 
pense, accumulated deferred Job develop¬ 
ment tax credit, rolled-in transmission. 
West Virginia and Pennsylvania electricity 
export tax, rate base expenses, depreciation 
expenses, line losses, working capital. 
AFUDC, test year revenues, revenue com¬ 
parisons, power factor adjustment charge 
and late payment charge. 
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filings. Therefore, we must henceforth 
require strict compliance with § 2.17 of 
our Regulations, and that the allega¬ 
tions specified in that section <e.g. f 
price discrimination and anticompeti¬ 
tive effect) be contained in petitions to 
intervene if the issue is to be raised by 
intervenors. However, in light of the 
fact that some deviation from this 
practice has been permitted in the 
past, we will make an exception in this 
case and allow Petitioners 20 days 
within which to submit supplementary 
pleadings containing the price squeeze 
allegations required by §2.17. If Peti¬ 
tioners fail to file such allegations, 
price squeeze will not be an issue in 
this case. 

The Petitioners motion to reject the 
filing of July 11, 1978. shall be denied 
inasmuch as we find the filing sub¬ 
stantially complies with our filing reg¬ 
ulations. See, Municipal Light Boards 
v. FPC i 450 F.2d 1341 (D.C. Cir. 1971). 
Our review indicates that the pro¬ 
posed rates have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi¬ 
natory, preferential or otherwise un¬ 
lawful. Therefore, the Commission 
shall accept the submittal for filing 
and suspend the proposed rates for 3 
months, after which the rates and ser¬ 
vices will go into effect on November 
9,1978. subject to refund. 

On July 31, 1978, the Public Service 
Commission of West Virginia filed an 
untimely document entitled "Notice of 
Intervention." We shall grant inter- 
venor status to the Public Service 
Commission of West Virginia (see, 
§ 1.8(a)(1) of the Commission’s Regula¬ 
tions). 

The Commission finds: 

It is necessary and in the public in¬ 
terest that an evidentiary hearing be 
held in this docket in order for the 
Commission to discharge its responsi¬ 
bilities under section 205 of the Feder¬ 
al Power Act. 

The Commission orders: 

(A) Pursuant to the authority con¬ 
tained in and subject to the jurisdic¬ 
tion conferred upon the Federal 
Energy Regulatory Commission by 
section 402(a) of the Department of 
Energy Act and by the Federal Power 
Act, particularly sections 205, 206, 301, 
308. and 309 thereof, and pursuant to 
the Commission’s Rules of Practice 
and Procedure and to the Regulations 
under the Federal Power Act (18 CFR 
Chapter I), a public hearing shall be 
held concerning the justness and rea¬ 
sonableness of the rate increase pro¬ 
posed by Monongahela Power Compa¬ 
ny in this proceeding. 

(B) Pending such hearing and deci¬ 
sion thereon, the proposed increased 
rates and charges filed by Mononga¬ 
hela Power Co. on July 11, 1978, are 
hereby accepted for filing, suspended 
and the use thereof deferred until No¬ 


vember 9 , 1978, when they shall 
become effective, subject to refund. 

(C) The Petitioners motion that 
Monongahela Power's filing be reject¬ 
ed is hereby denied. 

(D) The Federal Energy Regulatory 
Commission Staff shall serve top 
sheets in this proceeding on or before 
November 13, 1978. 

(E) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall preside at a prehearing 
conference in this proceeding to be 
held on November 21, 1978, at 10 a.m. 
in a hearing room of the Federal 
Energy Regulatory Commission. 825 
North Capitol Street NE., Washing¬ 
ton, D.C. 20426. Said Judge is author¬ 
ized to establish procedural dates and 
to rule upon all motions (except peti¬ 
tions to intervene, motions to consoli¬ 
date and sever, and motions to dis¬ 
miss) as provided for in the Commis¬ 
sion’s Rules of Practice and Procedure. 

(F) As set forth above, within 20 
days from the issuance of this order. 
Petitioners may amend their petition 
to intervene to set forth the allega¬ 
tions of price squeeze required by 
§ 2.17 of our Rules; otherwise, the 
issue of price squeeze will not be in¬ 
volved in this proceeding absent ex¬ 
traordinary circumstances developed 
during the course of the hearing 
herein ordered. In the event the peti¬ 
tion to intervene is amended as herein 
permitted, the Chief Administrative 
Law Judge is hereby authorized to ini¬ 
tiate the price squeeze procedures of 
§ 2.17 and to convene a conference for 
the purpose of discovery procedures as 
therein contemplated. 

(G) The Petitioners (City of New 
Martinsville, W. Va., City of Philippi, 
W. Va., and Harrison Rural Electrifi¬ 
cation Association, Inc.), and the 
Public Service Commission of West 
Virginia, are hereby permitted to in¬ 
tervene in this proceeding subject to 
the Rules and Regulations of the 
Commission: Provided, however, That 
participation by such intervenors shall 
be limited to matters set forth in their 
petitions to intervene; and Provided, 
further. That the admission of such in¬ 
tervenors shall not be construed as 
recognition by the Commission that 
they might be aggrieved because of 
any order or orders of the Commission 
entered in this proceeding. 

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary . 
CFR Doc. 78-23286 Filed 8-18-78: 8:45 am] 


[Attachment A] 

Monongahela Power Co. 

[Docket No. ER78-484J 

Filed: July 11, 1978. 

Dated: July 7, 1978. 

Other Parties: Harrison REA; New Mar¬ 
tinsville, W. Va.; Philippi. W. Va.; Potomac 
Edison Co. 

Designation: Fourth Revised Sheet Nos. 
14 and 15 under FPC Electric Tariff. Origi¬ 
nal Volume No. 1 (Supersede Third Revised 
Sheet Nos. 14 and 15 thereunder). 

Description: Revised Firm Power and 
Energy Charges. 

- [FR Doc. 78-23286 Filed 8-18-78; 8:45 am) 


[ 6704 - 02 ] 

[Docket No. RP73-63] 

NATURAL GAS PIPELINE CO. OF AMERICA 
AND NAPECO INC 

Joint Petition for Declaratory Order 

August 11, 1978. 

Take notice that on May 31, 1978, 
Natural Gas Pipeline Co. of America 
(Natural) and NAPECO Inc. 
(NAPECO) filed a joint petition for a 
declaratory order, pursuant to section 
16 of the Natural Gas Act and § 1.7(c) 
of the Commission’s Rules of Practice 
and Procedure, determining that Peti¬ 
tioners have not violated a certain con¬ 
dition imposed in an Order issued by 
the Federal Power Commission on 
August 3, 1973 in the above captioned 
docket, as amended by an order issued 
August 2, 1974 in the above captioned 
docket. 

More particularly, the Joint Petition 
requests issuance of a Declaratory 
Order determining that Petitioners 
have not violated the customer dedica¬ 
tion condition imposed by the Federal 
Power Commission in orders* previous¬ 
ly issued in the above-captioned pro¬ 
ceedings as a result of three sales of 
natural gas made by NAPECO to per¬ 
sons not customers of Natural, all as 
more fully set forth in the Joint Peti¬ 
tion. 

Any person desiring to be heard or 
to make any protest with reference to 
the Joint Petition for Declaratory 
order should on or before August 28, 
1978 file with the Federal Energy Reg¬ 
ulatory Commission. 825 North Cap¬ 
itol Street NE., Washington. D.C., 
20426, a petition to intervene or a pro¬ 
test in accordance with the require¬ 
ments of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8 or 
1.10). All protests filed with the Com¬ 
mission will be considered by it in de- 


1 Ordering paragraph (FK10) of the Order 
Adopting Settlement Proposal Authorizing 
Sale of Gas At Applicable Area Rate, Autho¬ 
rizing Amendment of Purchase Gas Adjust¬ 
ment Clause and Terminating Proceedings 
(issued August 3. 1973), redesignated Order¬ 
ing Paragraph (FX12) in the Order Amend¬ 
ing Order (issued August 2. 1974). 
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termining the appropriate action to be 
taken but I will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s Rules. 

Lois D. Cashell. 

Acting Secretary. 

CFR Doc. 78-23287 Filed 8-18-78 8:45 am] 


[ 6740 - 02 ] 

[Docket No. RP73-8] 

NORTH PENN GAS CO. 

Proposed Changes in FERC Gas Tariff 

August 11. 1978. 

Take notice that North Penn Gas 
Co. (North Penn) on August 7, 1978 
tendered for filing proposed changes 
to its FERC Gas Tariff. First Revised 
Volume No. 1, pursuant to section 14 
(PGA Clause) for rates to be effective 
July 1. 1978 and July 2. 1978. 

North Penn has revised its rates to 
reflect the approved rates of Tennes¬ 
see Gas Pipeline Co., effective July 1. 
1978 and to reflect the rates filed by 
Consolidated Gas Supply Corp. 
(ConGas) on July 28, 1978 for effec¬ 
tiveness July 1, 1978. The revised rates 
shown on Second Substitute Fifty- 
Fifth Revised Sheet No. PGA-1 are 
proposed to be effective July 1, 1978. 

Additionally. North Penn has filed 
revised rates to reflect the change in 
supplier rates contained in Second 
Substitute Fifty-Fifth Revised Sheet 
No. PGA-1 as well as the rates filed by 
ConGas on August 2, 1978 for effec¬ 
tiveness July 2. 1978. The revised rates 
shown on Third Substitute Fifty-Fifth 
Revised Sheet No. PGA-1 are pro¬ 
posed to be effective July 2, 1978. 

North Penn requests a waiver of any 
of the Commission’s Rules and Regu¬ 
lations as may be deemed necessary in 
order to permit the revised tariff 
sheets to become effective as pro¬ 
posed. 

Copies of this filing were served 
upon North Penn’s jurisdictional cus¬ 
tomers as well as interested state com¬ 
missions. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE. f 
Washington, D.C. 20426, in accordance 
with § 1.8 and 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8, 1.10). All such petitions or 
protests should be filed on or before 
August 21, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 


person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23288 Filed 8-18-78: 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP77-263] 

NORTHWEST PIPEUNE CORP. 

Petition to Amend 

August 11, 1978. 

Take notice that on August 7, 1978, 
Northwest Pipeline Corp. (Petitioner), 
315 East Second South Street, Salt 
Lake City, Utah 84111. filed in Docket 
No. CP77-263 a petition to amend the 
order issued December 6, 1977, in the 
instant docket pursuant to section 7(c) 
of the Natural Gas Act so as to autho¬ 
rize the exchange of natural gas with 
RMNG Gathering Co. (RMNG) from 
five additional wells, all as more fully 
set forth in the petition to amend 
which is on file with the Commission 
and open to public inspection. 

Petitioner states that the order 
issued December 6, 1977, authorized 
the sale to and exchange of natural 
gas with RMNG which gas is produced 
in Garfield County, Colo. It is asserted 
that RMNG is redelivering equivalent 
volumes, less up to 25 percent of such 
volumes which RMNG has the right 
to purchase to Petitioner at an exist¬ 
ing RMNG meter station in Mesa 
County. Colo. 

Petitioner asserts that on May 25. 
1978, it filed a petition to amend the 
order of December 6. 1977, so as to au¬ 
thorize an enlargement of the area 
from which Petitioner could acquire 
gas for delivery to RMNG and to pro¬ 
vide for the establishment of mutually 
agreeable points on RMNG’s gather¬ 
ing system in the vicinity of the eight 
new wells at which Petitioner could 
deliver gas to RMNG. 

It is further stated that RMNG has 
the right to purchase gas from the fol¬ 
lowing sections only: Sections 13, 21, 
23. 26, and 27, T. 7 S., R. 104 W., Gar¬ 
field County, Colo. 

Petitioner proposes herein to add 
five wells, Texas Gas Exploration No. 
43-3, No. 43-4, and No. 22-9, Culver 
Government No. 1 and Federal 2-3-8- 
104, to the exchange agreement with 
RMNG as amended June 21. 1978, and 
July 18, 1978. Petitioner states that it 
would purchase gas from the three 
Texas Gas Exploration wells pursuant 
to a gas purchase contract dated June 
29, 1978, between Petitioner and Texas 
Gas Exploration Corp., and that it an¬ 
ticipates purchasing gas from the 
Culver Government No. 1 well and the 


Federal 2-3-8-104 well pursuant to gas 
purchase contracts presently being ne¬ 
gotiated with William Gruenerwald & 
Associates, Inc. and Walter S. Fees. 
Jr., respectively, both of which are cer¬ 
tificated small producers. 

It is asserted that the gas from the 
subject wells would be dilivered to 
RMNG at new points of delivery on 
RMNG’s gathering system and would 
be redelivered to Petitioner at an ex¬ 
isting RMNG exchange meter station 
located on Petitioner’s mainline. It is 
further asserted that since the subject 
wells lie outside the acreage in Gar¬ 
field County, specified for such pur¬ 
pose, RMNG would not have the right 
to purchase up to 25 percent of the ad¬ 
ditional volumes to be delivered. 

Petitioner states that the volume of 
gas to be delivered to RMNG from the 
additional wells is approximately 2,230 
Mcf per day which would increase the 
total amount of gas delivered to 
RMNG frt>m approximately 950 Mcf 
per day to approximately 3,180 Mcf 
per day. Petitioner further states that 
the transportation rate of 8.0 cents per 
Mcf charged by RMNG will remain 
the same. 

It is asserted that Petitioner will 
construct any jurisdictional facilities 
necessary to connect the five addition¬ 
al wells to RMNG’s gathering system 
pursuant to budget-type authoriza¬ 
tion. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 5, 1978, file with the 
Federal Energy Regulatory Commis¬ 
sion. Washington, D.C. 20426, a peti¬ 
tion to intervene or a protest in ac¬ 
cordance with the rquirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. 

Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accord¬ 
ance with the Commission’s Rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23289 Filed 8-18-78; 8:45 am] 


[ 6740 - 02 ] 

[Docket No. CP77-378] 

NORTHWEST PIPEUNE CORP. 

Order Denying Rehearing 

August 14, 1978. 

On July 13. 1978, Northwest Pipeline 
Corp. (Northwest) filed an application 
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for rehearing of the Commission’s 
order issued July 5, 1978, pursuant to 
section 7(c) of the Natural Gas Act in 
Docket No. CP77-378 authorizing the 
sale and transportation of up to 
200,000 Mcf of natural gas per day for 
Pacific Interstate Transmission Co. 
(Pacific) which Pacific proposes to sell 
to Southern California Gas Co. The 
transportation service is for a term 
ending October 31, 1978. Northwest re¬ 
quests the Commission to revise Or¬ 
dering Paragraph (H) which requires, 
inter alia. Northwest to credit any 
excess revenues generated over and 
above actual out of pocket costs in¬ 
curred in performing, the transporta¬ 
tion service for Pacific to its Account 
191 of the Uniform System of Ac¬ 
counts Prescribed for Natural Gas 
Companies. 

In its application for rehearing. 
Northwest asserts the Commission 
erred in requiring Northwest to credit 
any excess revenues generated over 
and above actual out of pocket costs 
incurred in performing the transporta¬ 
tion service to its Account No. 191. 
Northwest asserts that it should be 
permitted to retain the revenues and 
that the appropriate forum for consid¬ 
ering the crediting of transportation 
revenues is a general rate proceeding 
because this permits analysis of a pipe¬ 
line’s overall costs and revenues in 
context. Northwest further states that 
it is preferable to review transporta¬ 
tion revenues in its general rate pro¬ 
ceeding in Docket No. RP78-50 be¬ 
cause the ability to retain transporta¬ 
tion revenues enhances rate stability 
by helping minimize the number and 
frequency of rate filings. Northwest 
asserts that the transportation rev¬ 
enues generated from the subject serv¬ 
ice were not credited in its general 
rate proceeding previously because the 
arrangement with Pacific had not 
been certificated at the time of the 
rate filing and because the agreement 
with pacific terminates on October 31. 
1978, making it a non-recurring item. 

Contrary to its assertion. North¬ 
west’s general rate proceeding in 
Docket No. RP78-50 is not an appro¬ 
priate forum for considering the dispo¬ 
sition of the transportation revenues 
generated by the subject service to Pa¬ 
cific. On April 28. 1978, the Commis¬ 
sion issued an order Accepting for 
Filing and Suspending Proposed Rate 
Increase Subject to Conditions for 
Five Months, until October 1, 1978, 
Initiating Hearing and Granting Inter¬ 
ventions in Docket No. RP78-50. The 
transportation service for Pacific is for 
a short term, ending October 31, 1978. 
Since there may be no opportunity for 
consideration of the transportation 
revenues for this brief service prior to 
its termination and for an indefinite 
time thereafter, the proceeding in 
Docket No. RP78-50 does not provide 


an appropriate forum for the determi¬ 
nation of a rate and the disposition of 
revenues for the service. 

The Commission finds: The assign¬ 
ment of error and grounds for rehear¬ 
ing set forth in the application for re¬ 
hearing filed herein by Northwest 
present no facts or principles of law 
which were not heretofore considered 
or having now been considered war¬ 
rant any change in the order of April 
25, 1978. 

The Commission orders: The appli¬ 
cation for rehearing is denied. 

By the Commission. Chairman 
Curtis and Commissioner Smith voted 
present. 

Lois D. Cashell, 
Acting Secretary. 

IFR Doc. 78-23290 Filed 8-18-78: 8:45 am) 


[ 6740 - 02 ] 

[Docket No. TC78-34) 

PANHANDLE EASTERN PIPELINE CO. 

(HERCULES INC) 

Petition for Relief 

August 11. 1978. 

Take notice that on July 17, 1978, 
Hercules Inc. (Petitioner) filed a peti¬ 
tion pursuant to section 1.7 of the 
Commission’s Rules of Practice and 
Procedure requesting the Commission 
to order Panhandle Eastern Pipe Line 
Co. (Panhandle) to return to Petition¬ 
er an amount of gas equivalent to the 
amount Petitioner paid back to Pan¬ 
handle under orders issued in Docket 
No. RP74-31-22 on October 31. 1974; 
July 30. 1975; April 1. 1976; and Sep¬ 
tember 3, 1976. 

Petitioner states that the gas that it 
purchases form Panhandle for feed¬ 
stock and process use was placed in 
Priority 3 under Panhandle’s 467-B 
type curtailment plan, which became 
effective subject to hearing and deci¬ 
sion in November 1973 in Docket No. 
RP71-119. In February 1976, following 
hearings and issuance of a judge’s de¬ 
cision, the Commission ruled, in Opin¬ 
ion No. 754, that the firm-interrupt¬ 
ible distinction was discriminatory, 
and prescribed a new' curtailment plan, 
effective April 1, 1976, classifying all 
feedstock and process volumes, includ¬ 
ing Petitioner’s, in Priority 2. 

While the old plan was in effect, 
however. Petitioner states that it had 
to seek curtailment relief, pursuant to 
18 CFR 2.78(c), to avoid curtailment of 
feedstock and process volumes during 
the winter of 1974-75 (Docket No. 
RP74-31-22). As a result of the several 
temporary-relief-and-payback orders 
in that docket, says Petitioner, it re¬ 
ceived approximately 890,000 Mcf of 
relief volumes during the 1974-75 
winter, returned 612,000 Mcf of pay¬ 
back volumes to Panhandle during the 


summer of 1975, received an additional 
660,000 Mcf of relief volumes during 
the 1975-76 winter, and returned 
495,000 Mcf of payback volumes to 
Panhandle between April 1976 and 
July 1976. when the Court of Appeals 
stayed the Commission’s order of 
April 1. 1976, pendente lite . • 

Petitioner notes that if the curtail¬ 
ment plan found just and reasonable 
in Opinion No. 754 had been in effect 
as of November 1, 1974, it would not 
have needed special relief. 

Petitioner cites the Commission’s 
order of December 14, 1977, in Pan- 
handle Eastern Pipe Line Company 
(Quanex Corp.). Docket No. TC78-2, 
as holding that where a recipient of 
temporary relief has been required to 
pay back relief it would not have 
needed had the curtailment plan of 
Opinion No. 754 been in effect during 
the relief period, the recipient is enti¬ 
tled to a return of the gas it paid back, 
provided the returned gas is used only 
for Priority 2 uses. In reaching this 
result, says Petitioner, the Commis¬ 
sion relied on the rationale articulated 
by the Third Circut in setting aside 
the Commission’s April 1976 order in 
Hercules' relief docket, Hercules Inc. v. 
P.P.C., 552 F. 2d 74(1977). 

Accordingly, Petitioner requests that 
Panhandle be directed to return the 
payback gas withheld during the sum¬ 
mers of 1975 and 1976. Petitioner says 
it is willing to accept the same use con¬ 
dition imposed in the Quanex order 
and would be willing to spread the 
return period over 24 months. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before 
August 29, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or protest in accordance 
with the Commission’s Rules of Prac¬ 
tice and Procedure (18 CFR 1.8 or 
1.10). The notices and petitions for in¬ 
tervention previously filed in Docket 
Nos. RP71-119, et al., and RP74-31-22 
will not operate to make those parties 
interveners or protestants with respect 
to the instant petition. All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 
[FR Doc. 78-23291 Filed 8-18-78; 8:45 ara) 


•Petitioner says that these volumes reflect 
the best figures it has available. 
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[6740-02] 

[Docket No. RI78-73] 

SABINE PRODUCTION CO. 

Petition for Special Relief 

August 14, 1978. 

Take notice that on June 27, 1978, 
Sabine Production Co., 1200 Mercan¬ 
tile Bank Building, Dallas, Tex. 75201, 
filed a petition for special relief in 
Docket No. RI78-73 pursuant to § 2.76 
of the Commission's General Policy 
and Interpretations. 

Petitioner seeks a rate increase from 
40.5$ per Mcf to $1.53 per Mcf for the 
sale of gas from the Sabine Gas Unit 
No. 1 Well located in Section 74, Block 
OW, TMRR Survey, Pecos County, 
Tex., to Northern Natural Gas Co. 
(Northern). Petitioner states that it 
intends to commence reworking and 
reconditioning operations in the 
Sabine Gas Unit No. 1 Well and that 
this work is necessary to recover the 
reserves attributable to its interest in 
the well. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission rules. 

Lois D. Cashell. 

Acting Secretary. 

[FR Doc. 78-23292 Piled 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. RI78-81] 

SANDLIN OIL CORP. 

Petition for Special Relief 

August 14, 1978. 

Take notice that on July 12. 1978, 
Sandlin Oil Corp. (Petitioner) 1150 Pe¬ 
troleum Club Building, Denver, Colo. 
80202, filed a petition for special relief 
pursuant to § 2.76 of the Commission’s 
General Policy and Interpretations. 
Petitioner seeks a rate which is higher 
than the applicable producer ceiling 
for the sale of gas from the well locat¬ 
ed in Sec. 30 C-NE-SE, Township 2 
South, Range 63 West, in the Chieftan 
Field, Adams County. Colo. Petitioner 
seeks this rate in order to clean and 


reface the well and to install a pump¬ 
ing unit to lift liquids. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5, 1978. file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the’appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's rules. 

Lois D. Cashell, 
Acting Secretary. 

[PR Doc. 78-23293 Filed 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. RP73-89 (PGA78-2)] 

SEA ROBIN PIPELINE CO. 

Filing of Revised Ga* Tariff Sheets 

August 11, 1978. 

Take notice that on July 27, 1978 
Sea Robin Pipeline Co. (Sea Robin) 
tendered for filing its Seventeenth Re¬ 
vised Sheet No. 4 to its FERC Gas 
Tariff, Original Volume No. 1, to be ef¬ 
fective July 1, 1978. 

Sea Robin states that in accordance 
with the Commission’s letter order 
dated July 5, 1978, Sea Robin filed a 
substitute tariff to reflect modifica¬ 
tions to its Sixteenth Revised Sheet 
No. 4 to its FERC Gas Tariff, Original 
Volume No. 1. These modifications 
consisted of adjusting rates from 
POGO Producing Company to Opin¬ 
ion 770-A levels and the elimination 
uncertificated purchases from Mobil 
Oil Corp. in Eugene Island Block 305 
Field. 

The current filing reflects additional 
adjustments made to the earlier filing 
which Sea Robin felt should have 
been made. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 or 1.10 of the Commission’s 
Rules of Practice and Procedure (18 
CFR 1.8 or 1.10). All such petitions or 
protests should be filed on or before 
August 21, 1978. Protests will be con¬ 
sidered by the Commission in deter¬ 
mining the appropriate action to be 
taken but will not serve to make prot¬ 
estants parties to the proceeding. Any 


person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Lois D. Cashell, 
Acting Secretary. 

[PR Doc. 78-23294 Filed 8-18-78; 8:45 ami 


[6740-C2] 

[Docket No. RI78-67] 

SOUTH STATES OIL AND GAS CO. 

Petition for Special Relief 

August 14, 1978. 

Take notice that on June 8, 1978, 
South States Oil and Gas Co. (Peti¬ 
tioner), 8634 Crowhill. San Antonio, 
Tex. 78209, filed a petition for special 
relief in Docket No. RI78-67 pursuant 
to § 2.76 of the Federal Energy Regu¬ 
latory Commission’s General Policy 
and Interpretations. Petitioner seeks 
an increase in its rate from 38.12* per 
Mcf to 87.96* per Mcf for the sale of 
gas from the E. C. Wilson Lease. Well 
No. 1, Riverside O’Neil Field, Nueces 
County, Tex. to Tennessee Gas Pipe¬ 
line Co. Petitioner states that this rate 
increase is necessary to pay for the 
cost of recompletion of the well and 
the operating costs required to pro¬ 
duce the remaining reserves from such 
well. According to Petitioner, failure 
to obtain relief would result in aban¬ 
donment of the well. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5. 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426. a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell. 

Acting Secretary. 

[PR Doc. 78-23295 Piled 8-18-78; 8:45 am] 
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[6740-02] 

[Docket No. RI78-76] 

SUN OIL CO. 

Petition for Special Relief 

August 14, 1978. 

Take notice that on July 3, 1978, 
Sun Oil Co. (Petitioner), II North 
Park East, Suite 800, Dallas, Tex. 
25231, filed a petition for special relief 
pursuant to § 2.76 of the Commission’s 
General Policy and Interpretations. 
Petitioner requests an increase in its 
rate from 29.50* per Mcf at 14.73 
p^.i.a. to 87.67* per Mcf at 14.73 
p.s.i.a. for the sale of natural gas to 
Transwestern Pipeline Co. for the 
Manse Wood Gas Unit, Well No. 1, 
Sec. 36-N-24E, Beaver County, Okla. 
Petitioner states that this rate in¬ 
crease would allow Petitioner to repair 
a leak in the well casing and pull stuck 
tubing from the well. According to Pe¬ 
titioner. these repairs are necessary to 
get the well back on production. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5, 1978, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23296 Plied 8-18-78; 8:45 am) 


[6740-02] 

[Docket No. RI78-69) 

SUTTON PRODUCING CORP. 

Petition for Special Relief 

August 14, 1978. 

Take notice that on April 24, 1978, 
Sutton Producing Corp. (Petitioner), 
2145 Zercher Road, Antonio, Tex. 
78209. filed a petition requesting price 
relief in Docket No. RI78-69. Petition¬ 
er seeks a price increase for the sale of 
gas from a well it operates in Cooke 
Field, La Salle County. Tex. to Trans¬ 
continental Gas Pipeline Corp. Peti¬ 
tioner states that a rate increase 
would allow the installation of a com¬ 
pressor and the replacement of the 
tubing and packer in the well. 


Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5, 1978, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23297 FUed 8-18-78; 8:45 am) 


[6740-02] 

[Docket No. CP78-448) 

TRANSCONTINENTAL GAS PIPE LINE CORP. 

AND EL PASO NATURAL GAS CO. 

Application 

August 11, 1978. 

Take notice that on July 27, 1978, 
Transcontinental Gas Pipe Line Corp. 
(Transco), P.O. Box 1396, Houston, 
Tex. 77001, and El Paso Natural Gas 
Co. (El Paso), P.O. Box 1492, El Paso, 
Tex. 79978 (Applicants) filed in 
Docket No. CP78-448 a joint applica¬ 
tion pursuant to section 7(c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity au¬ 
thorizing the exchange of up to 9,000 
Mcf of natural gas per day (at 14.73 
p.s.i.a.), all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

Applicants request authorization to 
exchange natural gas between them¬ 
selves pursuant to an exchange agree¬ 
ment dated July 19, 1978. The applica¬ 
tion states that El Paso has entered 
into a gas exchange agreement with 
Columbia Gas Transmission Corp. 
(Columbia) which agreement provides 
that El Paso is obligated to cause gas 
to be delivered to Columbia at Mobil 
Oil Corp’s. Cameron Meadows Plant, 
Cameron Parish, La. It is indicated 
that El Paso has requested Transco to 
receive, on a firm basis, such exchange 
quantities of gas which El Paso would 
cause to be delivered to Transco at the 
tailgate of the separation plant of U-T 
Offshore System at Johnson’s Bayou, 
Cameron Parish, La. Transco would 
deliver, on a firm basis, equivalent 
quantities of gas to Columbia, for El 
Paso’s account at tailgate of Mobil Oil 
Corp.'s Cameron Meadows Plant, it is 
stated. 


Applicants further state that there 
would be no rate charged for the ex¬ 
change of gas or delivery of any imbal¬ 
ance quantities under the exchange 
agreement. 

The application states that the in¬ 
stant proposal will enable Columbia to 
receive gas committed to it in New 
Mexico which is remote from its 
system and would enable El Paso to re¬ 
ceive gas committed to it in the High 
Island Area, offshore Texas, which is 
remote from its system. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 5, 1978, file with the Feder¬ 
al Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission, sections 7 and 15 of the Natu¬ 
ral Gas Act, and the Commission's 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission in its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is reqiured, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless otherwise advised, it 
will be unnecessary for Applicants to 
appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23299 Filed 8-18-78; 8:45 am) 
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16740-02] 

tDocket No. CP78-4641 

TXO GATHERING CO. 

Application 

August 11, 1978. 

Take notice that on August 4, 1978, 
TXO Gathering Co. (Applicant), 2700 
Fidelity Union Tower, Dallas, Tex. 
75201, filed in Docket No. CP78-464 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate 
of public convenience and necessity 
authorizing the gathering of various 
supplies of natural gas at the well¬ 
heads and the delivery of such gas to 
various interstate pipelines for the ac¬ 
count of Columbia Gas Transmission 
Corp. (Columbia), all as more fully set 
forth in the application which is on 
file with the Commission and open to 
public inspection. 

Applicant requests blanket authori¬ 
zation to gather various supplies of 
natural gas at the respective wellheads 
and deliver such gas to various inter¬ 
state pipelines for the account of Co¬ 
lumbia. Applicant states that initially 
it will connect 31 wells located in Baca 
County, Colo., Texas County, Okla., 
and Irion and Wharton Counties, Tex., 
and thereafter it would gather all ad¬ 
ditional gas supplies within an area of 
approximately 7.5 miles of the initial 
systems. 

Applicant asserts that it will charge 
a single composite rate of 35.2 cents 
per Mcf. It further asserts that the ag¬ 
gregate investment for the four- 
county area is estimated to be 
$2,500,000. It is stated that the four 
area systems will consist of approxi¬ 
mately 40 miles of pipeline, 1,185 
horsepower of compression, and relat¬ 
ed facilities. 

Applicant requests further blanket 
authorization to install additional fa¬ 
cilities to connect gas supply acquired 
subsequent to this filing through the 
the first year of operation and esti¬ 
mates the cost of such additional fa¬ 
cilities to be $600,000, which will con¬ 
sist primarily of individual well con¬ 
nections. This amount is said not to be 
included in the rate calculation. 

It is asserted that from the outlet 
point of each gathering facility, Co¬ 
lumbia would have the gas transport¬ 
ed by existing interstate pipelines. 

A gathering service provided by Co¬ 
lumbia in these areas would be une¬ 
conomical; but because TXO is a sub¬ 
sidiary of Texas Oil & Gas Corp., 
which has other operations in the 
areas, it can provide an economic and 
efficient gathering service, it is stated. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 5, 1978, file with the Feder¬ 
al Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 


NOTICES 

intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protest filed with the 
Commission will be considered by it in 
determing the appropriate action to be 
taken but will not serve to make the 
Protestants parties to the proceeding. 
Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file 
a petition to intervene in accordance 
with the Commission’s rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com¬ 
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its owm motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given. 

Under the procedure herein pro¬ 
vided for, unless othewise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23300 Piled 8-18-78; 8:45 am] 


[6740-02] 

CDocket No. CP78-205] 

UNITED GAS PIPE LINE CO. 

Findings and Order After Statutory Hearing Is¬ 
suing Certificate of Public Convenience and 
Necessity 

August 14, 1978. 

On February 27, 1978, and amended 
on March 21, 1978, (United) filed in 
Docket No. CP78-205 an application 
pursuant to section 7(c) of the Natural 
Gas Act, as amended, for temporary 
and permanent certificates of public 
convenience and necessity to transport 
gas for Michigan Wisconsin Pipe Line 
Co. (Mich-Wis). 

United requests authorization to 
transport for Mich-Wis a Maximum 
Daily Quantity (MDQ) of 4,500 Mcf of 
natural gas pursuant to a gas trans¬ 
portation agreement dated January 
24, 1978, for a period of 20 years. 
United also requests authority to con¬ 
struct and operate a 10-inch dual tube 
meter station to connect the facilities 
of United and Mich-Wis at one of the 


redelivery points to Mich-Wis in Ra¬ 
pides Parish, La. Mich-Wis has a con¬ 
tract with Ocean Production Co. 1 to 
purchase gas from Blocks 26 and 27, 
Eugene Island Area, offshore Louisi¬ 
ana, in volumes estimated to be 4,500 
Mcf per day (Mcfd). Pipeline facilities, 
jointly owned by United, Mich-Wis 
and Mid-Louisiana Gas Co., have been 
constructed pursuant to budget au¬ 
thorization to connect Blocks 26, 27, 
and 47, Eugene Island Area, to Unit¬ 
ed’s existing facilities at Block 51, 
Eugene Island Area. United has agreed 
to accept gas for the account of Mich- 
Wis at United’s facilities in Block 51 
and United will redeliver said gas, less 
fuel and company-used gas, to Mich- 
Wis at (1) the outlet of Mobil Oil 
Corp.'s Cameron Meadows Processing 
Plant, Cameron Parish. La., at (2) the 
outlet of Atlantic Richfield’s Bayou 
Sale Plant, St. Mary Parish, La., and 
at (3) a point of interconnection 
herein proposed to be constructed at a 
point in S2 T5N R2E, Rapides Parish. 
La., where United’s 30-inch line 
crosses two 30-inch lines of Mich-Wis, 
the Cotton Island redelivery point. 
United has sufficient capacity to re¬ 
ceive and redeliver gas at the designat¬ 
ed locations and in the proposed quan¬ 
tity. 

United will construct a 10-inch dual 
tube meter station and 0.1 mile of 
10%-inch o.d. pipe to connect United 
with Mich-Wis at the Cotton Island re- 
delivery point at an estimated cost of 
$343,330. No other facilities are pro¬ 
posed to be constructed. 

Mich-Wis will pay United 18.84 cents 
and 24.46 cents * * in the Southern and 
Northern Rate Zones, respectively, for 
gas redelivered by United less an 
amount for gas consumed * in the op¬ 
erations of United’s pipeline system. 
The Cotton Island redelivery point is 
in the Northern zone with the other 
two redelivery points being in the 
Southern zone. The instant transpor¬ 
tation service has not been included in 
United’s current rate filing, Docket 
No. RP77-107, therefore, the above 
rates will be conditioned to the out¬ 
come of Docket No. RP77-107. 

After due notice by publication in 
the Federal Register no protests or 
petitions in opposition have been filed. 
On April 4, 1978. Michigan Wisconsin 
Pipe Line Co. filed a petition to inter¬ 
vene in support of said application. 

Approval of this proposal would not 
constitute a major Federal action sig¬ 
nificantly affecting the quality of the 
human environment. 

At a hearing held on August 9. 1978, 
the Commission on its own motion re- 


1 Ocean Production Co. received producer 
authorization in Docket No. CI77-731 on 
Mar. 28, 1978. 

*The above rates plus 1.5 percent for gas 
consumed In operations are those reflected 
in Uniteds rate filing RP77-107 which 
became effective Jan. 1,1978. 
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ceived and made a part of the record 
in this proceeding all evidence, includ¬ 
ing the applications and exhibits 
thereto submitted in support of the 
authorizations sought herein, and 
upon consideration of the record.. 

The Commission finds: 

(1) Each Applicant, Columbia Gulf 
and Natural is a “natural-gas compa¬ 
ny” within the meaning of the Natural 
Gas Act. 

(2) The transportation of natural 
gas hereinbefore described as more 
fully described in the application in 
this proceeding, is made in interstate 
commerce, subject to the jurisdiction 
of the Commission, and is subject to 
the requirements of subsections (c) 
and (e) of section 7 of the Natural Gas 
Act. 

(3) Applicant is able and willing 
properly to do the acts and to perform 
the service proposed and to conform to 
the provisions of the Natural Gas Act 
and the requirements, rules and regu¬ 
lations of the Commission thereunder. 

(4) Participation by petitioner to in¬ 
tervene in the docket in which it filed 
may be in the public interest. 

The Commission orders: 

(A) A certificate of public conven¬ 
ience and necessity is issued to United 
in Docket No. CP78-205 upon the con¬ 
dition that the proposed rates be col¬ 
lected subject to those determined 
final in Docket No. RP77-107. 

{ (B) The certificate granted in Order¬ 

ing Paragraph (A) above is not trans- 
j ferable and shall be effective only so 

I long as Applicant continues the acts or 
operations hereby authorized in ac¬ 
cordance with the provisions of the 
Natural Gas Act and the applicable 
; rules, regulations and orders of the 
Commission. 

(C) Petitioner is permitted to inter¬ 
vene in the docket in which it filed 
t subject to the rules and regulations of 
the Commission: Provided, however. 
That the participation of such inter- 
venor shall be limited to matters af¬ 
fecting asserted rights and interests as 
specifically set forth in its respective 
petition to intervene; and Provided, 
further. That the admission of said in- 
tervenor shall not be construed as rec¬ 
ognition by the Commission that it 
might be aggrieved because of any 
order of the Commission entered in 
these dockets. 

By the Commission. 

Lois D. Cashell. 
Acting Secretary. 
fFR Doc. 78-23301 Piled 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. ER77-3111 

UTAH POWER A LIGHT CO. 

Further Extension of Time 

August 14.1978. 

On August 3, 1978, Lincoln Service 
Corp. filed a motion for further exten¬ 
sion of time within which to file Briefs 
on Exceptions to the Initial Decision 
issued in this proceeding on June 12, 
1978. On July 12, 1978, an extension 
had been granted which extended the 
date for filing Briefs on Exceptions to 
August 14, 1978. 

The instant motion states that Utah 
Power & Light Co. and Staff Counsel 
have no objection to the request. 

Upon consideration, notice is hereby 
given that an extension of time is 
granted to and including September 1, 
1978, for filing Briefs On Exceptions. 
Briefs Opposing Exceptions are due on 
or before September 21,1978. 

Lois D. Cashell. 

Acting Secretary. 

[FR Doc. 78-23302 Piled 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. RI78-70] 

W. A. MONCRIEF 
Petition for Special Relief 

August 11, 1978. 

Take notice that on June 23. 1978, 
W. A. Moncrief (Petitioner), Moncrief 
Oil Interests. Moncrief Building, 
Ninth at Commerce, Port’ Worth. Tex. 
76102. filed a petition for special relief 
pursuant to Commission order No. 481 
and § 2.76 of the Commission’s Gener¬ 
al Policy and Interpretations. Petition¬ 
er seeks an increase in its rate from 40 
cents per Mcf to $1.0179 per Mcf for 
the sale of gas from the Polvado No. 1 
Well located in Masten Devonian 
Field, Cochran County. Tex. to El 
Paso Natural Gas Co. (El Paso) and an 
increase in its rate from 35 cents per 
Mcf to 97.13 cents per Mcf for the sale 
of gas from the P. O. Masten No. 2 
Well located in Masten Devonian 
Field, Cochran County, Tex. to El 
Paso. Petitioner states that the rate 
increase is necessary to pay for the 
cost of remedial work to obtain pro¬ 
duction from the wells. According to 
Petitioner, unless the wells are re¬ 
worked, the wells would have to be 
abandoned. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep¬ 
tember 5. 1978. file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 


(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any party wishing 
to become a party to a proceeding, or 
to participate as a party in any hear¬ 
ing therein, must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission’s Rules. 

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-23303 Piled 8-18-78; 8:45 am) 


[6740-02] 

Federal Energy Regulatory Commission 
[Docket No. RI77-39] 

COLORADO OIL l GAS CORP. 

Order Granting Petition for Special Relief 

August 14,1978. 

On February 23, 1977, Colorado Oil 
& Gas Corp. (COG) filed its initial pe¬ 
tition ‘ with the Federal Energy Regu¬ 
latory Commission 2 for special relief 
in Docket No. RI77-39 pursuant to 
§ 2.76 of the Commission’s General 
Policy and Interpretations. In its ini¬ 
tial petition for special relief COG re¬ 
quested a total rate of 50.72 cents per 
Mcf at 14.65 psia for the sale of natu¬ 
ral gas to Colorado Interstate Gas Co. 
(CIG) from the Howe No. 1 Well, 
Keyes Field. Cimmarron County. 
Okla. Subsequently, on February 23, 
1978, COG amended its initial peti¬ 
tion, requesting the reduced total rate 
of 41.88 cents per Mcf at 14.65 psia for 
sale of the subject gas. 

Notices of COG’s initial and amend¬ 
ed petitions for special relief were 
issued on May 2. 1977 and March 22. 
1978, respectively. In response to the 
notice of COG’s initial petition for 
special relief, CIG filed a petition to 
intervene. No protests or petitions to 
intervene were filed in response to the 
notice of COG's amended petition for 
special relief. 

Presently, COG sells gas at the con¬ 
tract rate of 12.348 cents per Mcf at 
14.65 psia, which reflects a downward 
Btu adjustment from the base rate of 
18 cents per Mcf, pursuant to a large 
producer certificate and a gas pur¬ 
chase contract. The large producer 
certificate was Issued in Docket No. 
CI70-465. The gas purchase contact is 
dated October 30, 1969. 


•This petition covers 100 percent of the 
working interest in the well. 

‘This proceeding was commenced before 
the FPC. By the joint regulation of Oct. 1. 
1977 <10 CFR 100.1), it was transferred to 
the FERC. The term “Commission,” when 
used in the context of action taken prior to 
Oct. 1. 1977, refers to the FPC; when used 
otherwise, the reference is to the FERC. 
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COG states that it has invested 
$16,562 reworking the Howe No. 1 and 
$8,813 for overhaul of the compressor. 
The reworking of the well included 
plugging off the water producing zone 
(Topeka) and stimulating the Elmont 
and Wabaunsee gas zone by acidizing 
and fracing. 3 This reworking and the 
compressor overhaul will enable the 
production of an estimated remaining 
559,754 Mcf of gas over the next 5.75 
years. 

Based on data filed by the Petition¬ 
er, Staff determined that COG'S re¬ 
maining net book investment of 
$53,483, additional investment of 
$25,375, production expenses of 
$64,066 and Federal Income Tax 
Allowance of $5,908 over the remain¬ 
ing life of the project were reasonable. 
Staff determined COG’s tax allowance 
from a review and analysis of the con¬ 
solidated Federal Income Tax returns 
and annual reports for the years 1974- 
1976. These costs and the net working 
interest reserves of 469,222 Mcf were 
used in a traditional cost study. The 
results of the study indicate that a 
total rate of 41.88 cents per Mcf is re¬ 
quired to allow COG to recoup all 
costs associated with the project in¬ 
cluding a 15 percent rate of return. 4 

We conclude, after considering the 
data submitted and Staffs analysis 
thereof, that it is in the public interest 
to grant special relief to COG. 

The Commission order. (A) COG’s 
petition for special relief is Docket No. 
RI77-39, as amended, is hereby grant¬ 
ed. 

(B) COG is authorized to collect a 
total rate of 41.88 cents per Mcf at 
14.73 psia for the sale of natural gas 
from the Howe No. 1 Well to CIG ef¬ 
fective on the date of this order 
herein, subject to the conditions set 
forth in paragraph (C), below. 

(C) COG must file a Notice of Inde¬ 
pendent Producer Rate Change re¬ 
flecting the above authorized rate, an 
executed amendment to its contract 
with CIG providing for payment of 
the rate granted above, and a state¬ 
ment signed by CIG that the rework 
and compressor overhaul has been 
completed to CIG’s satisfaction within 


3 The reworking of the well was completed 
during December 1976, and the well was re¬ 
turned to production. 

‘See Appendix A, attached below. 


30-days of the date of the order 
herein. 

<D) CIG is permitted to intervene in 
the above-entitled proceeding, subject 
to the rules and regulations of the 
Commission: Provided, however , That 
its participation shall be limited to 
matters affecting asserted rights and 
interests specifically set forth in its 
petition for leave to intervene: And 
provided, further. That the admission 


of CIG in the manner provided shall 
not be construed as recognition by the 
Commission that it might be aggrieved 
because of any order or orders entered 
in this proceeding, and that CIG 
agrees to accept the record as it now 
stands. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary. 


Appendix A.—Colorado Oil & Gas Corp. 
(Docket No. RI77-391 
unit cost of gas 


Line No. 


Item (a) 


Amount 

(b) 


1 Net working interest volumes: 

2 Gas-Mcf at 14.73 psia.*„..........„... .. . 469222 

3 Liquids—Bbls. •..„.... 

4 Cost of production: 

5 Return on rate base at 15 percent *_ 

6 D.D. & A.«__ 

7 Production expense ... 

8 Federal income tax •.. 

9 Regulatory expense 1 __«... 


$34,834 

58,408 

64.066 

5.908 

469 


10 

11 

12 

13 

14 


15 


Total cost of production..... 

Unit cost of gas u/Mcf): 

Cost of producUon •...... 

Production tax •.. 

Conservation excise tax ••....... 


Total unit cost. 


163.685 

34.88 

2.63 

4.37 


41.88 


*559.754 Mcf times 0.838259 net working interest. 

* No producUon of liquids. 

’Line 13 of sheet 3 times 0.15 times 5.75 year productive life. 

* Prom line 7 of sheet 2. 

‘Based on estimated 1977 production expense of $9,440 escalated 5 percent per year for 5.75 years. 
•0.1696 times line 5 (0.145/0.855 _ 0.1696). 

’Line 2 times 0.1 cent Mcf per Opinion No. 749. 

■Line 10 divided by line 2. 

•(Line 12 * 0 93) ± line 12. 

*°7.00 cents minus (0.07 x (line 12 4 * line 13)1 » Oklahoma conservation excise tax. 


INVESTMENT 


Line No. 


Item (a) 


Amount 

(b) 


1 Investment: 

2 Remaining net book value Dec. 31,1976. 

..„ $53,483 

3 Compressor overhaul ..... ... 

8 813 

4 Rework well... 

ia rmvt 


5 Total investment..... 

78.858 

6 Less salvage value *.. 



7 Depreciable Investment... . . . 11(1 

...___ 58.408 

Depreciation per unit of producUon *«.... 

...’ 0.12448 



‘Salvage value as estimated by petitioner. 
•Line 7 divided by 469.222 Mcf. 
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AVERAGE INVESTMENT AND ANNUAL RATE BASE 


Annual Beginning of 

Line No. and year N.W.I. year Depredation End of year Average 

production investment Investment investment* * 

(Mcf) 

(a) (b) (c) cd) (e) <f> 


1 Average Investment: 


2 

1977. . . . . 

183.579 

$78,858 

$22,852 

$56,006 

$67,432 

3 

i97s!ZZ”!”ZZZZZZ 

115.816 

56.006 

14,417 

41.589 

48.798 

4 

1979. 

71.027 

41.589 

8,841 

32.748 

37.169 

5 

1980 _ _ 

47.126 

32.748 

5.866 

26,882 

29.815 

6 

1981. 

33.105 

28.882 

4,121 

22,721 

24,802 

7 

1982. 

18.569 

22.721 

2,311 

20,450 

*16.190 

8 

Totals 

469.222 .... 


58.408 .... 


224.206 

9 

Average annual investment * 




38.992 

10 

Average annual rate base: 






11 

Average annual Investment.. 





38.992 

12 

Average annual working 







capital allowance * 





1,393 

13 

Total annual rate base. 





40,385 


•Column <b) times Line 8 and Sheet 2. 

’Column (c) plus Column (e) divided by 2. 

*9 months. 

‘Column <f> of Line 8 divided by 5.75 year productive life. 

*.125 time Line 7 of Sheet 1 divided by 5.75 year productive life. 


[FR Doc. 78-23278 Filed 8-18-78; 8:45 am] 


[6740-02] 

[Docket No. CP77-481] 

EL PASO NATURAL GAS CO. 

Findings and Order After Statutory Hearing 
Permitting and Approving Abandonment 

August 14, 1978. 

On June 30, 1977, El Paso Natural 
Gas Company (Applicant) 1 filed with 
the FPC 2 in Docket No. CP77-481 an 
application pursuant to section 7(b) of 


'Applicant, a Delaware corporation 
having its principal place of business in El 
Paso, Tex., is a “natural-gas company” 
within the meaning of the Natural Gas Act 
as heretofore found by the order of Ootober 
29, 1942, In Docket No. G-242 (3 FPC 851). 

*This proceeding was commenced before 
the FPC. By joint regulation of October 1, 
1977 <10 CFR 1000.1), it was transferred to 
the FERC. The term “Commission”, when 
used in the context of action taken prior to 
October 1. 1977, refers to the FPC; when 
used otherwise, the reference is to the 
FERC. 


the Natural Gas Act for permission 
and approval to abandon compression, 
pipeline, and gas processing facilities 
located in the Permian Basin produc¬ 
tion area in Texas and New Mexico, all 
as more fully set forth in the applica¬ 
tion in this proceeding. 

The facilities which Applicant pro¬ 
poses to abandon herein have been 
utilized by Applicant to acquire, 
gather, process, compress, and trans¬ 
port natural gas from certain supply 
sources in the Permian Basin produc¬ 
tion area to Applicant’s mainline inter¬ 
state system for further transporta¬ 
tion and ultimate sale to Applicant's 
customers. The deliverability of gas 
supplies attached to Applicant’s 
system in the Permian Basis area has 
declined to the extent where the use 
of the facilities proposed herein to be 
abandoned is no longer required. 

Specifically. Applicant proposes to 
abandon (1) 16 compressor units, com¬ 
prising a total of 16,600 horsepower 
from 10 of Applicant’s compressor sta¬ 
tions, (2) approximately 11.73 miles of 
supply lateral pipeline and approxi¬ 


mately 9.01 miles of gathering system 
pipeline associated with such supply 
laterals, and (3) a 180,000 Mcf per day 
capacity treating plant with appurte¬ 
nances (the Monument Field plant) lo¬ 
cated in Lea County. New Mexico; a 
160.000 Mcf per day capacity purifica¬ 
tion and dehydration plant, and a 
17,000 Mcf per day capacity gasoline 
plant with appurtenances (the Smith- 
Sealy plant) located in Ward County, 
Tex. 

Some of the subject facilities were 
authorized by the Commission pursu¬ 
ant to section 7(c) of the Natural Gas 
Act. and all were installed by Appli¬ 
cant as part of its general system ex¬ 
pansion projects or as part of specific 
additions to such systems. Those fa¬ 
cilities which were not subject to sec¬ 
tion 7(c) requirements do not require 
section 7(b) abandonment authoriza¬ 
tion. 3 

Applicant will abandon all of the fa¬ 
cilities in place and thereafter will 
either (1) dismantle and remove all as¬ 
sociated structure therefrom and dis¬ 
pose of salvable materials in the most 
economical manner available or (2) ac¬ 
count for salvable materials as stock 
items in Applicant’s inventory. 4 

The total original book cost of all of 
the facilities proposed to be aban¬ 
doned is $5,617,842.35, and the total 
cost of abandoning and removing such 
facilities is estimated as $125,850. 

Since the facilities for which aban¬ 
donment authorization is sought are 
used in the transportation of natural 
gas in interstate commerce subject to 
the jurisdiction of the jurisdiction of 
the Commission, the abandonment 
thereof is subject to the requirements 
of Subsection (b) of section 7 of the 
Natural Gas Act. 

After due notice by publication in 
the Federal Register on July 20, 1977 
(42 FR 37238), no petitions to inter¬ 
vene, notices of intervention, or pro¬ 
tests to the granting of the application 
have been filed. 


’The appendix below sets forth the specif¬ 

ic faculties to be abandoned and the docket 

numbers of the orders authorizing the con¬ 
struction and operation thereof. 

4 See the appendix for the method of 
abandonment of the specific facilities. 
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At a hearing held on August 9, 1978, 
the Commission on its own motion re¬ 
ceived and made a part of the record 
in this proceeding all evidence, includ¬ 
ing the application and exhibits there¬ 
to, submitted in support of the au¬ 
thorization sought herein, and upon 
consideration of the record. 

The Commission finds. The aban¬ 
donment proposed by Applicant is per¬ 
mitted by the public convenience and 
necessity and should be approved as 
hereinafter ordered. 

The Commission orders . (A) Permis¬ 


sion for and approval of the abandon¬ 
ment by Applicant of compression, 
pipeline, and gas processing facilities 
hereinbefore described all as more 
fully described in the application in 
this proceeding, are granted. 

(B) Applicant shall notify the Com¬ 
mission of the date of the abandon¬ 
ment of the facilities within 10 days 
thereof. 

By the Commission. 

Lois D. Cashell, 
Acting Secretary. 


tion. All comments must be filed on or 
before October 5. 1978. 

Any person who wishes to present 
evidence regarding environmental 
matters in this proceeding must file 
with the Commission a petition to in¬ 
tervene pursuant to section 1.8 of the 
Commission rules of practice of proce¬ 
dure. Petitioners must also file timely 
comments on the draft statement in 
accordance with § 2.81(c) of Order No. 
415-C. 

All petitions to intervene must be 
filed on or before October 5, 1978. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 78-23562 Filed 8-18-78; 10:58 am] 


Appendix.— El Paso Natural Gas Co. 


Name of facility Certificate docket Date of order FPC citation 

to be abandoned number 


A. Compressor units: 

1 Driver'....... 

2 Goldsmith '______ 

3 Kemnltz ■.- ...——— 

4 McElroy-Crane ..—.. 

5 Snyder 1 ...... 

6 Tex-Harvey '...— 

7 Vena Madre 1 .~.-.- 

8 Warren Waddell'.... 

9 Wasson 1 ..—. 

10 Westlake Trammell *. 

B. Supply lateral and related gathering system 
pipelines: 

1 Bagley.......——...-. 

2 Hokit...-. 

3 Mescalero........ 

4 North Puckett.—.-. 

C. Processing plants: 

1 Monument'.. 

2 Sealy-Smith '.-...—~ 


G-2106. June 29. 1953. 12 FPC 1037. 

G-655. May 31. 1946. 5 FPC 115. 

G-15068. Jan. 5. 1960. 23 FPC 25. 

0-655. May 31. 1946 ....... 5 FPC 115. 

G-1459. Jan. 17, 1951- 10 FPC 679. 

0-8940. Nov. 25, 1955_ 14 FPC 157. 

CP61-207. Aug. 25. 1961- 26 FPC 434. 

(*) .— 

G-2371... Apr. 30. 1954. 13 FPC 1008. 

G-1051.. Sept. 10. 1948.— 7 FPC 908. 


<*> .. 

G-20051.. Feb. 2. 1960- 23 FPC 287. 

G-13238. Sept. 8, 1959. 22 FPC 479. 

<•> .. 

G-2371... Apr. 30. 1954. 13 FPC 1008. 

G-1051. Sept. 10. 1948. 7 FPC 980. 


•Indicates those facilities that Applicant will abandon In place and thereafter dlsmanUe and remove all 
associated structures and dispose of salvable materials in the most economical manner available. All other 
facilities will be abandoned in place and salvable materials will be accounted for as stock Items In Appli¬ 
cant’s inventory. 

’Gathering system compressor unit not certificated. 

’Supply lateral and gathering system pipelines Installed without specific authorization. 

[FR Doc. 78-23277 Filed 8-18-78; 8:45 am] 


[6740-02] 

[Project No. 96] 

PACIFIC GAS AND ELECTRIC CO. 

Availability of Staff Draft, Environmental 
Impact Statement 

August 17, 1978. 

Notice is hereby given in the cap¬ 
tioned project, that on or about 
August 21, 1978. as required by 

§ 2.81(b) of Commission Order No. 415- 
C, a draft environmental impact state¬ 
ment prepared by the staff of the Fed¬ 
eral Energy Regulatory Commission 
was made available for comments. 
This statement deals with the environ¬ 
mental impact of the issuance of a 
new Federal Energy Regulatory Com¬ 
mission license to the Pacific Gas and 
Electric Co. for: (a) the continued op¬ 
eration and maintenance of the exist¬ 
ing Kerckhoff project (FERC No. 96) 
which includes a reservoir, dam, intake 


structure, tunnel and a powerhouse 
with installed capacity of 34,080 kW; 
and (b) the construction, operation 
and maintenance of a new under¬ 
ground powerhouse, intake structure, 
tunnel and discharge structure to be 
known as Kerckhoff No. 2 with total 
installed capacity of 140,000 kW. 

This statement has been circulated 
for comments to Federal, State and 
local agencies, has been placed in the 
public files of the Commission, and is 
available for public inspection both in 
the Commission’s Office of Public In¬ 
formation, Room 1000, 825 North Cap¬ 
itol Street NE., Washington, D.C. 
20426. and at its San Francisco Re¬ 
gional Office located at 555 Battery 
Street, San Francisco, Calif. 94111. 
Copies may be ordered from the Com¬ 
mission’s Office of Public Information, 
Washington. D.C. 20426. 

Any person who wishes to do so may 
file comments on the staff draft state¬ 
ment for the Commission’s considera- 


[6560-01] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 949-61 

NPDES PERMIT PROGRAM 
Open Meeting 

Notice is hereby given of two meet¬ 
ings open to the public to discuss and 
receive comments on the NPDES pro¬ 
posed regulations appearing in today s 
Federal Register. 

The meetings are scheduled for the 
following times and places: 

September 19. 1978. GSA Auditorium. 1 to 
5 p.m. and 7 to 10 p.m., 18th and F Streets 
NW.. Washington, D.C. 20405. 

September 21. 1978. EPA—Region IX. 1 to 
5 p.m. and 7 to 10 p.m.. Sixth Floor Confer¬ 
ence Room. 215 Fremont Street. San Fran¬ 
cisco, Caiif. 94105. 

The format at both meetings will be 
the same. The first session (1 to 5 
p.m.) will include: (a) A short presen¬ 
tation by EPA officials concerning the 
proposed regulations, (b) an opportu¬ 
nity for anyone in the audience to 
present a statement, and (c) a question 
and answer session. The second session 
(7 to 10 p.m.) will be a repeat of the 

The meeting will be taped but there 
are no plans to make an official tran¬ 
script. It is requested that all those 
wishing to make official comments on 
the proposed regulations, please pro¬ 
vide such comments in writing. 

For information concerning the 
Washington, D.C., meeting contact: 
Edward A. Kramer, Environmental Protec¬ 
tion Agency, Permits Division (EN-336). 

401 M Street SW.. Washington. D.C. 

20460, telephone. 202-755-0750. 

For information concerning the San 
Francisco meeting contact: 
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Rick Hoffman. Environmental Protection 
Agency, Region IX. Office of External Re¬ 
lations, 215 Fremont Street, San Francis¬ 
co. Calif. 94105, telephone 415-556-6695. 

Marvin B. Durning. 
Assistant Administrator 
for Enforcement 

August 11,1978. 

[FR Doc. 78-23035 Filed 8-18-78; 8:45 am] 


[6560-01] 

tFRL 952-1] 

ENVIRONMENTAL IMPACT STATEMENTS 
Receipt 

Pursuant to the President’s Reorga¬ 
nization Plan No. 1, the Environmen¬ 
tal Protection Agency is the official re¬ 
cipient for environmental impact 
statements (EIS’s) and is required to 
publish the availability of each EIS re¬ 
ceived weekly. The following is a list 
of environmental impact statements 
received by the Environmental Protec¬ 
tion Agency from August 7, 1978, 
through August 11, 1978. The date of 
receipt for each statement is noted in 
the statement summary. Under the 
Guidelines of the Council on Environ¬ 
mental Quality, the minimum period 
for public review and comment on 
draft environmental impact state¬ 
ments is forty-five (45) days; the date 
of submission of comments is October 
2, 1978. The thirty (30) day period for 
each final statement begins the day 
the statement is made available to the 
Environmental Protection Agency and 
to commenting parties. 

Copies of individual statements are 
available for review from the originat¬ 
ing agency. Back copies are also availa¬ 
ble at 10 cents per page from the Envi¬ 
ronmental Law Institute, 1346 Con¬ 
necticut Avenue, Washington, D.C. 
20036. 

Date: August 16, 1978. 

William D. Dickerson, 
Acting Director, 
Office of Federal Activities. 

Department op Agriculture 

Contact: Mr. Barry Flamm, Coordinator. 
Environmental Quality Activities. U.S. De¬ 
partment of Agriculture. Room 359A, Wash¬ 
ington. D.C. 20250, 202-447-3965. 


RURAL ELECTRIFICATION ADMINISTRATION 

Draft 

115 kv Transmission Line. Lake City to 
Creede; Colorado Counties: Hinsdale. Chaf¬ 
fee, Alamosa; August 11: Proposed is the 
future Installation of approximately 44 
miles of a 115 kv transmission line to deliver 
additional power and energy from Lake 
City, Hinsdale County, to San Luis Valley 
Rural Electric Cooperative at Monte Vista, 
Colo. Due to the present critical demands at 


Creede and elsewhere in the San Luis 
Valley, it is proposed that the original fi¬ 
nancing be applied towards an alternate 
proposal while the Lake City to Creede line 
is being studied. This statement discusses 
the original proposal and alternatives. 
(USD A- RE A- EIS( ADM )-78-8-D) (EP A 

Order No. 80872). 

SOIL CONSERVATION SERVICE 

Draft 

Bois D'Arc Bayou Watershed Plan; Arkan¬ 
sas county: Little River; August 7: Proposed 
is a watershed project for the Bois D’Arc 
Bayou located in Little River County. Ark. 
the planned works of improvement include 
conservation land treatment. 7.6 miles of 
channel work, 19.7 miles of associated on 
farm measures, and a water-level control 
structure. The channel work will involve 0.1- 
mlle clearing and debris removal within ex¬ 
isting channels, 2.2 miles of new channel 
construction, and 5.3 miles of channel en¬ 
largement by excavation. Six alternatives 
were considered. (USDA-SCS-EIS- 
WS(ADM)-78-l-(D)AR) (EPA Order No. 
80849). 

Final 

Sabanna River Watershed; Texas coun¬ 
ties: Callahan, Comanche, Eastland; August 
8: Proposed is a plan for watershed protec¬ 
tion and flood prevention for Sabanna River 
Watershed; Tex. Project objectives are the 
proper use, treatment, and management of 
soil and water resources in the watershed, 
obtaining a 70 percent flood damage reduc¬ 
tion. and stimulation of the economic devel¬ 
opment of the area. The proposed plan calls 
for the Installation of 15 flood water-retard¬ 
ing structures over an 8-year period. This 
project is located in the counties of Calla¬ 
han, Comanche and Eastland. (USDA-SCS- 
EIS-WS-<ADM)-78-l-(F>-(TX)); Comments 
made by: HEW, DOI, EPA. USDA. State 
agencies, groups (EPA order No. 80854). 

Watershed Plan Upper San Marcos River. 
Texas counties: Comal. Hays; August 10: 
The purpose of the plan Is to protect about 
60,780 acres of the Upper San Marcos River 
Watershed from flooding, improve water re¬ 
sources and provide additional recreational 
facilities. In the counties of Comal and 
Hays. Tex. The proposed action consists of 
five flood water-retarding pools and a sedi¬ 
ment pool. These facilities will detain 82.3 
percent of the watershed runoff and will 
occupy 1,429 acres of the land. Conservation 
land treatment of about 9,300 acres of pri¬ 
vately owned lands have been provided for 
In the plan through local Interest. (USDA- 
SCS-EIS-WS-<ADM)-78-2-F-TX); Com¬ 
ments made by: EPA. USDA, DOI. AHP, 
HEW, OEO, State and local agencies (EPA 
order No. 80867).. 

U.S. Army Corps of Engineers 

Contact: Dr. C. Grant Ash, Office of Envi¬ 
ronmental Policy, Attn: DAEN-CWR-P. 
Office of the Chief of Engineers, U.S. Army 
Corps of Engineers, 1000 Independence 
Avenue SW.. Washington. D.C. 20314, 202- 
693-6795. 

Draft 

Deep draft inshore port. Harbor Island. 
Nueces County, Tex. August 8: Proposed is 
the development of a multipurpose, deep- 
draft inshore port at Harbor Island, Nueces 
County. Tex. The application concerns 
phase I of a three-phase development plan. 


The actions involved would Include enlarg¬ 
ing and deepening the inner basin to form a 
turning basin, redredging, deepening, and 
enlarging an existing slip and a docking 
basin, relocating the tributary channel to 
Aransas Pass, constructing three oil termi¬ 
nal docks, and filling both emergent and 
submergent areas to permit the construc¬ 
tion of ancillary onshore facilities necessary 
to tranship crude oil. (EPA Order No. 
80852). 

Final 

Sebewalng River O/M, confined disposal 
and flood control, Michigan. August 9: Pro¬ 
posed are operation and maintenance meas¬ 
ures to be implemented on the Sebewaing 
River. Mich. The proposed plan calls for 
maintenance dredging of the Sebewaing 
River navigation and flood control channel, 
construction of a confined disposal facility 
for contaminated dredge material, repair of 
flood protection structures, and, as neces¬ 
sary dynamiting the tee jams to prevent 
flooding of the village of Sebewaing. Ad¬ 
verse Impacts Include the destruction of ap- - 
proximately 2-3 acres of moderately produc¬ 
tive shoreline wetland; increased water tur¬ 
bidity: and possible other water impacts. 
(Detroit district). Comments made by: DOC, 
DOT. DOI, USDA. EPA, State agencies 
(EPA Order No. 80859). 

Hartwell Lake. GEO/SC. O Sc M. South 
Carolina Georgia, August 9: Proposed is the 
continuance of the operation and mainte¬ 
nance program on Hartwell Lake. Savannah 
River. The operation and maintenance ac¬ 
tivities consist of reservoir regulation, flood 
control, hydroelectric power generation, 
management of land resources and facilities, 
management of leases, easements and other 
outgrants. and project management and 
maintenance activities. Adverse effects asso¬ 
ciated with the operation of Hartwell Lake 
are: soil erosion and/or compaction, damage 
to or loss of vegetation, and alterations of 
the natural environment through recre¬ 
ational development. (Savannah district). 
Comments made by: USDA, EPA, HUD. 
HEW, DOI, State agencies, groups (EPA 
Order No. 80857). 

Department op Commerce 

Contact: Dr. Sidney R. Galler, Assistant 
Secretary for Environmental Affairs, De¬ 
partment of Commerce. Washington, D.C. 
20230, 202-377-4335. 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Final 

Puerto Rico coastal management pro¬ 
gram. Puerto Rico, August 10: The purpose 
of the Federal Coastal Zone Management 
Act of 1972 (the CZMA) is to establish a na¬ 
tional policy and develop a national pro¬ 
gram for the management, beneficial use, 
protection, and development of the land and 
water resources of the Nation’s coastal 
zones. The Federal act provides three prin¬ 
cipal kinds of benefits to Puerto Rico (1) It 
provides planning funds for use by the Com¬ 
monwealth in preparing a management pro¬ 
gram for its coast. (2) will provide manage¬ 
ment funds for use by Commonwealth In 
implementing its coastal management pro¬ 
gram, and (3) contains Federal consistency 
provisions. Comments made by: USDA, 

DOC, HUD. DOT. NRC, FERC, DOI. EPA. 

DOD, State and local agencies (EPA Order 
No. 80866). 
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Environmental Protection Agency 

Contact: Mr. William D. Dickerson. Direc¬ 
tor. Office of Federal Activities. Room 
WSMW 537, 401 M Street SW., Washington. 
D.C. 20460, 202-755-0780. 

Final 

1981 revised evaporative emission regula¬ 
tions. August 9: proposed by EPA is the es¬ 
tablishment of more stringent fuel evapora¬ 
tive emission regulations for light-duty vehi¬ 
cles (LDV) and light-duty trucks (LDT). 
The standard established for 1978 and later 
model year LDV’s and LDT’s is 6.0 grams of 
hydrocarbon per test when measured by the 
sealed housing for evaporative determina¬ 
tion test procedure. The revised standard 
for 1981 and later model year LDV's and 
LDT’s will be 2.0 grams per test using the 
shed test procedure. Comments made by: 
DOE, CWPS, businesses (EPA Order No. 
80856). 

Grain elevator industry, performance 
standards, North Carolina. August 8: Pro¬ 
posed are standards of performance for the 
grain elevator industry under section III of 
the Clean Air Act. The proposed standards 
limit emissions of particulate matter from 
the following 8 affected facilities and their 
related air pollution control devices: Each 
truck unloading station, each railroad 
hopper car and boxcar unloading station, 
equipment at each barge and ship unloading 
station, all grain handling operations, each 
grain dryer, each truck loading station, each 
railroad hopper car and boxcar loading sta¬ 
tion, and each barge and ship loading sta¬ 
tion. Beneficial effects are anticipated. 
(EPA-450/2-77-001B). Comments made by: 
State and local agencies, groups, individuals, 
and businesses (EPA Order No. 80853). 

Department of HUD 

Contact: Mr. Richard H. Broun, Director, 
Office of Environmental Quality. Depart¬ 
ment of Housing and Urban Development. 
451 Seventh Street SW., Washington, D.C. 
20410, 202-755-6308. 

Draft 

Makakilo subdivision development, Ewa, 
Oahu. Honolulu County. Hawaii. August 11: 
Proposed is the private development of a 
primarily residential community on 607 
acres at Makakilo. Ewa, and Oahu. Honolu¬ 
lu County, Hawaii, with an ultimate project¬ 
ed population of about 12,000. The develop¬ 
ment consists of 3.693 housing units includ¬ 
ing single family, townhouses and garden 
apartments on 378 acres, recreational facili¬ 
ties occupying 22 acres, 6 acres for schools 
and the balance in unimproved open space 
and rights-of-way. (HUD-R09-EIS-78-4D) 
(EPA Order No. 80875). 

Westglen subdivision. Harris County. 
Tex., August 7: Proposed is the Issuance of 
HUD home mortgage Insurance to the Jack- 
rabbit Development Co., Inc. concerning the 
development of the Westglen subdivision lo¬ 
cated in Harris Conty, Tex. The proposed 
subdivision will encompass approximately 
632 acres, and is expected to consist of ap¬ 
proximately 2,500 dwelling units. Westglen 
will be low density housing with approxi¬ 
mately four, single family dwellings per 
acre. (HUD-R06-EIS-78) (EPA Order No. 
80850). 

Pheasant Creek subdivision. Fort Bend 
County, Tex., August 8: Proposed is the ap¬ 
proval of application for HUD home mort¬ 
gage Insurance by U.S. Corporation of Staf¬ 
ford in conjunction with the development of 


Pheasant Creek subdivision located in Fort 
Bend County. Tex. When completed the 
subdivision will encompass approximately 
350 acres, and Is expected to consist of ap¬ 
proximately 1,275 dwelling units. As a 
planned community. Pheasant Creek will 
consist of single family homes, three unres¬ 
tricted reserves, sites for a water plant and a 
recreation area. (HUD-R06-EIS-78) (EPA 
Order No. 80885). 

Final 

Concept 80 West development, Lakewood, 
Jefferson County, Colo., August 9: Proposed 
is the granting of HUD/FHA mortgage in¬ 
surance for the concept 80 West housing de¬ 
velopment in Lakewood. Jefferson County, 
Colo. Plan Implementation calls for the con¬ 
struction of 168 single family houses and 
662 multifamily units. Adverse impacts in¬ 
clude increased water usage; soil erosion; in¬ 
creased demand on social services; and con¬ 
struction-related pollution. (HUD-I.Q.-8- 
EIS-78-F). Comments made by: DOI, AHP, 
COE, State and local agencies (EPA Order 
No. 80858). 

Regency Woods, proposed master plan. 
King County. Wash.. August 11: This pro¬ 
posal concerns an application for HUD 
home mortgage insurance funds by Ipold, 
Inc., for the Regency Woods proposed sub¬ 
division in King County, Wash. Application 
has been made for preliminary subdivision 
approval on. and zone classifications within 
a 228 acre site, and mortgage insurance for 
501 single-family dwellings on 130.40 acres 
of land. The project will also include ap¬ 
proximately 196 rental apartments, 160 con¬ 
dominium units and 75,000 square feet of 
retail/service commercial space. (HUD-R10- 
EIS-78-F1). Comments made by: EPA, 
USDA, DOT. DOE. COE. DOI. State and 
local agencies, groups and businesses (EPA 
Order No. 80873). 

SECTION 104(H) 

The following are community develop¬ 
ment block grant statements prepared and 
circulated directly by applicants pursuant to 
section 104(h) of the 1974 Housing and 
Community Development Act. Copies may 
be obtained from the office of the appropri¬ 
ate local executive. Copies are not available 
from HUD. 

Draft 

Charleston Center project. Charleston 
County. S.C., August 10: Proposed by the 
city of Charleston, in conjunction with the 
Honeywell Corp.. is the development of a 
mixed-use project located on 8.5 acres in the 
lower peninsula of Charleston City, Charles¬ 
ton County, S.C. The project will Include 
the construction of hotel, commercial, con¬ 
vention and parking facilities, in addition to 
improvement of the adajacent area, street 
system and related infrastructure. The proj¬ 
ect is located along Market Street, between 
King and Meeting Streets (EPA Order No. 
80862). 

Final 

Eastern north Philadelphia plan. Phila¬ 
delphia County, Pa.. August 10: The pro¬ 
posed action is the application by the city of 
Philadelphia for community development 
block grant funds from HUD. This proposal 
has identified the eastern north portion of 
the city of Philadelphia, Pa. for various con¬ 
centrated, long term action. These activities 
include: (1) Housing rehabilitation, (2) loans 
and grants, (3) site improvements, (4) public 


sendees and facilities, and (5) economic de¬ 
velopment. Comments made by: EPA, State 
and local agencies (EPA Order No. 80865). 

Department of Interior 

Contact: Mr. Bruce Blanchard, Director. 
Environmental Project Review. Room 4256 
Interior Building, Department of the Interi¬ 
or. Washington, D.C. 20240. 202-343-3891. 

BUREAU OF LAND MANAGEMENT 

Draft supplement 

Challis Planning Unit, revised manage¬ 
ment program, Custer County. Idaho, 
August 11: Proposed is the Implementation 
of an improved range management program 
on public lands of the Challis Planning Unit 
.located in Custer County, Idaho. Compo¬ 
nents of the proposed action are: (1) Alloca¬ 
tion of forage for the grazing livestock, 
horses, and wildlife, and (2) implementing 
grazing treatment on public lands which 
will consist of rest-rotation grazing on 
227,839 acres, deferred-rotation grazing on 
21,495 acres, and seasonal-continuous graz¬ 
ing on 80,788 acres (EPA Order No. 80874). 

BUREAU OF OUTDOOR RECREATION 

Final 

Pine Creek State and National Scenic 
River, Lycoming and Tioga Counties, Pa.. 
August 11: Proposed is a plan to include the 
51.7 miles of Pine Creek between Ansonia 
and Torbert, Pa., in the National Wild and 
Scenic Rivers System, and be administered 
by the Commonwealth of Pennsylvania. 
The protection boundary would encompass 
the visual corridor and eight low-density 
recreation sites. Few adverse effects are an¬ 
ticipated, though some environmental 
damage to the terrain and vegetation may 
be expected as a result of visitor use (FES- 
78-16). Comments made by: USDA, DOD, 
COE, HUD, DOI. DOT. EPA. FERC, State 
and local agencies, groups, and individuals 
(EPA Order No. 80868). 

Geological Survey 

Draft 

Spring Creek Mine. Mining and Reclama¬ 
tion Plan. Big Horn County, Mont., August 
11: Proposed is a surface mining and recla¬ 
mation plan for the Spring Creek Mine, Big 
Horn County. Mont., submitted by the 
Spring Creek Coal Co. The company pro¬ 
poses to open a new mine, complete with 
plant, loading facilities, haul/access roads, 
and railroad spur extending northwest from 
the Decker mine. An estimated 243 million 
tons of low-sulfur coal would be removed 
from an area of about 1.850 acres within the 
4,420-acre permit area. (DES-78-30) (EPA 
Order 80871) 

Coal resource development. Several coun¬ 
ties in Utah. August 11: The proposed action 
is based on three formal proposals for 
mining coal in Washington. Iron, Kane, and 
Garfield Counties in Utah. This statement 
considers the cumulative impacts of poten¬ 
tial coal developments in the region, and 
specific mining and reclamation plan analy¬ 
ses. Involved as part of these projects are: 
(1) Approval of three mining and reclama¬ 
tion plans on existing leases, and (2) a pro¬ 
jected level of development that includes 
the Allen-Wamer Valley energy system, a 
major electric power generation proposal. 
(DES-78-31) (EPA Order 80870) 
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National Park Service 

Final 

Gulf Island National Seashore, manage¬ 
ment concept plan. Mississippi and Florida, 
August 11: Proposed is a general manage¬ 
ment plan to guide the future management 
and development of Gulf Island National 
Seashore, which proposes (1) establishment 
of visitor center/administrative offices at 
Davis Bayou and Naval Live Oaks Reserva¬ 
tion; (2) major day-use beach recreation fa¬ 
cilities at Santa Rosa Island, Fort Pickens, 
Perdido Key. and West Ship Island; (3) in¬ 
creased emphasis on boating access in the 
Florida and Mississippi district; (4) in¬ 
creased diversity of recreational and inter¬ 
pretive opportunities at most seashore 
units, and (5) enhanced protection of natu¬ 
ral and cultural resources. (DES-78-14) 
Comments made by: EPA, DOI, USDA, 
COE, and State and local agencies. (EPA 
Order 80869) 

Department op Transportation 

Contact: Martin Convisser, Director. 
Office of Environmental Affairs, U.S. De¬ 
partment of Transportation, 400 7th Street 
SW.. Washington. D.C. 20590. 202-426-4357. 

Final 

Northeast Corridor improvement project, 
August 10: Proposed is the implementation 
of the Northeast Corridor Improvement Act 
(NECIP), mandated as a program to up¬ 
grade railroad intercity passenger service 
between Boston, Mass., and Washington. 
D.C. Specific goals of the program are to 
provide, by 1981, railroad facilities which 
can accomodate regularly scheduled de¬ 
pendable service on a three-hour-40-minute 
schedule between Boston and New York and 
a two-hour-40-minute schedule between 
New York and Washington. The NECIP is 
comprised of 11 interrelated Improvements 
necessary to facilitate high-speed operation 
and assure safe, comfortable service. (FRA- 
RNC-EIS-77-01-F) Comments made by: 
DOT. USCG, HUD. DOI, DOE. EPA. HEW. 
DOC, COE, FCC. FERC, and State and local 
agencies, groups, individuals, and business¬ 
es. (EPA Order 80863) 

Federal Highway Administration 

Draft 

I-85/I-285 separation. Red Oak-Clayton 
County line, Fulton County, Ga., August 10: 
Proposed is the separation of 1-85 and 1-285 
into independent interstate, limited-access 
facilities where they are now in a common 
section located In Fulton County, Ga. The 
separation would begin at the 1-85/1-285/ 
spur 14 interchange and follow an align¬ 
ment eastward for 1.3 miles to the 1-85 air¬ 
port loop interchange at the Clayton 
County line. In addition to no-build, three 
other alternatives are considered which in¬ 
volve improvement of the existing roadway 
and modified separations. (FHWA-GA-EIS- 
77-06-D) (EPA Order 80860) 

1-75, widening and Improvement, Fulton 
and Clayton Counties, Ga., August 10: Pro¬ 
posed is the widening and improvement of 
1-75 in Fulton and Clayton Counties. Ga. 
This project will be known as Georgia proj¬ 
ect 1-75-2(51) and 1-75-2(58) and follow 1-75 
northwest to the interchange area at the 
Lakewood Freeway (GA-166). Also included 
will be interchange improvements at Cen¬ 
tral Avenue and Cleveland Avenue, with an 
Interchange to be added to serve Hartsfield 
International Airport. The facility will have 


limited access. (FHWA-GA-EIS-78-01-D) 
(EPA Order 80861) 

Northeast 12th Street, City of Bellevue, 
Wash., August 7: Proposed is the extension 
of Northeast 12th Street from Bellevue Way 
and extending west to 100th Avenue NE., 
along the northern boundary of the Belle¬ 
vue central business district. King County. 
Wash. This business arterial will consist of 
constructing 5 lanes transitioned to 4 be¬ 
tween Bellevue Way west to 100th Avenue 
NE. The proposed action also includes wid¬ 
ening of 100th Avenue NE. to a 4-lane sec¬ 
tion roadway between northeast 10th and 
12th. Considered are two corridor alterna¬ 
tives and two design alternatives. (FHWA- 
WA-EIS-78-04-D) (EPA Order 80851) 

Final 

State Road 18 improvement near Marion, 
Grant County. Ill.. August 7: This statement 
proposes a highway improvement which 
would upgrade State Road 18 near Marion, 
Ill. The project would begin at the Norfolk 
Sc Western Railroad on 3d and 4th Streets 
and extend east approximately 2.0 miles to 
the completed four-lane rural limited-access 
facility constructed under another project. 
The action would result in displacement of 
some residences and businesses, severence of 
some agricultural land, and reduction in 
wildlife habitat. (Region 5) (FHWA-IND- 
EIS-77-01-F) Comments made by: DOI. 
USDA. EPA, DOT. HUD. State and local 
agencies. (EPA Order 80848) 

OH-61, Improvement, Crawford County, 
Ohio, August 10: This proposal concerns the 
widening. Improvement, and relocation of 
that portion of OH-61 between the south¬ 
ern corporation line of Crestline to a point 
approximately 3,200 feet of the northern 
corporation line in Crawford County, Ohio. 
The work includes grade separation with 
the Penn-Central Transportation Co. (Con- 
Rail) Railroad tracks and a slab-top bridge 
over the east branch of Paramour Creek. 
The project length is approximately 2.4 
miles. (FHWA-OHIO-IES-72-16-F) Com¬ 
ments made by: DOI, EPA. HUD. USDA, 
State and local agencies. (EPA Order 
80804F) 

CFR Doc. 78-23401 Filed 8-18-78; 8:45 ami 


[6730-01] 

FEDERAL MARITIME COMMISSION 

Agreements Filed 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act, 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814). 

Interested parties may inspect and 
obtain a copy of each of the agree¬ 
ments and the justifications offered 
therefor at the Washington Office of 
the Federal Maritime Commission, 
1100 L Street NW„ Room 10218; or 
may inspect the agreements at the 
Field Offices located at New York, 
N.Y.; New Orleans, La.; San Francisco, 
Calif.; Chicago. Ill.; and San Juan. 
Puerto Rico. Interested parties may 
submit comments on each agreement, 
including requests for hearing, to the 


Secretary. Federal Maritime Commis¬ 
sion. Washington, D.C. 20573, on or 
before August 31, 1978. Comments 
should include facts and arguments 
concerning the approval, modification, 
or disapproval of the proposed agree¬ 
ment. Comments shall discuss with 
particularity allegations that the 
agreement is unjustly discriminatory 
or unfair as between carriers, shippers, 
exporters, importers, or ports, or be¬ 
tween exporters from the United 
States and their foreign competitors, 
or operates to the detriment of the 
commerce of the United States, or is 
contrary to the public interest, or is in 
violation of the act. 

A copy of any comments should also 
be forwarded to the party filing the 
agreements and the statement should 
indicate that this has been done. 
Agreement No. 10350. 

Filing Party: John D. Straton. Jr.. Director. 

Rates Sc Conferences, Moore-McCormack 

Lines, Incorporated, 2 Broadway, New 

York. N.Y. 10004. 

Summary: Agreement No. 10350, between 
Moore-McCormack Lines, Inc.. Sea-Land 
Service, Inc. and Empresa Lineas Maritimas 
Argentinas S.A., is a cargo revenue pooling, 
sailing and equal access agreement in the 
southbound trade from U.S. East Coast 
ports within the Portland. Malne/Key 
West, Florida range, both inclusive, to the 
Argentine ports within the La Plata/Ro¬ 
sario range, both Inclusive. This agreement 
is Intended to replace Agreement No. 10038, 
Annex II, which expires with August 31, 
1978. The new agreement is to remain in 
effect, if approved, through December 31. 
1978. 

By Order of the Federal Maritime 
Commission. 

Dated: August 16, 1978. 

Francis C. Hurney, 
Secretary . 

[FR Doc. 78-23360 Filed 8-18-78; 8:45 am] 


[1610-01] 

GENERAL ACCOUNTING OFFICE 

REGULATORY REPORTS REVIEW 
Receipt of Report Proposals 

The following requests for clearance 
of reports intended for use in collect¬ 
ing information from the public were 
received by the Regulatory Reports 
Review Staff, GAO, on August 11 and 
August 14, 1978. See 44 U.S.C. 3512 (c) 
and (d). The purpose of publishing 
this notice in the Federal Register is 
to inform the public of such receipt. 

The notice includes the title of each 
request received; the name of the 
agency sponsoring the proposed collec¬ 
tion of information; the agency form 
number, if applicable; and the fre¬ 
quency with which the information is 
proposed to be collected. 

Written comments on the proposed 
NRC requests are invited from all in- 
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terested persons, organizations, public 
interest groups, and affected business¬ 
es. Because of the limited amount of 
time GAO has to review the proposed 
requests, comments (in triplicate) 
must be received on or before Septem¬ 
ber 8, 1978, and should be addressed to 
Mr. John M. Lovelady, Assistant Di¬ 
rector, Regulatory Reports Review, 
U.S. General Accounting Office, Room 
5106, 441 G Street NW.. Washington, 
D.C. 20548. 

Further information may be ob¬ 
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff. 202- 
275-3532. 

Nuclear Regulatory Commission 

The NRC requests clearance of the 
application, recordkeeping and report¬ 
ing requirements contained in 10 CFR 
Part 50, Domestic Licensing of Produc¬ 
tion and Utilization Facilities. An ex¬ 
tension without change clearance is re¬ 
quested for the requirements con¬ 
tained in §§ 50.30a, 50.30d, 50.33, 

50.33a, 50.34(a), 50.34(b), 50.34(c), 

50.34(d), 50.34a(a), 50.34a(b), 50.34a(c), 
50.35(b), 50.36, 50.36a, 50.54(p), 

50.55(b), 50.55(e), 50.59(b), 50.59(c), 
50.71(b), 50.80, 50.80(b), 50.82, 50.90, 
Appendices A (criterion 1), B. C, E, G 
(sec. III.B.5 and V.E.), H (sec. IV). I 
(sec. IV.A). J and K (sec. II), L and C 
(sec. III). 

The requirements in §50.36 pertain¬ 
ing to the Monthly Operating Report 
have been revised to include two items 
of information previously submitted 
annually. The narrative summary of 
operating experience that describes 
the operation of the facility, including 
major safety-related maintenance for 
the monthly report period, was ex¬ 
panded in the monthly reports. The 
unit shutdown and power reduction 
data form was also modified slightly to 
better describe unit outages. Also, nine 
questions on refuelings are included. 

Section 50.54(f) is being submitted to 
GAO for clearance as a new request. 
NRC will use this general reporting re¬ 
quirement to gather information expe¬ 
ditiously when it learns about or iden¬ 
tifies design, structural or functional 
deficiencies of a generic nature, equip¬ 
ment failures or construction prob¬ 
lems which may cause health, safety 
or environmental problems in one or 
in a series of plants. With this infor¬ 
mation, NRC will determine if any cor¬ 
rective measures are necessary and 
whether the situation is serious 
enough to modify, suspend, or revoke 
operating licenses. NRC is requesting 
clearance of § 50.54(f) so that when¬ 
ever a potentially hazardous situation 
occurs and information is required, 
NRC will not have to obtain GAO 
clearance before collecting the infor¬ 
mation. Presently. NRC seeks GAO 
clearance on an emergency basis for 
each occurrence. NRC's letter to li¬ 


censees requesting information on the 
Failure of BWR Control Rods to Fully 
Insert on Scram (GAO clearance No. 
R0536, 6/29/78) illustrates the present 
time-consuming procedure. NRC esti¬ 
mates that respondents to the applica¬ 
tion, recordkeeping and reporting re¬ 
quirements contained in 10 CFR 50 
number approximately 180 and that 
burden for all respondents collectively 
is 7,757,394 hours. 

The NRC requests clearance of a 
new Form 313M, Application for Mate¬ 
rial License-Medical. NRC regulation 
10 CFR 35.4 requires that applications 
for specific licenses to possess and use 
byproduct material in humans be filed 
on Form 313M. The information filed 
on Form 313M will enable NRC to as¬ 
certain whether an applicant for a li¬ 
cense has training, experience, equip¬ 
ment and facilities for the use of by¬ 
product material that are adequate to 
protect the public health and safety. 
Form 313M will replace old Form 313a. 
The NRC estimates applications re¬ 
ceived annually to number approxi¬ 
mately 500 and respondent burden to 
average 2 hours per application. 

John M. Lovelady, 
Assistant Director, 
Regulatory Reports Review. 

(FR Doc. 78-23339 Filed 8-18-78; 8:45 am] 


[4110-88] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Alcohol, Drug Abuse, and Mental Health 
Administration 

NATIONAL ADVISORY MENTAL HEALTH 
COUNCIL 

Meeting Change 

In FR Doc. 78-22321 appearing on 
page 35549 in the issue of Thursday, 
August 10, 1978, the Notice is changed 
as follows: 

National Advisory Mental Health 
Council, 

September 11-13; 9:30 a.m.—Conference 
rooms G and H. Parklawn Building. 5600 
Fishers Lane. Rockville. Md. 20857. 
Open—September 11; 9:30 a.m. to approxi¬ 
mately 3:30 p.m. Closed—September 11; 4 
p.m. to adjournment on September 13. 

All other information remains as an¬ 
nounced August 10. 

Dated: August 15, 1978. 

Elizabeth A. Connolly, 
Committee Management Officer, 
Alcohol, Drug Abuse, and 
Mental Health Administration. 
[FR Doc. 78-23276 Filed 8-18-78; 8:45 am] 


Offtc* of the Assistant Secretary for Health 

TECHNICAL CONSULTANT PANEL ON STATISTI¬ 
CAL SYSTEMS FOR NATIONAL HEALTH IN¬ 
SURANCE OF THE UNITED STATES NATION¬ 
AL COMMITTEE ON VITAL AND HEALTH 
STATISTICS 

Meeting 

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. Law 92-463), announcement 
is made of the following national advi¬ 
sory body scheduled to meet during 
the month of September 1978: 

Technical Consultant Panel on Statisti¬ 
cal Systems for National Health Insur¬ 
ance or the United States National Com¬ 
mittee on Vital and Health Statistics 

September 14-15, 1978. 9 a.m. to 5 p.m.— 
Hubert H. Humphrey Building. Room 
727-A. 200 Independence Avenue SW.. 
Washington, D.C. 20201. Open for entire 
meeting. 

Purpose: The Technical Consultant Panel 
on Statistical Systems for National Health 
Insurance is to recommend to the UB. Na¬ 
tional Committee on Vital and Health Sta¬ 
tistics advice and assistance to be provided 
the Secretary with respect to: (1) delineat¬ 
ing the essential features of a statistical 
system for national health insurance: (2) 
formulating the kinds of policy, function¬ 
al. and organizational principles that 
would be useful in developing proposed 
legislation in order that health statistics 
activities may be coordinated under na¬ 
tional health insurance; and (3) consider¬ 
ing the relationship of a national health 
insurance system to currently operating 
health statistics systems. 

Agenda: (1) Review of revised TCP report 
based on members’ comments on the May 
1978 draft: (2) review of draft report on 
classes of information for NHI statistical 
systems; (3) discussion of area-wide pro¬ 
spective budgeting and implications for in¬ 
formation system design; (4) discussion of 
identification numbering systems used by 
national health program in other coun¬ 
tries; and (5) discussion of possible legisla¬ 
tive recommendations regarding statistical 
systems for NHI. 

The meeting is open to the public for ob¬ 
servation and participation. Anyone wishing 
to participate, obtain a roster of members, 
or other relevant information, should con¬ 
tact Mr. James A. Smith, National Center 
for Health Statistics, Room 2-12, Center 
Building, 3700 East-West Highway. Hyatts- 
ville, Md. 20782, telephone 301-436-7122. 

Agenda items are subject to change 
as priorities dictate. 

Dated: August 15,1978. 

Wayne Richey, Jr. # 
Associate Director for Manage¬ 
ment, Office of Health Policy 
Research and Statistics . 

[FR Doc. 78-23328 Filed 8-18-78; 8:45 ami 
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[4110-02] 

Office of Education 

NATIONAL ADVISORY COUNCIL ON ADULT 
EDUCATION 

Meeting 

AGENCY: National Advisory Council 
on Adult Education. 

ACTION: Notice of meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of a 
forthcoming meeting of the Govern¬ 
mental Relations and Legislation Com¬ 
mittee of the National Advisory Coun¬ 
cil on Adult Education. This notice 
also describes the functions of the 
Council. Notice of this meeting is re¬ 
quired under the Federal Advisory 
Committee Act (Pub. L. 92-463, Sec. 
10(a)(2)). 

DATE: September 8, 1978, 9 a.m. to 
3:30 p.m. 

ADDRESS: National Advisory Council 
on Adult Education, 425 13th Street 
NW., Suite 323, Washington, D.C. 
20004. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Gary A. Eyre, Executive Direc¬ 
tor, National Advisory Council on 
Adult Education, 425 13th Street 
NW.. Washington, D.C. 20004, 202- 
376-8892. 

SUPPLEMENTARY INFORMATION: 
The National Advisory Council on 
Adult Education is established under 
Section 311 of the Adult Education 
Act (80 Stat. 1216.20 U.S.C. 1201). The 
Council is directed to: 

Advise the Commissioner in the prepara¬ 
tion of general regulations and with respect 
to policy matters arising in the administra¬ 
tion of this title. Including policies and pro¬ 
cedures governing the approval of State 
plans under section 306 and policies to elim¬ 
inate duplication, and to effectuate the co¬ 
ordination of programs under this title and 
other programs offering adult education ac¬ 
tivities and services. The Council shall 
review the administration and effectiveness 
of programs under this title, make recom¬ 
mendations with respect thereto, and make 
annual reports to the President of its find¬ 
ings and recommendations (including rec¬ 
ommendations for changes in this title and 
other Federal laws relating to adult educa¬ 
tion activities and services). The President 
shall transmit each such report to the Con¬ 
gress together with his comments and rec¬ 
ommendations. 

The meeting of the Committee shall 
be open to the public. The proposed 
agenda includes: 

Federal Rules, Regulations, and Guidelines, 
Committee Duties and Responsibilities, 
Committee Budget, and Adult Education 
Act and Appropriations. 

Records shall be kept of all Council 
proceedings, and shall be available for 


public inspection at the Office of the 
National Advisory Council on Adult 
Education, Room 323, Pennsylvania 
Building, 425 13th Street NW., Wash¬ 
ington, D.C.. 20004. 

Signed at Washington, D.C. on 
August 16, 1978. 

Gary A. Eyre, 

Executive Director , National Ad¬ 
visory Council on Adult Edu¬ 
cation, 

[FR Doc. 78-23259 Filed 8-18-78; 8:45 am] 


[4110-12] 

Office of the Secretary 

SECRETARY'S ADVISORY COMMITTEE ON THE 

RIGHTS AND RESPONSIBILITIES OF WOMEN 

Meeting 

The Secretary’s Advisory Committee 
on the Rights and Responsibilities of 
Women, which is established to pro¬ 
vide advice to the Secretary of Health, 
Education, and Welfare on the impact 
of the policies, programs, and activi¬ 
ties of the Department on the status 
of women, will meet with representa¬ 
tives of Women’s Groups to discuss 
Child Care on Thursday, September 7, 
1978 at 8 p.m. The meeting will be 
held in Room 327, National Institute 
of Education, 1200 19th Street NW., 
Washington, D.C. 

Further information on the Commit¬ 
tee may be obtained from: Susan C. 
Lubick, Executive Secretary, tele¬ 
phone 202-245-8454. These meetings 
are open to the public. 

Dated: August 15, 1978. 

Susan C. Lubick, 
Executive Secretary, Secretary's 
Advisory Committee on the 
Rights and Responsibilities of 
Women . 

(FR Doc. 78-23312 Filed 8-18-78; 8:45 am] 


[4310-84] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
[C-15960] 

COLORADO 

Opportunity for Public Hearing and Republica¬ 
tion of Notice of Proposed Withdrawal 

August 14, 1978. 

The U.S Forest Service filed applica¬ 
tion Serial No. Colorado 15960, on 
March 23, 1972, for a withdrawal in re¬ 
lation to the following described lands: 

Gunnison National Forest 

New Mexico Principal Meridian 

WILLIAMS CREEK CAMPGROUND 

T. 42 N.. R. 4 W. and 


Sec. 8; NVfeNW 1 /* and N^S'^NW'A. 

WINDY POINT OVERLOOK 

T. 43 N., R. 3 W. 

Sec. 18; East 10 chains of Lot 2, 
NWV.SE «/4NW»/4 and NV^SWViSEVi 

NW 1 /.. 

HIDDEN VALLEY PICNIC GROUND 

T. 44 N.. R. 2 W. 

Sec. 30; W*ANW%NE% and EVfcNEKNWtt. 
Gunnison and San Isabel National Forests 
New Mexico Principal Meridian 
alpine tunnel portals 

T. 51 N., R. 5 E. 

Sec. 22; SVaSWy*; 

Sec. 27; NWV., NV*SWK; 

Sec. 28; NE*A, NV&SEtt. 

The areas described aggregate 755 
acres. 

A notice of the proposed withdrawal 
was published in the Federal Register 
on May 11, 1972 at pages 9500, 9501, 
FR Doc. 72-7188. 

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976, 90 Stat. 2754, notice is 
hereby given that an opportunity for 
public hearing is afforded in connec¬ 
tion with the pending withdrawal ap¬ 
plication. All interested persons who 
desire to be heard on the proposed 
withdrawl must file a written request 
for a hearing with the State Director, 
Bureau of Land Management, Colora¬ 
do State Bank Building, 1600 Broad¬ 
way, Denver, Colo., on or before Octo¬ 
ber 5, 1978. 

Notice of the public hearing will be 
published in the Federal Register, 
giving the time and place of such hear¬ 
ing. The hearing will be scheduled and 
conducted in accordance with BLM 
Manual Sec. 2351.16 B. All previous 
comments submitted in connection 
with the withdrawal application have 
been included in the record and will be 
considered in making a final determi¬ 
nation on the application. 

In lieu of or in addition to attend¬ 
ance at a scheduled public hearing, 
written comments or objections to the 
pending withdrawal application may 
be filed with the undersigned author¬ 
ized officer of the Bureau of Land 
Management on or before October 5, 
1978. 

The above described lands are tem¬ 
porarily segregated from the operation 
of the public land laws, including the 
mining laws, to the extent that the 
withdrawal applied for, if and when 
effected, would prevent any form of 
disposal or appropriation under such 
laws. Current administrative jurisdic¬ 
tion over the segregated lands will not 
be affected by the temporary segrega¬ 
tion. In accordance with section 204(g) 
of the Federal Land Policy and Man- 
gement Act of 1976 the segregative 
effect of the pending withdrawal ap¬ 
plication will terminate on October 20, 
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1991. unless sooner terminated by 
action of the Secretary of the Interior. 

All communications (except for 
public hearing requests) in connection 
with the pending withdrawal applica¬ 
tion should be addressed to the under¬ 
signed, Bureau of Land Management, 
Department of the Interior, Room 700, 
Colorado State Bank Building, 1600 
Broadway, Denver, Colo. 80202. 

Merrill G. Anderson, 
Leader , Montrose Team, 
Branch of Adjudication, 
[FR Doc. 78-2330 Filed 8-18-78; 8:45 am) 


[4310-84] 

NATIONAL ADVISORY COUNCIL 

Establishment and Call for Nominations for 
Membership 

Section 309 of the Federal Land 
Policy and Management Act of 1976, 
Pub. L. 94-579, authorizes the Secre¬ 
tary of the Interior to establish citizen 
advisory councils of not less than 10 
nor more than 15 members. Consonant 
with this section, and in accordance 
with section 9(aX2) of the Federal Ad¬ 
visory Committee Act, Pub. L. 92-463, 
I have determined that establishment 
of a National Advisory Council is in 
the public interest in connection with 
duties required of the Department of 
the Interior by law. 

The Council will advise the Secre¬ 
tary of the Interior, through the Di¬ 
rector, Bureau of Land Management, 
on development of regulations for and 
implementation of Pub. L. 94-579, as 
well as policies and programs of a na¬ 
tional scope related to planning for, 
classification, retention, management, 
and disposal of lands and resources ad¬ 
ministered by the Bureau of Land 
Management. It will be comprised of 
15 members. To provide a total mem¬ 
bership that is balanced in terms of 
points of view represented and func¬ 
tions to be performed, there shall be 
one represenative for each of the fol¬ 
lowing interests or disciplines: 

Livestock Management. Wilderness. Water 
Resources Management. Forest Manage¬ 
ment. Mining, Alaska-at-Large, Historic 
and Cultural Resources. Environmental 
Quality, Wildlife Management. Outdoor 
Recreation, Energy Minerals. Wild Horse 
and Burro Management. Land Economics/ 
Land Use Planning, Public-at-Large, and 
Elected General-Purpose Government. 

The Council is expected to meet 
three times annually. To facilitate its 
functioning, there also will be meet¬ 
ings of Council committees. Members 
will serve without salary, but will be 
reimbursed for travel and per diem ex¬ 
penses at rates prevailing for Govern¬ 
ment employees. 

For appointment to the Council, a 
person must be well qualified through 
education, training, and experience to 


give informed and objective advice re¬ 
garding one or more of the interests or 
disciplines listed. Members normally 
will serve 2-year terms, and may be 
reappointed. 

Organizations, associations, and indi¬ 
viduals concerned with planning for 
and management of lands and re¬ 
sources administered by the Bureau of 
Land Management are invited to 
submit nominations for membership 
on the Council. Each should identify 
the interest or discipline the person 
proposed is to represent, and include a 
resume of his or her qualifications. All 
nominations should be mailed on or 
before September 22. 1978, to the Di¬ 
rector (230), Bureau of Land Manage¬ 
ment, Department of the Interior, 
Washington, D.C. 20240. 

Dated: August 8, 1978. 

Leo M. Krulitz, 
Acting Secretary 
of the Interior . 

[FR Doc. 78-23329 Filed 8-18-78; 8:45 am] 


[7020-02] 

INTERNATIONAL TRADE 
COMMISSION 

[Investigation No. 337-TA-49) 

CERTAIN ATTACHE CASES 
Prehearing Conference and Hearing 

Notice is hereby given that a Pre- 
hearing Conference will be held in 
connection with the above styled in¬ 
vestigation at 10 p!m. on September 
27, 1978, in the Hearing Room of the 
Administrative Law Judge, Room 610 
Bicentennial Building. 600 E Street 
NW., Washington, D.C. No discovery 
will be obtained subsequent to Sep¬ 
tember 15, 1978. On or before Septem¬ 
ber 25, 1978, the parties will have com¬ 
pleted service of their Prehearing Con¬ 
ference Statements. The contents of 
these statements will be the subject of 
a subsequent order. The purpose of 
this Prehearing Conference is to 
review such statements, complete the 
exchange of exhibits, and resolve any 
other necessary matters in prepara¬ 
tion for the hearing. 

Notice is also given that the hearing 
in this proceeding will commence at 10 
a.m. on September 28, 1978, in the 
Hearing Room of the Administrative 
Law Judge, Room 610 Bicentennial 
Building, 600 E Street NW., Washing¬ 
ton, D.C. 

The Secretary shall serve a copy of 
this Notice upon all parties of record. 


and shall publish this Notice in the 
Federal Register. 

Judge Donald K. Duvall, 
Presiding Officer . 

August 15, 1978. 

[FR Doc. 78-23399 Filed 8-18-78; 8:45 am) 


[7020-02] 

[Investigation No. 337-TA-421 

CERTAIN ELECTRIC SLOW COOKERS 
Prehearing Conference and Hearing 

Notice is hereby given that a Pre- 
hearing Conference will be held in 
connection with the above styled in¬ 
vestigation a 2 p.m. on August 31, 
1978, in the Hearing Room of the Ad¬ 
ministrative Law Judge, Room 610 Bi¬ 
centennial Building, 600 E Street NW., 
Washington, D.C. No discovery will be 
obtained subsequent to August 18, 
1978. On or before August 28, 1978, 
the parties will have completed service 
of their Prehearing Conference State¬ 
ments. The contents of these state¬ 
ments will be the subject of a subse¬ 
quent order. The purpose of this Pre- 
hearing Conference is to review such 
statements, complete the exchange of 
exhibits, and resolve any other neces¬ 
sary matters In preparation for the 
hearing. 

Notice is also given that the hearing 
in this proceeding will commence at 10 
a.m. on September 1, 1978, In the 
Hearing Room of the Administrative 
Law Judge, Room 610 Bicentennial 
Building, 600 E Street NW., Washing¬ 
ton, D.C. 

The Secretary shall serve a copy of 
this Notice upon all parties of record, 
and shall publish this Notice in the 
Federal Register. 

Judge Donald K. Duvall, 
Presiding Officer. 

August 15,1978. 

[FR Doc. 78-23400 Filed 8-18-78; 8:45 am) 


[7020-02] 

[Investigation No. 337-TA-471 

CERTAIN FLEXI&LE FOAM SANDALS 
Prehearing Conference and Hearing 

Notice is hereby given that a Pre- 
hearing Conference will be held in 
connection with the above styled in¬ 
vestigation at 10 a.m. on August 31, 
1978, in the Hearing Room of the Ad¬ 
ministrative Law Judge, Room 610 Bi¬ 
centennial Building, 600 E Street NW., 
Washington, D.C. No discovery will be 
obtained subsequent to August 18, 
1978. On or before August 24. 1978, 
the parties will have completed service 
of their Prehearing Conference State¬ 
ments. The contents of these state¬ 
ments will be the subject of a subse- 
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Quent order. The purpose of this Pre- 
hearing Conference is to review such 
statements, complete the exchange of 
exhibits, and resolve any other neces¬ 
sary matters in preparation for the 
hearing. 

Notice is also given that the hearing 
in this proceeding will commence at 10 
a.m. on September 6. 1978, in the 
Hearing Room of the Administrative 
Law Judge, Room 610 Bicentennial 
Building, 600 E Street NW., Washing¬ 
ton, D.C. 

The Secretary shall serve a copy of 
this Notice upon all parties of record, 
and shall publish this Notice in the 
Federal Register. 

Judge Donald K. Duvall, 

Presiding Officer . 

August 15. 1978. 

CFR Doc. 78-23398 Filed 8-18-78; 8:45 am] 


[6820-35] 

LEGAL SERVICES CORPORATION 

GRANTS AND CONTRACTS 

Invitations to Submit Comments or 
Recommendations 

August 16, 1978. 

The Legal Services Corporation was 
established pursuant to the Legal Ser¬ 
vices Corporation Act of 1974, Pub. L. 
93-555, 88 Stat. 378, 42 U.S.C. 29960- 
29961, as amended. Pub. L. 95-222 (De¬ 
cember 28, 1977). Section 1007(f) pro¬ 
vides: “At least 30 days prior to the ap¬ 
proval of any grant application or 
prior to entering into a contract or 
prior to the initiation of any other 
project, the Corporation shall an¬ 
nounce publicly . . . such grant, con¬ 
tract or project.” 

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant application sub¬ 
mitted by: 

Legal Services for Laramie County 
in Cheyenne, Wyo. to serve Albany 
County. 

Interested persons are hereby invit¬ 
ed to submit written comments or rec¬ 
ommendations concerning the above 
applications to the Legal Services Cor¬ 
poration, Seattle Regional Office, 506 
2nd Avenue, Seattle, Wash. 98104. 

Thomas Ehrlich, 

President 

CFR Doc. 78-23392 Filed 8-18-78; 8:45 am] 


[7555-01] 

NATIONAL SCIENCE FOUNDATION 

AD HOC SUBCOMMITTEE ON OCEANOGRA¬ 
PHIC EQUIPMENT OF THE ADVISORY COM¬ 
MITTEE FOR OCEAN SCIENCES 

Mealing 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended. Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Ad fioc Subcommittee on Oceanogra¬ 
phic Equipment of the Advisory Commit¬ 
tee on Ocean Sciences. 

Date and time: September 19, 1978—9 a.m. 
to 5 p.m. 

Place: National Science Foundation. Room 
642, Washington. D.C. 20550. 

Type of meeting: Closed. 

Contact person: Ms. Mary K. Johrde. Office 
for Oceanographic Facilities and Support 
(OFS), National Science Foundation, 
Room 613, Washington, D.C. 20550, tele¬ 
phone 202-632-4102. 

Purpose of ad hoc subcommittee: To provide 
OFS expert advice concerning support of 
specific equipment items requested by 
major oceanographic institutions. 

Agenda: Detailed review and evaluation of 
proposals for support of oceanographic 
equipment. 

Reason for closing: The proposals being re¬ 
viewed contain Information of a propri¬ 
etary or confidential nature, including 
technical information; institutional finan¬ 
cial data; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 UJ5.C.; 552b(c), 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section 10(d) of Pub. L. 92-463. The Com¬ 
mittee Management Officer was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF, on Feb¬ 
ruary 18, 1977. 

Dated: August 16. 1978. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 
CFR Doc. 78-23359 Filed 8-18-78; 8:45 am] 


[7555-01] 

AD HOC SUBCOMMITTEE ON SHIP OPER¬ 
ATIONS AND SHIPBOARD TECHNICIANS OF 
THE ADVISORY COMMITTEE FOR OCEAN 
SCIENCES 

Moating 

In accordance with the Federal Advi¬ 
sory Committee Act. as amended, Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Ad Hoc Subcommltte on Ship Oper¬ 
ations and Shipboard Technicians of the 
Advisory Committee for Ocean Sciences. 
Date and time: September 18, 1978; 9 a.m. to 
5 p.m. 


Place: National Science Foundation. Wash 
ington, D.C. 20550. room 643. 

Type of meeting: Closed. 

Contact person: Ms. Mary K. Johrde, Office 
for Oceanographic Facilities and Support 
(OFS), National Science Foundation 
Room 613, Washington, D.C. 20550, tele 
phone 202-632-4102. 

Purpose of ad hoc subcommittee: To provide 
OFS expert advice concerning ship oper 
ations and shipboard technician support 
requested by major oceanographic institu 
tions. 

Agenda: Detailed review and evaluation ol 
proposals for support of oceanographic 
ships and shipboard technicians. 

Reason for closing: The proposals being re¬ 
viewed contain information of a propri 
etary or confidential nature, including 
technical information; institutional finan 
cial data; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex 
emptions (4) and (6) of 5 U.S.C.; 552b(c). 
Government in the Sunshine Act. 

Authority to close meeting: This determina¬ 
tion was made by the Committee Manage¬ 
ment Officer pursuant to provisions of 
section l(Kd) of Pub. L. 92-463. The Com¬ 
mittee Management Office was delegated 
the authority to make such determina¬ 
tions by the Acting Director, NSF. on Feb¬ 
ruary 18, 1977. 

M. Rebecca Winkler, 

Committee Management Coordinator. 

August 16, 1978. 

CFR Doc. 78-23358 Filed 8-18-78; 8:45 am] 


[7555-01] 

ADVISORY COMMITTEE FOR EARTH SCIENCES 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, as amended, Pub. 
L. 92-463, the National Science Foun¬ 
dation announces the following meet¬ 
ing. 

Name: Advisory Committee for Earth Sci¬ 
ences. 

Date and time: September 14. 15, and 16. 

1978; 9 a.m. to 5 p.m. each day. 

Place: The National Science Foundation. 
1800 G Street NW., Rooms 536, 642, 628. 
and 643, Washington, D.C. 20550. 

Type of meeting: Closed. 

Contact person: Dr. Robin Brett, Division 
Director, Earth Sciences, Room 602, Na¬ 
tional Science Foundation, Washington. 
D.C. 20550, telephone 202-632-4274. 
Purpose of committee: To provide advice 
and recommendations concerning support 
for research in Earth Sciences. 

Agenda: To review and evaluate research 
proposals and projects as part of the selec¬ 
tion process for awards. 

Reason for closing: The proposals being re¬ 
viewed include information of a propri¬ 
etary or confidential nature, Including 
technical information; financial data, such 
as salaries; and personal information con¬ 
cerning individuals associated with the 
proposals. These matters are within ex¬ 
emptions (4) and (6) of 5 U.S.C. 552b(c), 
Government in the Sunshine Act. 
Authority to close: This determination was 
made by the Committee Management Of- 
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ficer pursuant to provisions of section 
10(d) of Pub. L. 92-463. The Committee 
Management Officer was delegated the 
authority to make such determinations by 
the Director, NSF, on February 18, 1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

August 16, 1978. 

[FR Doc. 78-23357 Filed 8-18-78; 8:45 ami 


[7555-01] 

SUBCOMMITTEE ON GLACIOLOGY OF THE AD¬ 
VISORY COMMITTEE FOR POLAR PRO¬ 
GRAMS 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Subcommittee on Glaciology of the 
Advisory Committee for Polar Programs. 
Date and time: September 7 and 8, 1978; 1 
p.m. to 5 p.m. on September 7, and 9 a.m. 
to 12 noon on September 8. 

Place: Room 628, National Science Founda¬ 
tion, 1800 G Street NW., Washington, 
D.C. 20550. 

Type of meeting: Open. 

Contact person: Dr. Richard L. Cameron, 
Program Manager, Room 623, Natiohal 
Science Foundation, Washington, D.C. 
20550, telephone 202-632-4164. 

Purpose of subcommittee: To advise the Di¬ 
vision of Polar Programs on such things as 
the development of specialized ice drilling 
equipment and on other techniques for ice 
sheet sounding such as thermal probes 
and remote sensing methods, required to 
obtain data for basic research on the in¬ 
ternal characteristics and properties of 
the large ice sheet on Greenland and in 
Antarctica. 

Agenda: 

September 7, 1978—1 p.m. to 5 p.m.— 
Open: 

Status of the deep ice core drilling 
effort. 

GISP and RISP drilling activities. 

Status of the CRREL and Danish drills. 
Discussions. 

September 7. 1978—9 a.m. to 12 noon- 
Open: 

Development of committee member as¬ 
signments. 

Development of recommendations. 
General discussion and adoption of com¬ 
mittee recommendations. 

Summary minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
Management. Room 248, National Science 
Foundation, Washington, D.C. 20550. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

August 16,1978. 

[FR Doc. 78-23356 Filed 8-18-78; 8:45 ami 


[7590-01] 

NUCLEAR REGULATORY 
COMMISSION 

[Dockets Nos. 50-317 and 50-318] 

BALTIMORE GAS A ELECTRIC CO. 

Issuance of Amendments to Facility Operating 
Licenses 

The U.S Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 34 to Facility Operat¬ 
ing License No. DPR-53 and Amend¬ 
ment No. 16 to Facility Operating Li¬ 
cense No. DPR-69, issued to Baltimore 
Gas & Electric Co. (the licensee), 
which revised the Technical Specifica¬ 
tions (TS) for operation of the Calvert 
Cliffs Nuclear Pow r er Plant (CCNPP) 
Unit No. 1 and deleted satisfied condi¬ 
tions of the license and revised its ap¬ 
pended TS for CCNPP Unit No. 2. The 
facilities are located in Calvert 
County, Md. The amendments are ef¬ 
fective as of the date of issuance. 

The amendments (1) delete satisfied 
Unit No. 2 license conditions for instal¬ 
lation of a permanent means of pro¬ 
tection against reactor coolant system 
overpressurization during plant star¬ 
tup and shutdown, and installation of 
a permanent neutron streaming 
shield; and (2) revise the TS by cor¬ 
recting the control element assembly 
drop time (CCNPP Unit No. 2 only), 
imposing a modified water hole peak¬ 
ing factor (CCNPP Unit No. 2 only), 
including a resistance temperature de¬ 
tector response time (CCNPP Unit No. 
2 only), modifying the incore detector 
operability requirements to be more 
definitive, adding low temperature 
overpressure protection requirements, 
authorizing the removal from service 
of both pressurizer safety valves when 
in Mode 5. specifying surveillance re¬ 
quirements for safety injection throt¬ 
tle valve positions, modifying the sec¬ 
ondary water chemistry requirements, 
and clarifying the surveillance require¬ 
ments for spent fuel pool ventilation 
system testing. 

The applications for the amend¬ 
ments comply with the standards and 
requirements of the Atomic Energy 
Act of 1954, as amended (the act), and 
the Commission’s rules and regula¬ 
tions. The Commission has made ap¬ 
propriate findings as required by the 
act and the Commission’s rules and 
regulations in 10 CFR Chapter I, 
which are set forth in the license 
amendments. Prior public notice of 
these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environmental impact and that pursu¬ 
ant to 10 CFR 51.5(d)(4) an environ¬ 
mental impact statement or negative 


declaration and environmental impact 
appraisal need not be prepared in con¬ 
nection with issuance of these amend¬ 
ments. 

For further details with respect to 
this action, see (1) the applications for 
amendments dated November 30, 1976, 
May 17, July 27, and September 19, 
1977, and supplemental information 
dated February 6 and 23, November 30 
and December 6, 1976, March 4 and 28, 
May 3, July 21, August 11 and 19, Sep¬ 
tember 19 and 29, November 10, 1977, 
and March 9, 1978, (2) Amendment 
No. 34 to License No. DPR-53, (3) 
Amendment No. 16 to License No. 
DPR-69, and (4) the Commission’s re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW., 
Washington, D.C. and at the Calvert 
County Library, Prince Frederick, Md. 
A copy of items (2) through (4) may be 
obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555, Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda, Md., this 7th day 
of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch No. 4, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-23320 Filed 8-18-78; 8:45 am) 


[7590-01] 

[Docket Nos. 50-329A, 50-330A] 

CONSUMERS POWER CO. (MIDLAND PLANT, 
UNITS 1 AND 2) 

Order Regarding Conference 

August 14, 1978. 

Pursuant to an order of this Board 
dated June 9, 1978, a conference with 
counsel was held on July 11. 1978 and 
a progress report was made concerning 
settlement negotiations. The report 
satisfied the Board that the parties 
were diligently pursuing negotiations 
and had made substantial progress 
since the last report toward reaching a 
settlement. 

In order to continue monitoring the 
progress of negotiations and to receive 
further progress reports, a conference 
with counsel will be held at 9:30 a.m., 
local time, on September 7, 1978 in the 
Nuclear Regulatory Commission’s 
Hearing Room, 5th Floor, East West 
Towers, located at 4350 East West 
Highway, Bethesda, Md. 20014. 

It is so ordered. 

Dated at Bethesda, Md. this 14th 
day of August 1978. 
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For the Atomic Safety and Licensing 
Board. 

Hugh K. Clark, 
Chairman. 

[FR Doc. 78-23323 Filed 8-18-78; 8:45 am] 


[7590-01] 

[Docket No. 50-409 OL] 

DAIRYLAND POWER COOPERATIVE, 
(LACROSSE BOILING WATER REACTOR) 

Conversion to Full-Term Operating License; 
Reconstitution of Board 

Mr. Lester Kornblith, Jr., was a 
member of the Atomic Safety and Li¬ 
censing Board for the above proceed¬ 
ing. Mr. Kornblith is unable to contine 
his service on this Board. 

Accordingly, Mr. Ralph S. Decker, 
whose address is Route 4, Box 190D, 
Cambridge, Md. 21613, is appointed a 
member of this Board. Reconstitution 
of the Board in this manner is in ac¬ 
cordance with § 2.721 of the Commis¬ 
sion’s rules of practice, as amended. 

Dated at Bethesda, Md., this 14th 
day of August 1978. 

James R. Yore, 
Chairman, Atomic Safety 
and Licensing Board Panel 
[FR Doc. 78-23321 Filed 8-18-78; 8:45 am] 


[7590-01] 

[Docket No. 50-409-SP] 

DAIRYLAND POWER COOPERATIVE, 
(LACROSSE BOILING WATER REACTOR) 

Amendment to Provisional Operating License 

(Spent-Fuel Pool); Reconstitution of Board 

Mr. Lester Kornblith, Jr., was a 
member of the Atomic Safety and Li¬ 
censing Board for the above proceed¬ 
ing. Mr. Kornblith is unable to contin¬ 
ue his service on this Board. 

Accordingly, Mr. Ralph S. Decker, 
whose address is Route 4, Box 190D, 
Cambridge, Md. 21613, is appointed a 
member of this Board. Reconstitution 
of the Board in this manner is in ac¬ 
cordance with § 2.721 of the Commis¬ 
sion’s rules of practice, as amended. 

Dated at Bethesda, Md., this 15th 
day of August 1978. 

James R. Yore, 
Chairman, Atomic Safety 
and Licensing Board Panel 

[FR Doc. 78-23322 Filed 8-18-78; 8:45 am] 


[7590-01] 

[Docket Nos. 50-389A, P-636-A] 

FLORIDA POWER A LIGHT CO. (ST. LUCIE 

PLANT, UNIT NO. 2) AND FLORIDA POWER 

A LIGHT CO. (SOUTH DADE) 

Memorandum and Order 

The Commission’s Memorandum 
and Order of June 21, 1978 directed 
the Licensing Board to proceed expedi¬ 
tiously with further proceedings in St 
Lucie 2, Docket No. 50-389A. The St. 
Lucie 2 proceeding had been interrupt¬ 
ed pending appeal and review after 
the Board granted intervention and 
ordered an antitrust hearing in its 
Memorandum and Order dated April 
5, 1977. The proceeding will now 
resume with the special prehearing 
conference required by 10 CFR 2.751a. 

The proceeding in South Dade, 
Docket No. P-636-A has been suspend¬ 
ed since the Board’s Memorandum and 
Order dated March 2, 1977. The Board 
now revives that proceeding, at least 
temporarily, to consider the status of 
parties and consolidation with St 
Lucie 2. A prehearing conference in 
the South Dade proceeding, pursuant 
to 10 CFR 2.752, will be conducted 
concurrently with the special prehear¬ 
ing conference in the St Lucie 2 pro¬ 
ceeding. 

All parties in both proceedings or 
their counsel are directed to appear 
and to participate in the respective 
proceedings on September 19, 1978, be¬ 
ginning at 9:30 ajn. at: 

NRC Hearing Room. Fifth Floor, West 
Towers Building. 4350 E-W Highway. Be¬ 
thesda. Md. 20014. 

In addition to the matters required 
to be considered by the provisions of 
10 CFR 2.751a the Board requests that 
the parties be prepared to discuss the 
following: 

1. Should the proceeding in South 
Dade be consolidated with the St 
Lucie 2 proceeding? 

2. Would Seminole Cooperatives be a 
party in consolidated proceedings? 

3. With or without consolidation, is 
it feasible to incorporate the South 
Dade discovery record into St Lucie 2 ? 

4. Are the stipulated issues in con¬ 
troversy in South Dade suitable for St 
Lucie 27 Consider the Commission’s 
opinion of June 21, 1978, especially p. 
15. slip opinion. 

5. What effect does the late entry of 
the Department of Justice into the 
proceedings have upon the desirability 
of incorporating discovery and the 
stipulation of Issues from South Dade 
into St Lucie 27 To what extent will 
the Department participate in the pro¬ 
ceedings, and to what extent does it 
take the proceedings as it finds them? 

6. What may be the effect of the 
Commission’s order dated July 27, 


1978 concerning “Gainesville v. 
FP&L” in the Fifth Circuit? 

7. Is the time ripe for the NRC staff 
and the Department of Justice to take 
a position in the controversy? 

8. Is there a change in the positions 
of the applicant, Florida Cities and 
Seminole Cooperatives? Is settlement 
possible? Can the Board aid in settle¬ 
ment discussions? 

9. Summarize the pending motions 
of individual Florida cities to with¬ 
draw from and to be admitted to the 
proceedings and their effects upon the 
proceedings. 

10. What is the effect of the new 
rules of practice effective May 26, 1978 
upon the proceedings? 

11. Other matters raised by the par¬ 
ties and members of the Board. 

Dated at Bethesda, Md., this 14 day 
of August 1978. 

By order of the Board. 

For the Atomic Safety and Licensing 
Board. 

Ivan W. Smith, 
Chairman. 

[FR Doc. 78-23324 Filed 8-18-8:45 am] 


[7590-01] 

[Docket No. 50-321] 

GEORGIA POWER CO., ET AL 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 59 to Facility Operat¬ 
ing License No. DPR-57 Issued to 
Georgia Power Co., Oglethorpe Elec¬ 
tric Membership Corp., Municipal 
Electric Association of Georgia and 
City of Dalton, Ga., which revised 
Technical Specifications for operation 
of the Edwin I. Hatch Nuclear Plant, 
Unit No. 1, located in Appling County, 
Ga. The amendment is effective as of 
its date of issuance. 

The amendment revises the Techni¬ 
cal Specifications to provide operating 
temperature and pressure limits in ac¬ 
cordance with Appendix G, 10 CFR 
Part 50. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulation. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
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will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4), an environmen¬ 
tal impact statement or negative decla¬ 
ration and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated May 26, 1978, (2) 
Amendment No. 59 to License No. 
DPR-57, and (3) the Commission’s re¬ 
lated Safety Evaluation. All of these 
items are available for public inspec¬ 
tion at the Commission’s Public Docu¬ 
ment Room, 1717 H Street NW., 
Washington, D.C., and the Appling 
County Public Library, Parker Street, 
Baxley, Ga. 31513. A single copy of 
items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington. D.C. 20555, attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Md.. this 14th 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. j 

Thomas A. Ippolito, 
Chief, Operating Reactors 
Branch No. 3, Division of Op¬ 
erating Reactors. 

[FR Doc. 78-23325 Filed 8-18-78; 8:45 ami 


[7590-01] 

[Docket No. 50-3661 

GEORGIA POWER CO., ET AL 

hsuanc* of Amendment to Facility Operating 
Liconto 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 1 to Facility Operat¬ 
ing License No. NPF-5 issued to Geor¬ 
gia Power Co., Oglethorpe Electric 
Membership Corp., Municipal Electric 
Association of Georgia and City of 
Dalton, Ga., which revised Technical 
Specifications for operation of the 
Edwin I. Hatch Nuclear Plant, Unit 
No. 2, located in Appling County, Ga. 
The amendment is effective as of its 
date of issuance. 

This amendment modifies the Tech¬ 
nical Specifications by (1) revising the 
surveillance requirement for measur¬ 
ing drywell air temperature by rede¬ 
fining the average temperature as a 
volume average instead of an arithme¬ 
tical average of four sensor located at 
different elevations and (2) revising 
the surveillance requirements for the 
undervoltage setpoint for the Reactor 
Protection System instrumentation 
MG sets. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 


Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4), an environmen¬ 
tal impact statement or negative decla¬ 
ration and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated August 8, 1978, (2) 
Amendment No. 1 to License No. NPF- 
5, and (3) the Commission’s related 
Safety Evaluation. All of these items 
are available for public inspection at 
the Commission’s Public Document 
Room, 1717 H Street NW.. Washing¬ 
ton, D.C., and at the Appling County 
Public Library, Parker Street, Baxley. 
Ga. 31513. A single copy of items (2) 
and (3) may be obtained upon request 
addressed to the U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555, attention: Director, Division of 
Operating Reactors. 

Dated at Bethesda, Md., this 11th 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

David M. Verrelli, 
Acting Chief Operating Reac¬ 
tors Branch No. 3, Division of 
Operating Reactors. 

[FR Doc. 78-23326 Filed 8-18-78; 8:45 am] 


[7590-01] 

REGULATORY GUIDE 
Issuance and Availability 

The Nuclear Regulatory Commission 
has issued a new guide in its Regula¬ 
tory Guide Series. This series has been 
developed to describe and make availa¬ 
ble to the public methods acceptable 
to the NRC staff of implementing spe¬ 
cific parts of the Commission’s regula¬ 
tions and, in some cases, to delineate 
techniques used by the staff in evalu¬ 
ating specific problems or postulated 
accidents and to provide guidance to 
applicants concerning certain of the 
information needed by the staff in its 
review of applications for permits and 
licenses. 

Regulatory Guide 3.43, “Nuclear 
Criticality Safety in the Storage of 
Fissile Materials,” describes a method 
generally acceptable to the NRC staff 
for the prevention of criticality acci¬ 


dents in the storage of fissile materials 
outside nuclear reactors. This guide 
endorses ANSI N16.5-1975, “Guide for 
Nuclear Criticality Safety in the Stor¬ 
age of Fissile Material.” 

Comments and suggestions in con¬ 
nection with (1) items for inclusion in 
guides currently being developed or (2) 
improvements in all published guides 
are encouraged at any time. Public 
comments on Regulatory Guide 3.43 
will, however, be particularly useful in 
evaluating the need for an early revi¬ 
sion if received by October 20, 1978. 

Comments should be sent to the Sec¬ 
retary of the Commission, U.S. Nucle¬ 
ar Regulatory Commission, Washing¬ 
ton, D.C. 20555, attention: Docketing 
and Service Branch. 

Regulatory guides are available for 
inspection at the Commission’s Public 
Document Room, 1717 H Street NW., 
Washington. D.C. Requests for single 
copies of issued guides (which may be 
reproduced) or for placement on an 
automatic distribution list for single 
copies of future guides in specific divi¬ 
sions should be made in writing to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, attention: Di¬ 
rector, Division of Technical Informa¬ 
tion and Document Control. Tele¬ 
phone requests cannot be accommo¬ 
dated. Regulatory guides are not copy¬ 
righted, and commission approval is 
not required to reproduce them. 

(5 U.S.C. 552(a).) 

Dated at Rockville, Md., this 14th 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert B. Minogue, 
Director, Office of 
Standards Development 

[FR Doc. 78-23327 Filed 8-18-78; 8:45 am) 


[7590-01] 

[Docket No. PRM-20-6A] 

ROSALIE BERTELL 
Filing of Petition for Rule Making 

Notice is hereby given that Dr. Rosa¬ 
lie Bertell, by letter dated July 18, 
1978. has filed with the Nuclear Regu¬ 
latory Commission a petition for rule- 
making requesting amendment of the 
Commission’s “Standards for Protec¬ 
tion Against Radiation,” 10 CFR Part 
20 . 

The petitioner requests the Commis¬ 
sion to amend its standards for protec¬ 
tion against radiation as they apply to 
the maximum whole body dose equiva¬ 
lent for occupational exposures to ion¬ 
izing radiation. The petitioner states 
that: 

This amendment would have the same 
effect measured by the reduction of the In¬ 
dividual’s biological ability to cope with 
chronic and malignant disease, as would be 
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achieved by reducing the current maximum 
permissible whole body dose equivalent for 
occupational exposure by a factor of fifty. 

The petitioner also requests that 10 
CFR Part 20 contain specific mention 
of those diseases which indicate above 
normal susceptibility to leukemia and/ 
or radiation damage as reported in the 
journal article and testimony attached 
to the petition. The petitioner states 
also that: 

preemployment screening and notification 
of employees when such indicator diseases 
are diagnosed should be mandatory. Work 
in restricted areas should be curtailed or 
eliminated for the susceptible individuals. 

The petitioner requests further that 
the rulemaking hearing convened in 
response to this petition be consolidat¬ 
ed with that requested by the Natural 
Resources Defense Council. Inc. 
(PRM-20-6). The petitioner also re¬ 
quests that the date for a formal adju¬ 
dicatory hearing to reduce Federal ra¬ 
diation standards be set within 6 
months of receipt of this petition. 

A copy of the petition for rulemak¬ 
ing is available for public inspection in 
the Commission’s Public Document 
Room. 1717 H Street NW.. Washing¬ 
ton. D.C. A copy of the petition may 
be obtained by writing the Division of 
Rules and Records at the below ad¬ 
dress. 

All interested persons who desire to 
submit written comments or sugges¬ 
tions concerning the petition for rule- 
making should send their comments to 
the Division of Rules and Records, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, on or before October 20, 
1978. 

Dated at Washington, D.C. this 14th 
day of August 1978. 

For the Nuclear Regulatory Com¬ 
mission. 

Samtjel J. Chilk, 
Secretary of the Commission, 
[FR Doc. 78-23315 Filed 8-18-78; 8:45 am] 


[3110-01] 

OFFICE OF MANAGEMENT AND 
BUDGET 

List of Requests 
CLEARANCE OF REPORTS 

The follow'ing is a list of requests for 
clearance of reports intended for use 
in collecting information from the 
public received by the Office of Man¬ 
agement and Budget on August 15, 
1978 (44 USC 3509). The purpose of 
publishing this list in the Federal 
Register is to inform the public. 

The list includes the title of each re¬ 
quest received; the name of the agency 
sponsoring the proposed collection of 


information; the agency form 
number(s), if applicable; the frequency 
with which the information is pro¬ 
posed to be collected; an indication of 
who will be the respondents to the 
proposed collection; the estimated 
number of responses; the estimated 
burden in reporting hours; and the 
name of the reviewer or reviewing divi¬ 
sion or office. 

Requests for extension which appear 
to raise no significant issues are to be 
approved after brief notice through 
this release. 

Further information about the items 
on this daily list may be obtained from 
the Clearance Office, Office of Man¬ 
agement and Budget Washington, D.C. 
20503, 202-395-4529, or from the re¬ 
viewer listed. 

New Forms 

DEPARTMENT OF HEALTH, EDUCATION. AND 
WELFARE 

Office of Human Development: 
Questionnaires for Assessing the Impact 
of the Rehabilitation Training Grant 
program, single time, 2.000 director of 
training grant program; state vocational 
rehabilitation, etc.. Human Resources 
Division. Reese B. F.. 395-3532. 

Child and Family Resource Program Eval¬ 
uation Forms, other (see SF-83), 4.600 
parents In families enrolled in CFRP. 
Human Resources Division. Reese B. F.. 
395-3532. 

National Institutes of Health: 

Health Risk of Sunlight Exposure and 
Drug Use, single time, 400 women who 
have malignant melanoma and controls. 
Office of Federal Statistical Policy and 
Standard, 673-7956. 

American Society for Microbiology Man¬ 
power Survey, RFP No. A1 82540, single 
time, 17,500 microbiological scientists. 
Office of Federal Statistical Policy and 
Standard. 673-7956. 

Revisions 

VETERANS ADMINISTRATION 

Application for Conversion, 29-358, on occa¬ 
sion, insured veterans. 25,000 responses. 
6,250 hours, Caywood, D. P.. 395-3443. 

DEPARTMENT OF COMMERCE 

Bureau of Census, 1978 Survey of County 
Finances. F-21A, 28A. RS-9E, 9F, annual¬ 
ly. municipal and county township offi¬ 
cials. 1,540 responses, 6,160 hours, Ellett, 
C. A.. 395-6132. 

DEPARTMENT OF HEALTH. EDUCATION, AND 
WELFARE 

National Center for Education Statistics, 
National Assessment of Educational Pro¬ 
gress. fiscal years 1979-1981, NCES 2371-2 
thru 15. and 20 thru 22, elementary and 
secondary students/school officials. 94,471 
responses. 21,178 hours. Office of Federal 
Statistical Policy and Standard. 673-7956. 
National Institutes of Health, Application 
Materials for NIH Associate Program. 
NIH-106-1, 106-2. and 106-5 thru 8, on oc¬ 
casion, 200 physicians, dentists, medical 
students, 400 responses. 667 hours. Rich¬ 
ard Eislnger, 395-3214. 


DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety Adminis¬ 
tration, Special Motor Vehicle Diagnostic 
Inspection Demonstration project, single 
time, vehicle service facility owner/opera¬ 
tors and mechanics/technicians, econom¬ 
ics and general government division. 
Strasser, A.. 395-3451. 

Extensions 

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service. Regula¬ 
tion-Nonquota Maryland Broadleaf To¬ 
bacco (7 CFR part 29). on occasion, tobac¬ 
co auction warehousemen. 15,000 re¬ 
sponses. 125 hours, Ellett. C. A.. 395-6132. 

Food Safety and Quality Service. Applica¬ 
tion for Butter Grading Service, DA-125, 
on occasion. Buyers and sellers of butter. 
25.000 responses. 4,250 hours. Ellett, C. A., 
395-6132. 

DEPARTMENT OF COMMERCE 

Bureau of Census: 

Insulated Wire and Cable—Annual 
Report. MA-33L, annually, manufactur¬ 
ers of insulated wire and cable, 250 re¬ 
sponses, 250 hours. Office of Federal 
Statistical Policy and Standard, 673- 
7956. 

Annual Report of Brassieres, Corsets, and 
Allied Garments Shipments. MA-23J, 
annually, manufacturing establish¬ 
ments. 200 responses, 200 hours. Office 
of Federal Statistical Policy and Stand¬ 
ard, 673-7956. 

Farm Machinery and Equipment. MA- 
35A. annually, manufacturing establish¬ 
ments. 815 responses, 815 hours. Office 
of Federal Statistical Policy and Stand¬ 
ard, 673-7956. 

DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 

Alcohol, Drug Abuse and Mental Health Ad¬ 
ministration, State Alcoholism Profile In¬ 
formation System, ADAMAAA 0804, an¬ 
nually. State alcoholism authorities, 56 re¬ 
sponses, 1*008 hours. Human Resources 
Division. Reese B. F. 395-3532. 

National Institutes of Health. Official 
Statement Relinquishing Interests and 
Rights in a Public Health Service Re¬ 
search Grant, PHS 3734. on occasion, non¬ 
profit research and/or educational institu¬ 
tions. 500 responses, 500 hours. Richard 
Eisinger. 395-3214. 

Food and Drug Administration. Transmittal 
of Periodic Reports for Drugs for Human 
Use. FD-2252, on occasion, pharmaceuti¬ 
cal firms, 4,000 responses. 1,000 hours, 
Richard Eisinger, 395-3214. 


Brenda A. Mayberry, 

Acting Budget and 
Management 
Officer. 

(FR Doc. 78-23470 Filed 8-18-78; 8:45 am] 
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[3190-01] 

OFFICE OF THE SPECIAL 
REPRESENTATIVE FOR TRADE 
NEGOTIATIONS 

GENERALIZED SYSTEM OF PREFERENCES (GSP) 

Acceptance for Review of Petitions To Modify 
the List of Articles Receiving Duty-Free 
Treatment; Public Hearings; Timetable 

I. Deadline for receipt of requests to 
participate in the public hearings . Re¬ 
quests to present oral testimony in 
connection with public hearings an¬ 
nounced in 43 FR 24152 (June 2, 1978). 
and related written briefs, should be 
received by the Secretary of the Trade 
Policy Staff Committee, Room 728, 
1800 G Street. NW., Washington. D.C. 
20506, not later than the close of busi¬ 
ness, Monday. September 11. 1978. 
Oral testimony will be limited to five- 
minute presentations. All such re¬ 
quests and briefs must conform to the 
regulations codified at 15 CFR Parts 
2001-2003 and 2007. Rebuttal briefs 
will be accepted if submitted within 
one week after the close of the hear¬ 
ings. 

II. Notice of Public Hearings. Hear¬ 
ings will begin at 10 a.m. on Monday, 
September 18, 1978, in Room 2008 of 
the New Executive Office Building 
(entance on 17th Street between Penn¬ 
sylvania Avenue and H Street. NW.), 
Washington, D.C., and will continue 
on that and subsequent days until all 
witnesses wishing to appear have been 
heard. The hearings on Wednesday, 
September 20, 1978, will be held in 
Room 2010. 

1. Acceptance of petitions for review. 
Notice is hereby given of acceptance 
for review of petitions to modify the 
list of articles receiving duty-free 
treatment under the Generalized 
System of Preferences (GSP) as pro¬ 
vided for in Title V of the Trade Act 
of 1974 (88 Stat. 2066-2071, 19 U.S.C. 
2461-2465). These petitions have been 


submitted, and will be reviewed, pursu¬ 
ant to regulations codified at 15 CFR, 
Part 2007 (42 FR 45532. September 9, 
1977). 

The list of petitions accepted for 
review is set forth in Annex I at the 
end of this notice. 

2. Information Subject to Public In - 
spection. Information submitted in 
connection with the hearings will be 
subject to public inspection by ap¬ 
pointment at the Office of the Execu¬ 
tive Director of the GSP Subcommit¬ 
tee of the TPSC, except for informa¬ 
tion granted business confidential 
status pursuant to 15 CFR 2003.6 and 
15 CFR 2006.10. 

The hearings will be open to the 
public, and transcripts of the hearings 
will be made available for public in¬ 
spection or purchase. 

3. Solicitation of Public Views. The 
TPSC invites submissions to be made 
in support or opposition to any peti¬ 
tion contained in Annex I to this 
notice. Such submissions should, how¬ 
ever, conform to 15 CFR 2007.0, 
2007.1(1), 2007.1(2), and 2007.1(3) (42 
FR 45532. September 9, 1977). 

4. Communications. All communica¬ 
tions with regard to these hearings 
should be addressed to: Secretary, 
Trade Policy Staff Committee, Office 
of the Special Representative for 
Trade Negotiations, 1800 G Street. 
NW., Room 728, Washington, D.C. 
20506. The telephone number of the 
Secretary of the TPSC is 202-395- 
7210. 

Acceptance of the petitions listed in 
Annex I does not indicate any opinion 
with respect to a disposition on the 
merits of the petitions accepted for 
review. Acceptance indicates only that 
the listed petitions have been found to 
be formally adequate as bases for re¬ 
views by the TPSC, and that such re¬ 
views will take place. 

Richard L. Mattheisen, 
Acting Chairman* 
Trade Policy Staff Committee. 
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; TSUS or 




TSUSA y ; 


Art icle 

Pet 1 1loner 

item No. 





A. 


[The bracketed language in this list has been in¬ 
cluded only to clarify the scope of the numbered 
items which nre being considered, and such language 
is not itself intended to describe articles which 
are under consideration.] 

Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences. 


Fish, prepared or preserved in any manner, not in 
oil, in airtight containers: 

Sardines: 

In containers weighing with their 
contents not over 15 pounds each: 

In immediate containers weighing 
with their contents under 8 ounces 
each 


112.20 


l.. . V 


111.. 15 


117.8560 

or 

ll7.8560pt. 

or 

U7.8560pt. 


117.8570 


Other 

Shellfish, fresh, chilled, frozen, prepared, or 
preserved (including pastes and sauces): 

Crabs: 

Crabmeat: 

Fresh, chilled, or frozen 

[Cheese: Blue-mold, Bryndza, Cheddar, Edam, 

Gouda, Gjetost, Goya, Sbrinz, Roquefort, Romano, 
made from cow’s milk, Reggiano, Parmesano, 

Provoloni, Provolette, Swiss or Emmenthaler 
with eye formation, Gruyere-process, Gammelost, 
Nokkelost] 

Other cheeses, and substitutes for cheese: 

[Cheeses made from sheep's milk] 

Other: 

Valued over 25 cents per pound: 

[Colby] 

Other: 

Of the type provided for in 
TSUS item 950.10D: 

[Subject to quota] 

Other 
or 

Feta, goat cheese, French 
boursin, camembert and brie 
or 

Smoked cream cheese, uncured 
cream cheese, mozzarella 
cheese 

Of the type provided for in 
TSUS Item 950.10E: 

[Subject to quota] 

Other 


Government of Peru 
do. 


Government of Colombia 


N&hariya Dairy Strauss, Ltd., 
Israel 

do. 


Government of Nicaragua 


Nahariya Dairy Strauss, Ltd., 
Israel 


1/ Tariff Schedules of the United States Annotated (19 U.S.C. 1202). 
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Pa rt 1: Petitions Accept ed for Revicw 


t a so 
No. 


A. 


78 -b 


78-7 


78-8 


78-9 

78-10 

78-11 


78-12 

73-13 


ISIIS or 




TMISA 1 / ; 

1 r cm Nit . * 

Articlc 

Petitioner 



full Hons to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


Leather, in the rough, partly finished, or finished: 
[Chamois, patent, and upholstery leather] 

Other: 


121.50 

Pig and hog 

Vegetables, fresh, chilled, or frozen (but not 
reduced in size nor otherwise prepared or 
preserved): 

[Articles provided for in TSUS items 135.10 
thru 137.80] 

Other: 

Fresh or chilled: 

Government of Yugoslavia 

137.8660 

Jicaraas and yams (genus Dioscorea) 

Vegetables, fresh, chilled, or frozen, and cut, 
sliced, or otherwise reduced in size (but not 
otherwise prepared or preserved): 

[Broccoli, cauliflower, and okra] 

Other: 

Frozen: 

[Asparagus] 

Government of Colombia 

138.5060 

Other 

Government of Costa Rica 

or 

or 


138.5060pt. 

Yucca 

Vegetables, dried, desiccated, or dehydrated, 
whether or not reduced in size or reduced to flour 
(but not otherwise prepared or preserved): 

Dried, desiccated, or dehydrated: 

[Beans, chickpeas or garbanzos, cowpeas, 
garlic, lentils, lupines, and onions] 

Pea3: 

do. 

Ilt0.1«5 

Split 

[Potatoes] 

Deco-Sviss Dehydration 
Company, Ltd., Israel 

1**0.55 

Other 

Reduced to flour: 

[Garlic, onions, and potatoes] 

do. 

1*>0.75 

Other 

Vegetables (whether or not reduced in size), 
packed in salt, in brine, pickled, or otherwise 
prepared or preserved (except vegetables in 

do. 


subpart B of Schedule 1 of the Tariff Schedules 
of the United States): 

• 

l*il.60 

Pimientos 

Tomatoes: 

[Paste and sauce] 

National Fruit and Vegetables 
Board, Portugal 

lfcl.66 

Other 

do., 

Government of Argentina 


1/ Tariff Schedules of the United States Annotated (19 U.S.C. 1202). 
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Annex I 




Part 1: Petitions Accepted for Review 


Case 

No. 

TSUS or 



TSUSA \J 
item No. \ 

Art icle 

Petitioner 






78-22 


A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


78 - 1 ** 


78-15 


78-16 

l68.27pt 

78-17 

l 68 . 28 pt 

73-18 

l68.29pt 

78-19 

168.90 

78-20 

176.17 

78-21 

176.29 


Papayas, fresh, or prepared or preserved: 
11*8.65 Prepared or preserved 


Fruit pastes and fruit pulps: 

152.65 Papaya 

Brandy: 

[Pisco and singanij 
Other: 

In containers each holding not over 
1 gallon: 

Slivovitz, valued not over $9 per 
gallon 

Slivovitz, valued over $9 per gallon 
In containers each holding over 1 gallon: 
Slivovitz, valued not over $9 per 
gallon 


Imitations of brandy and other spirituous beverages 
Coconut oil 


Olive oil: 

[Rendered unfit for use as food] 
Other: 

Weighing with the immediate 
container under 1*0 pounds 


Edible preparations not specially provided for 
(including prepared meals individually packaged): 

[Of gelatin] 

Other: 

[Containing over 5*5 percent by weight 
of butterfat and not packaged for retail 
sale ] 

Other: 

[Wheat gluten] 

Other 

[Provided for in TSUS items 
950.16, 950.22, or 950.23; 
pancake flour and other 
flour mixes; refrigerated 
(including frozen) doughs] 

182.9890 other 

or or 

l82.9890pt. Bioprotein of fish origin 

for human use 



Government of Panama, 
Government of Peru 


Government of Costa Rica 


Government of Yugoslavia 
do. 

do. 

do. 

Trust Territory of the Pacific 
Islands, 

Government of Malaysia 


Gove.nment of Argentina, 
Government of Turkey 


Government of Uruguay 
do. 
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37024 


NOTICES 


Annex I 

Part I: Petitions Accepted for Review 


; TSIIS or 



; tsusa y ; 

Artic!c 

Petitioner 

* item No. * 




A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


78-23 


78 - 2*4 


78-25 

78-26 


78-27 


Animal feeds, and ingredients therefor, not 
specially provided for: 

[Meat, including meat offal, not fit for human 
cons unption] 

[Byproducts obtained from the milling of grains, 
mixed feeds, and mixed-feed ingredients] 

Other: 

[Animal feeds provided for in TSUS item 
950.17] 

184.75tO Other Government of Uruguay 

or or 

l8U.75*40pt. Hydrolized fish protein for livestock do. 


192.20 Cut flowers, fresh; bouquets, wreaths, sprays, or 

similar articles made from such flowers or other 
fresh plant parts 


or 

192.20pt. 


or 

Cut orchids, fresh 


Dominican Republic Center for 
Export Promotion, Dominican 
Republic, 

Government of Panama 
Government of Singapore 


Jewelry boxes, silverware chests, cigar and 
cigarette boxes, microscope cases, tool or utensil 
cases, and similar boxes, cases, and chests, all 
the foregoing of wood: 

[Cigar and cigarette boxes] 

Other: 

20*4.*40 Not lined with textile fabrics Government of India, 

Government of Colombia 

20*4.145 Lined with textile fabrics Government of Colombia 


Plywood, whether or not face finished: 

Not face finished, or face finished with a 
clear or transparent material which does 
not obscure the grain, texture, or markings 
of the face ply: 

[With a face ply of Spanish cedar, Parana 
pine, birch, European red pine, Philippine 
mahogany, bagtikan, red lauan, white 
lauan, mayapis, tangile, tisong, meranti, 
red seraya, white seraya, and walnut] 


2*40.23 


Other: 

[With a face ply of softwood] 

Other Government of Nicaragua 
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37025 


Annex I 

Part 1: Petitions Accepted for Review 


lase 

No. 


; TSIIS or 




TSUSA 1/ ; 

Art ic lc 


Petitioner 

* item No. 


4 

: 



A - Ivtitions to add products to the list of eligible articles for the Generalized System 

of I references (con.) 


78-28 

78-29 

78-30 

78-31 

78-32 

78-33 


Wool: 

[Aleppo, Arabian, Bagdad, Black Spanish, 
Chinese, Cordova, Cyprus, Donskoi, East 
Indian, Ecuadorean, Egyptian, Georgian, 
Haslock, Iceland, Kerry, Manchurian, 
Mongolian, Oporto, Persian, Pyrenean, 
Sardinian, Scotch Blackface, Sistan, 

Smyrna, Sudan, Syrian, Thibetan, Turkestan, 
Valparaiso, and Welsh Mountain wool; 
similar wool not improved by the admixture 
of merino or English blood; and other wool 
of whatever blood or origin not finer than 
l*0s; all the foregoing] 


306.3172 


315.25 

315.30 


315 .UO 


315.55 

316.60 


Other wool: 

Finer than Ms: 

In the grease or washed: 
Mot sorted: 

Finer than 58 s 


Cordage: 

Of vegetable fibers: 

Of hard (leaf) fibers: 

Not of stranded construction: 

[Binder twine and baler twine] 
Other 

Of stranded construction: 

Measuring under 3/16 inch in 
diameter 


Government of Argentina 


Exporcorda - Exportadora de 
Cordoarias, Lda., Portugal 


do. 


Measuring 3/16 or over but under 
3A inch in diameter: 

Of sisal, of henequen, or 
of sisal and henequen 


Measuring 3A inch or over in 
diameter: 

[Of abaca] 

Of sisal, of henequen, or 
of sisal and henequen 


Of man-made fibers 


Tama Plastics Industries, Israel 
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37026 


NOTICES 


Anne* I 

Part i: Petitions Accepted for Review 


; TSIJS or 



; TsnsA i j ; 

Article 

Petitioner 

\ item No. \ 




A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con. ) 


78-31* 


79-35 


78-36 

78-37 


78-38 

78-39 


Woven fabrics, of wool: 

Fabrics, hand-woven, with a loom width of less 
than 30 inches: 

336*10 Weighing not over U ounces per square yard 

with warp wholly of vegetable fibers Government of Bolivia 

[Serges, weighing not over 6 ounces per square 
yard, and other fabrics weighing not over U 
ounces per square yard, all the foregoing 
(not including hand-woven fabrics with a loom 
width of less than 30 inches), of sheep’s wool, 
valued over $*4 per pound, in solid colors, 
imported to be used in the manufacture of 
apparel for members of religious orders] 


Other: 

[Weighing not over U ounces per square yard 
with warp wholly of vegetable fibers] 


336.60 

or 

336.60pt. 


Other: 

Valued over $1.26-2/3 per pound but 
not over $2 per pound 
or 

Of llama or alpaca hair, and valued 
over $1.26-2/3 per pound but not 
j over $2 per pound 

Woven fabrics of silk: 

In chief value, but not wholly of silk: 

[Containing over 17 percent of wool by 
, weight] 


do. 


do. 


Other: 

Not Jacquard-figured: 

Degummed, bleached, or colored: 
[Subject to man-made fiber 
restraints] 


337.7035 

3^5.30 

or 

3^5.30pt. 


Other 

Knit fabrics: 1 

[Of vegetable fibers] 

Of wool 
or 

Fabrics of sheep’s wool, of llama or alpaca hair 


Government of India 


Government of Bolivia 


do. 


Woven or knit fabrics (except pile or tufted fabrics), 
of textile materials, coated or filled, not specially 
provided for: 

[Oilcloths; tracing cloth; window hollands of 
cotton] 


356.25 

356.1*0 


Other: 

Of vegetable fibers 
Of man-made fibers 


Floctex Industries, Ltd., Israel 
do. 
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NOTICES 


37027 


Annex I 

Part 1: Petitions Accepted for Review 


Case 

TSUS or 

TSUSA y 
item No. 

: 

Art icle 

Petitioner 

No. 




A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


78 - 1*0 


78 - 1*1 


78 - 1*2 

78 - 1*3 

78 - 1 * 1 * 

78-1*5 


Floor coverings of pile or tufted construction, of 
textile materials: 

In which the pile was inserted or knotted 
during weaving or knitting: 

With pile hand-inserted or hand-knotted: 

[With over 50 percent by weight of 
the pile being hair of the alpaca, 
guanaco, huarizo, llama, misti, 
suri, or ^ny combination of these 
hairs] 


Other: 

[Valued not over 66-2/3 cents 
per square foot] 

360.15 Valued over 66-2/3 cents per 

square foot 

or or 

360.15pt. Karakul rugs 

With pile not hand-inserted and 
not hand-knotted: 

[Of cotton; of coir; of jute] 

Other: 

[Chenille; Wilton (including 
brussels) and velvet 
(including tapestry) 
floor coverings, and 
floor coverings of like 
character or description] 

Other: 

Of wool: 

[Axminster] 

360.1*825 Other 


Lace or net bedding, whether or not ornamented, 
and other bedding, ornamented: 

Of vegetable fibers: 

Sheets and pillowcases (including 
bolster cases): 

Of cotton: 

363.0110 Certified hand-loomed and 

folklore products 

363.02 Other 


Other: 

Of cotton: 

363.0505 Certified hand-loomed and 

folklore products 

363.0530 Of vegetable fibers, except cotton 


Government of Pakistan 
Government of Lesotho 

do. 


Government of Bolivia 


Government of Lesotho 
do.. 

Government of Colombia 


Government of Lesotho 
do. 
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37028 


NOTICES 




Annex I 


V 


Part 1: Petitions Accepted for Review 

✓ 


Case : 
No. : 

TSUS or 

TSUSA if ; 

1 1 cm No. * 

Art iclc 

Petitloner 


A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con71 


Lace or net bedding, etc. (con.): 

Of wool: 

Blankets: 

78-1*6 363.10 Not over 3 yards in length 

or or 

363.1Opt. Hand-loomed blankets of llama or 

alpaca hair 

Other: 

7 S-U 7 363.2550 Of silk 

[Of man-made fibers] 

78-1*8 363.2590 Other 


Government of Bolivia 

do. 

Government of Lesotho 
do. 


Other bedding, not ornamented: 

Of vegetable fibers: 

Sheets and pillowcases (including 
bolster cases): 

Of cotton: 

78-1*9 363.3005 Certified hand-loomed and 

folklore products 

7S-50 363.35 Of vegetable fibers, except cotton 

Bedspreads, coverlets, quilts, and 
comforters: 

Not jacquard-figured: 

Block-printed by hand: 


Government of Lesotho 
do. 


76-51 

363.5010 

Certified hand-loomed and 




folklore products 

do. 



Not block-printed by hand: 


78-52 

363.5110 

Certified hand-loomed and 




folklore produc ts 

do. 



Other: 


78-53 

363.6010 

Certified har.d-loomed and folklore 




products 

do. 



Of wool: 




Blankets: 


78-5A 

363.65 

Not over 3 yards in length 

Government of Bolivia 

78-55 

363.80 

Of silk 

Government of Lesotho 



Of man-made fibers: 


78-56 

363.8510 

Certified hand-loomed and folklore 




products 

do. 

78-57 

363.90 

Other 

do. 
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Annex I 


37029 


Part 1: Petitions Accepted for Review 





; TSIIS or 

l.ase : TSUSA ,/ : 

• : item No. 

Artic lc 

Petitioner 


• 


A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


78-58 


78-59 

78-60 


78-61 


Tapestries, including hand-worked petit-point and 
other needle-point tapestries, all the foregoing 
of textile materials: 

364.05 Gobelin and other hand-woven tapestries fit 

only for use as wall hangings, and valued 
over $20 per square foot 


36U.1610 


364.20 

or 

364,20pt. 


Other: 

Of vegetable fibers: 

[Jacquard-figured] 

Other: 

Certified hand-loomed and 
folklore products and articles 
of cotton: 

Certified hand-loomed and 
folklore products 

Of wool: 

Valued not over $2 per pound 
or 

Hand-loomed wall hangings with 
applique designs 


364.22 

or 

364.22pt 


Valued over $2 per pound 
or 

Hand-loomed wall hangings with 
applique designs 


Government of Lesotho 


do. 

Artesanias Titicaca, Ltda., Bolivia 


do. 

do. 


do. , 

Government of Peru 


78-62 

78-63 


78-64 

78-65 


365.0010 

365.15 



365.25 

365.29 


Lace or net furnishings, whether or not ornamented, 
and other furnishings, ornamented: 

Handmade-lace furnishings: 

Valued not over $50 per pound: 

Of cotton: 

Certified hand-loomed and 
folklore products 
Valued over $50 per pound 
Machine-made-lace furnishings: 

Made on a Leavers (including go-through) 
machine: 

12 points or finer: 

[Of man-made fibers] 

Other 

Not 12 points or finer: 

Of vegetable fibers (except 
cotton), or of wool 


Government of Lesotho 
do. 


do. 


do. 


78-66 365.3195 


Other: 

[Of man-made fibers) 

Other do. 
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37030 


NOTICES 


Annex I 

Tart 1: Petitions Accepted for Review 


Case 

TSUS or 

TStlSA 1/ ; 

Article 

Petitioner 


No. 

i t em No. * 





A. Petitions to add products to the list of eligible articles for the Generalized System 
of Preferences (con.) 


f8-67 

78-68 

78-69 

78-70 

78-71 

78-72 


73-73 


7 S- 7 U 

78-75 

78-76 

78-77 


78-78 


365.3595 

365.U03O 

365.** 595 

365.5095 

365.7095 

365.7595 


Lace or net furnishings, etc. (con.): 

Machine-made-lace furnishings (con.): 

Made on a bobbinet-jacquard machine: 

[Of man-made fibers] 

Other 

Made on a Nottingham lace-curtain machine: 
Of vegetable fibers: 

[Of cotton] 

Of vegetable fibers, except 
cotton 
Other: 

[Of man-made fibers] 

Other 

Made on any other machine: 

[Of cotton] 

[Of man-made fibers] 

Other 

Burnt-out-lace furnishings: 

[Of man-made fibers] 

Other 

Of lace, of netting, or of lace and netting, 
and made in designs or patterns formed wholly 
or in substantial part by Joining (by applique 
or otherwise) machine-made, or handmade and 
machine-made, materials by handwork: 

[Of cotton] 

[Of man-made fibers] 

Other 

Net furnishings made on a lace, net, or knitting 
machine, whether or not ornamented; and other 
furnishings, ornamented: 

Of cotton: 

[Curtains and drapes, including panels 
and valances, all the foregoing if 
machine-embroidered but not otherwise 
ornamented] 


Government of Lesotho 


do. 


do. 


do. 


do. 


do. 


365.7810 


365.80 

365.81 
365.83 
365.81* 


365.8620 

or 

365.8620pt. 


Other: 

Certified hand-loomed and 

folklore products do. 

Of vegetable fibers, except cotton: 

Damask tablecloths and damask napkins do. 

Curtains and drapes do. 

Towels and washcloths do. 

Other do. 

Other: 

Of wool or of man-made fibers: 

Of wool: 

[Wall hangings] 


Other Government of Bolivia 

or 

Hand-loomed pillow covers 

with applique designs do., 

Artesanfas Titicaca, Ltda., Bolivia 
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NOTICES 


37031 


Annex I 


• 



Part 1: Petitions Accepted for Review 


Case 

No. 

TSIJS or 
TSUSA 1 J 
item No. 


Article * 

Petitioner 


A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con,) 


78- 79 

79- 80 

78-81 

78-82 

78-83 

78-84 

78-85 

78-86 


78-87 


78-88 

78-89 

78-90 


Other furnishings* not ornamented: 

Of vegetable fibers: 

Curtains and drapes, including panels and 
valances: 

Pile or tufted construction: 


366.12 


Of vegetable fibers, except 




cotton 

„ Government of Lesotho 


* 

Other: 


366.1510 


Certified hand-loomed and 




folklore products 

do. 



Other: 


366.15!<0 


Of vegetable fibers. 



except cotton do. 


Towels: 

Of cotton: 

[Pile or tufted construction] 

Other: 

366.2710 Certified hand-loomed and 

folklore products do. 

Of vegetable fibers, except cotton: 

Woven, except pile or tufted 
construction: 

366.30* With not over 100 yarns 

per square inch, counting 

warp and filling do. 


366.33 


366.36 

366.39 


With over 100 yams but 
not over 120 yarns per 
square inch, counting 
warp and filling 

With over 120 yams per 
square inch, counting 
warp and filling 
Other 

Tablecloths and napkins: 

Of cotton: „ 

[Damask] 

Other: 

Not block-printed by hand: 
[Plain-woven, wholly 
of cotton] 


do. 


do. 

do. 


Other: 


366 .U 710 

Certified hand- 
loomed and folk¬ 



lore products 

Of vegetable fibers, except cotton: 

do. 

366.48 

Damask 

Other: 

do. 

366.51 

Tablecloths 

do. 

366 . 5 U 

Napkins 

do. 
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37032 


NOTICES 


Annex I 

Part 1: Petitions Accepted for Kevicw 


Case 

No. 



TSUS or 

• 



• 

tsiisa y ; 

it em No. ’ 


Art ic le 

m 


Petitioner 


A. Petitions to add products to the list of eligible articles for the G eneralized System 

of Preferences (con.) 


78-91 

78-92 


78-93 


78 - 9 ^ 


372.60 

372.65 


373.22 


Mufflers, scarves, shawls, and veils, all the 
foregoing of textile materials: 

[Lace or net articles, whether or not ornamented, 
and other articles, ornamented] 

Other articles, not ornamented: 

Of silk: 

* Not knit: 

Weighing over 1 ounce per 
square yard and rectangular 
in shape: 

Valued over $5 per 
dozen 

Other 


Government of India 
do. 


Men's and boys' neckties, of textile materials: 
Not ornamented: 

Of silk: 

Not knit 


do. 


Hosiery: 

Lace or net hosiery, whether or not ornamented, 
and other hosiery ornamented: 

[Of vegetable fibers] 

Of wool: 

Embroidered: 

374.25 Valued over $3.50 per dozen 

pairs Government of Bolivia 

or or 

374.25pt. * Certified folklore products of 

llama and alpaca hair do. 


Other women's, girls', or infants' wearing apparel, 
not ornamented: 

Of silk: 

Not knit : 

[Subject to cotton restraints; 
subject to wool restraints; 
subject to man-made fiber restraints] 

78-97 382.72pt. Other Government of India 

1/ Tariff Schedules of the United States Annotated (19 U.S.C. 1202). 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 



















NOTICES 

Annex I 

Part I: Petitions Accepted for Review 


Case 

No. 


; TSUS or ; 


; tsusa y ; 

Article ) 

* item No. ] 



Petitioner 


A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


Cyclic organic chemical products in any physical 
form having a benzenoid, quinoid, or modified 
benzenoid structure* not provided for in subpart 
A or C of part 1 of schedule 1* of the Tariff 
Schedules of the United States: 

[Products provided for in TSUS items 403.02 
through 403.50] 


\ 


Other: 

[E thoxy quin (1,2-Dihydro- 6 -e thoxy-2,2, 
4-trimethylquinoline)] 


78-98 

1*03.6065 

or 

l*03.6065p! . 

Other: 

Amines having one or more oxygen 
functions, and their derivatives 
or 

D(-)-Para-hydroxphenylglyeine 

Plantex/Ikapharm Ltd., Israel 

do. 

78-99 

It 06.02 

Colors, dyes, stains, and related products: 

Sulfur black, "Colour Index Nos. 53185, 

53190, and 53195" 

Government of India 

78-100 

li 06 . 0 l* 

Vat blue 1 (synthetic indigo), "Colour 

Index No. 73000" 

do. 

78-101 

I 1 O 6 .IO 

Acid black 31, 50, 94, 129; 
acid blue 45, 54, 106 , 127, 129, 143; 
acid brown 44, 46, 48, 58, 188 , 189; 
acid green 40; « 

acid red 130, 145, 174, 211; 



acid violet 19, 31, 4l, 48; 
acid yellow 2, 75, 116 ; 
basic blue 3; 
basic orange 22; 
basic red 13, l4; 
basic yellow 1, 11, 13; 
direct black 62 , 91; 

direct blue 86, 92, 106, 108 , 109 , l 60 , 172; 

direct brown 103, 115, 116 ; 

direct green 5, 29, 31; 

direct orange 37; 

direct red 83; 

direct yellow 28 ; 

disperse blue 30; 

disperse red 4; 

fluorescent brightening agent 18 , 24, 32; 

ingrain blue 2; 

mordant black 8; 

mordant green 47; 

mordant red 17, 27; 

reactive black 1; 

reactive blue 1, 2, 4; 

reactive orange 1; 

reactive red 1, 2, 3, 5, 6; 

reactive yellow 1; 
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37034 


NOTICES 


Annex I 

Part 1: Petitions Accepted for Review 


TSUS or 




TSIISA y ; 

Art lclc 

Petitioner 


Item No. 

. 




A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


78-101 U06.10 

(con.) (con.) 


78-102 1*06.50 


78-103 1*06.60- 


78-101* 1*06.70 


Colors, dyes, stains, and related products (con.): 

Acid black 31, 50, etc. (con.): 

solvent orange 11; 

solvent yellow 25; 

vat blue 2; 

vat brown 3;* 

vat orange 2, 7; 

vat red 1*1*; 

vat violet 9, 13; 

vat solubilized orange 3; and 

vat yellow 1*, 20; 

all the foregoing obtained, derived, or 
manufactured in whole or in part from any 
product provided for in subpart A or B of 
part 1 of schedule 1* of the Tariff Schedules 

of the United States Government of India 

Colors, dyes, and stains (except toners), 
whether soluble or not in water, obtained, 
derived, or manufactured in whole or in 
part from any product provided for in 
subpart A or B of part 1 of schedule h of 

the Tariff Schedules of the United States do. • 

Natural alizarin and natural indigo; colors, 
dyes, and stains (except toners), whether 
soluble or not in water, obtained, derived, 
or manufactured in whole or in part from 
natural alizarin or natural indigo; color 
acids, color bases, indoxyl, indoxyl 
compounds, and leuco-compounds (whether 
colorless or not), obtained, derived, or 
manufactured in whole or in part from natural 
alizarin, natural indigo, or any product 
provided for in subpart A or B of part 1 of 
schedule U of the Tariff Schedules of the 

United States do. 

Color lakes and toners, obtained, derived, or 
manufactured in whole or in part from natural 
alizarin, natural indigo, or any product 
provided for in subpart A or B of part 1 of 
schedule U of the Tariff Schedules of the 

United States do. 
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37035 


Annex I 

Part 1: Petitions Accepted for Review 


1 ,ise : 

v». : 

TSUS or 



TSIISA If 
item No. * 

Article 

Petitioner 

A. 

Petitions to add 

products to the list of eligible articles for the Generalized System 


of Preferences 




Products suitable for medicinal use, and drugs: 




Obtained, derived, or manufactured in whole 
or in part from any product provided for in 
subpart A or B of part 1 of schedule 4 of 




the Tariff Schedules of the United States: 




Drugs 

[Products provided for in TSUS items 

1(07.20 through 1(07.80] 




Other: 




Anti-inYective agents: 




Antibiotics: 


78-105 

1(07.8511 

Ampicillin and its salts 
[Penicillin G salts] 

Plantex/Ikapharm Ltd., Israel 

78-106 

U07.8517 

Penicillin, not specially 
provided for 

do. 


or 

or 



l(07.8517pt. 

Amoxicillin trihydrate 

do. 



Anti-infective sulfonamides: 




[Sulfathiazole and 
sulfathiazole sodium] 


78-107 

1(07.8523 

Other 

do. 


or 

or 



1(07.852 3pt. 

Sulfamethoxazole 

do. 

78-108 

1(07.8527 

Anti-infective agents, not 
specially provided for 

do. 


or 

or 



l(07.8527pt. 

Trimethoprim 

Drugs primarily affecting the 
central nervous system, except 
alkaloids and their derivatives: 

do. 

78-109 

U07.8555 

Antidepressants, tranquilizers, 
and other psychotherapeutic 
agents 

do. 


or 

or 



!*07.8555pt. 

Amitriptyline and imipramine 

do. 


Fluorspar: 

78-110 522. 2U Containing not over 91% by weight of calcium 

fluoride 


Other base metals, unwrought, and waste and scrap 
of such metals: 

Alloys of base metals: 

[Alloys of antimony, bismuth, barium, boron, 
calcium, strontium, thorium, vanadium; or 
rare-earth metals (including scandium and 
yttrium)] 

Other alloys, unwrought: 

78-111 632.81*20 Containing by weight 9 6% or more 

but less than 99% of silicon 


The Fluorspar Company of Kenya, 
Ltd., Kenya 


Government of Yugoslavia 
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NOTICES 


Anne* I 

Part 1: Petitions Accepted for Review 


TSIIS or 

T*USA 1 / ; 

Artic lc 


Petitioncr 

* item No. * 





A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con.) 


73-112 61*2.08 

78-113 6U2.11 


78-111* 6U2. ll* 


78-115 650.15 

78-116 650.21 

78-117 650.1*5 

78-118 650.56 

78-119 670.58 


Strands, ropes, cables, and cordage, all the fore¬ 
going, of wire, whether or not cut to length, and 
whether or not fitted with hooks, swivels, clamps, 
clips, thimbles, sockets, or other fittings or 
made up into slings, cargo nets, or similar 
articles: 

Not fitted with fittings and not made up into 
articles: 

Not covered with textile or other non- 
metallic material: 

Wire strand: 

[Of nickel] 

Of stainless steel Government of Colombia 

[Of copper] 

Other • do. 

Ropes, cables, and cordage other 
than wire strand: 

Valued 13 cents or more per 
pound: 

Of stainless steel do. 

Knives not specially provided for elsewhere in 
subpart E of part 3 of schedule 6 of the Tariff 
Schedules of the United States, and cleavers, 
with or without their handles: 

Knives with their handles: 

[With stainless steel handles*, with 
animal horn, bone, ivory, mother-of- 
pearl, or shell handles] 

With rubber or plastic handles: 

Table, kitchen, and butcher knive 3 do. 

Other: 

[Hunting knives with wood handles] 

Other do. 

Fork 3 , spoons, and ladles, all the foregoing which 
are kitchen or table ware, with or without their 
handles: 

Forks: 

With their handles: 

With rubber or plastic handles Government of Malaysia 

Spoons and ladles: 

With base metal (except stainless steel) 

or nonmetal handles Government of Colombia, 

Government of Malaysia 


Parts of textile machinery: 

Needles for knitting machines: 

Latch needles Government of Brazil 
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37037 




Annex I 

Part 1: Petitions Accepted for Review 


»‘ase : 

\’o. : 

TSUS or 
TSUSA \J 
item No. 

Article 

Petitioner 

A. 

Petitions 

to add oroducts to the list of eligible articles for the Generalized System 

78-120 

of Preferences (con.) 

Radiotelegraphic and radiotelephonic transmission 
and reception apparatus; radiobroadcasting and 
television transmission and reception apparatus, 
and television cameras; record players, phonographs, 
tape recorders, dictation recording and transcribing 
machines, record changers, and tone arms; all of 
the foregoing, and any combination thereof, whether 
or not incorporating clocks or other timing 
apparatus, and parts thereof: 

Record players, phonographs, record changers, 
turn-tables, and tone arms, and parts of the 
foregoing: 

685.3270 Tone arms; and parts of the foregoing 

Government of Argentina 

78-121 

686.1035 

Resistors, fixed or variable (including potentiom¬ 
eters, but not including heating elements), and 
parts thereof: 

Variable resistors (including potentiometers): 

(Wirewound] 

Other 

Electromecaica Portuguesa Preh 

78-122 

687.60 

Electronic tubes (except X-ray tubes); photocells; 
transistors and other related electronic crystal 
components; mounted piezo-electric crystals; all 
the foregoing and parts thereof: 

[Television picture tubes] 

Other 

Lda., Portugal, 

Government of Malaysia 

Government of Argentina 

78-123 

687.6025 

Transistors and related electronic 
crystal components; mounted piezo¬ 
electric crystals: 

Transistors: 

With a dissipation rating 


78 -12U 

687.6027 

of less than 1 watt 

With a dissipation rating 

Government of Malaysia, 
Government of Singapore 

78-125 

687.6031 

of 1 watt or greater 

Integrated circuits: 

Monolithic: 

Linear 

Government of Malaysia, 
Government of Singapore 

Government of Malaysia 

78-126 

687.6036 

Other: 

Bipolar: 

Transistor- 


78-127 

687.6037 

transistor logic 

Emitter coupled 

do. 



logic 

do. 

78-128 

687.6039 

Other 

4 do. 

78-129 

687 . 601*3 

Other: 

Metal oxide 


78-130 

687 . 601*6 

silicon 

• Other 

do. 

do. 

78-131 

687.6053 

Other 

do. 


1/ Tariff Schedules of the United States Annotated (19 U.$.C.*_-12Q2j—~ 


FEDERAl REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 














37038 


NOTICES 


Annex I 

Part 1: Petitions Accepted for Review 


* TSUS or 




; tsusa 1/ ; 

Article 

Petitioner 

• 

item No. * 





A. 


Petitions to add products to the list of eligible articles for the 

of Preferences (con. ) 





Electronic tubes (except X-ray tubes), etc. (con.): 
Other (con.): 

Transistors and related electronic crystal 
components, etc. (con.): 

Diodes and rectifiers: 


78-132 

687.6058 

Photo-sensitive 

Government of Malaysia 

78-133 

687 .6059 

Zener 

do. 

78-13 1 * 

687.6061 

Microwave 

do. 

78-135 

687.6062 

Thyristors 

Other: 

do. 

78-136 

687.6066 

With a maximum curi*ent of 




0.500 amperes or less 

do. 

78-137 

687.6067 

Other 

do. 

78-138 

687.6068 

Mounted piezo-electric crystals 

Other, including parts not specially 
provided for: 

[Parts of semi-conductors] 

Government of Singapore 

78-139 

687.6086 

or 

Other 

or 

do • 


687 .6086pt. 

Electronic tube mounts 

do. 

78-ltO 

♦ 

Gloves and glove linings, of textile materials: 

Gloves not of lace or net and not ornamented, 
and glove linings: 

Of wool: 

Gloves: 


701..65 - 

or 

Valued over per dozen pairs 

or 

Government of Bolivia 

78-lltl 

70l».65pt. 

Certified folklore products 

Gloves of rubber or plastics: 

Seamless: 

do. 

705.82 

Surgical and medical 

Luggage and handbags, whether or not fitted with 
bottle, dining, drinking, manicure, sewing, 
traveling, or similar sets; and flat goods: 

Of leather: 

Luggage and handbags: 

The Ansell Corporation 
Wilmington, DE, 

Government of Malaysia 

78-11.2 

706.06 

Of reptile leather 

Furniture, and parts thereof, not specially 
provided for: 

Government of Argentina, 
Government of Colombia 

78-11.3 

727.10 

Of unspun fibrous vegetable materials 

Government of the Philippines 
Government of Singapore 

1/ Tariff 

Schedules of the United States Annotated (19 U.S.C. 1202). 
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Annex I 

Part 1: Petitions Accepted for Review 


; TSUS or 



TSUSA J/ ; 

Articlc 

Petitioner 

* item No. | 




A. Petitions to add products to the list of eligible articles for the Generalized System 

of Preferences (con,) 


78 - 1 ** 


78-1*5 


78 - 1*6 


Dolls, and parts of dolls including doll clothing: 
[Doll clothing imported separately] 

737.22 Other 


Dolls (with or without clothing): 
[Stuffed] 

Other: 

737.2225 13 inches and under in height 


or or 

737«2225pt. Dolls made of glass beads 

760.*8 Cased pencils, and pencils not specially provided 

for 


Government of Colombia, 
Government of Bolivia 


Horne International 
San Diego, CA 


do. 


Jerusalem Pencils, Ltd., Israel 


/ 


B. Petitions to remove products from the list of eligible articles for the Generalized 

System of Preferences. 


78-1*7 


78 - 1*8 


121.25 


121.65 


Leather, in the rough, partly finished, or finished: 

[Chamois, patent] 

Upholstery leather Tanners Council of America 

New York, NY 

Other: 

[Calf and kip; pig and hog] 

Other: 

Fancy: 

v [Coat and kid] 

Other do. 
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NOTICES 

Annex I 


Part 1: Petitions Accepted for Review 

1 use 

Xo. 

; TSUS or 

TSUSA y 

11 em No. 

Art icle 

Petitioner 


B. Petitions 

to remove products from the list of eligible articles for 

the Generalized 


System of Preferences (con.) 


78-11*9 


78-150 

78-151 


78-152 


Articles not specially provided for of a type used 
for household, table, or kitchen use; toilet and 
sanitary wares; all the foregoing and parts 
thereof, of metal: 

Articles, wares, and parts, of base metal, 
not coated or plated with precious metal: 

Of iron or steel: 

Not enameled or glazed with 
vitreous glasses: 

[Cast articles, coated; of 
tin plate] 

Other: 

[Cooking ware, and parts 
thereof, wholly or 
almost wholly of cast-iron] 


653 . 9^25 


65** .1015 
65**.1055 


708.011*0 


Other: 

[Toilet and sanitary 
ware] 

Other: 

Stainless steel 
cooking and 
kitchen ware 


Of aluminum: 

Not enameled or glazed and not 
containing non-stick interior 
finishes: 

Cast cooking and kitchen ware 
Enameled or glazed or containing 
non-stick interior finishes: 

Cast cooking and kitchen ware 

Lenses, prisms, mirrors, and other optical elements, 
all of the foregoing whether mounted or not mounted: 
Not mounted: 

Lenses: 

Ophthalmic: 

[Contact] 

Other 


Metal Cookware Manufacturer’s 
Association, Washington, DC 


do. 


do. 



Optical Manufacturer’s Association, 
Arlington, VA 


Eyeglasses, lorgnettes, goggles, and similar articles, 
all the foregoing whether used for corrective, pro¬ 
tective, or other purposes; frames and mountings for 
any of the foregoing, and parts of such frames and 
mountings: 

78-153 708.1*7 Frames and mountings, and parts thereof do. 
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Annex I 

Part I: Petitions Accepted for Review 


r.ise 

No. 


TSUS or 



TsusA i/ ; 

Article 

Petitioner 

item No. ] 




B. Petitions to remove products from the list of eligible articles for the Generalized 

System of Preferences (con.) 


78 - 15 ** 


78-155 


78-156 


78-157 


708.53 

or 

708.53pt. 


722.1210 


Refracting or reflecting telescopes, whether 
monocular or binocular; astronomical instruments 
not specially provided for; frames and mountings 
for any of the foregoing articles, and parts of 
such frames and mountings: 

Telescopes: 

Not designed for use with infra-red 
light: 

[Field glasses and opera glasses; 

prism binoculars] 

Other 

or 

Firearm scopes 

Photographic cameras (other than motion-picture 
cameras), photographic enlargers, and combination 
camera-enlargers: 

[Having a photographic lens valued over 

50 percent of value of article] 

Other cameras: 

Fixed-focus: 

Hand-held type: 

110 cameras 


Other: 

[instant-print cameras] 
722.1225 Other 


W.R. Weaver Company 
El Paso, TX 
do. 


National Association of Photographic 
Manufacturers, Inc. 

Harrison, NY 


do. 


Stringed musical instruments: 

Pianos (including player pianos; whether or 
not with keyboards); harpsichords, clavichords, 
and other keyboard stringed instruments: 

[Pianos (including player pianos, whether 
or not with keyboards), except grand 
pianos] 


725.03 


Other 


United Furniture Workers of America 
New York, NY 


Wind musical instruments: 
Organs: 

78-158 725.10 Pipe 


do • 
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NOTICES 

Annex I 


Part 1: Petitions Accepted for Review 


1‘ase 

No. 

; TSUS or 

; TSIISA 1/ 

item No. 

Art icle 

Petitioner 


B. Petitions 

to remove products from the list of eligible articles for the Generalized 

78-159 

System of Preferences (con.) 

Pistols, revolvers, rifles, shotgums, and combination 
shotguns and rifles, all the foregoing which are 
firearms designed to fire shot, pellets, or bullet3 
(except firearms provided for in TSUS item 730.10): 
Shotguns: 


730.37 

Valued not over $5 each 

Winchester Group 

New Haven, CT 

78-160 

730.39 

Valued over $5 but not over $10 each 

do. 

78-161 

730.1*1 

Valued over $10 but not over $25 each 

do. 

78-162 

730. **3 

Valued over $25 but not over $50 each 

do. 

78-163 

730.1*5 

Valued over $50 each 

Fish hooks, including snelled hooks: 

do. 

78-16** 

731.05 

Snelled hook 3 

Fishing reels and parts thereof: 

Reels: 

American Fishing Tackle 
Manufacturers Association 
Chicago, IL, 

Tackle Representative Association 
Chicago, IL 

78-165 

731.20 

Valued not over $2.70 each 

do. 

78-166 

731.22 

Valued over $2.70 but not over $8.1*5 each 

do • 

78-167 

731.2U 

Valued over $8.1*5 each 

do. 

78-168 

731.26 

Parts 

Equipment designed for sport fishing, fishing 
tackle, and parts of such equipment and tackle, 
all the foregoing not specially provided for: 

do. 

78-169 

731.6020 

Artificial baits and flies 

do. 

78-170 

73**.20 

Game machines, including coin or disc operated 
game machines and including games having 
mechanical controls for manipulating the action, 
and parts thereof 

Toys, and parts of toys, not specially provided 
for: 

Wolverine Toy 

Booneville, AR 

78-171 

737.80 

Toys having a spring mechanism 

Other: 

[Kites] 

Other: 

[Toys having a friction or weight 
operated motor; toys having an 
electric motor] 

Other (except parts): 

[Wholly or almost wholly of 
rubber or plastics] 

do. 

78-172 

737.9550 

or 

737.9550pt 

Other 

or 

- Plastic percussion caps for 

toy guns 

Societe Pyragric, France 

do. 
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Annex I 

Part 1: Petitions Accepted for Review 


; TSUS or 



; TSUSA If \ 

Article 

Petitioner 

■ item No. \ 




B. Petit ions to remove products from the list of eligible articles for the Generalized 

System of Preferences (con.) 


Film, strips, sheets, plates, slabs, blocks, 
filaments, rods, seamless tubing, and other profile 
shapes, all the foregoing wholly or almost wholly 
of rubber or plastics: 

Not of cellulosic plastics materials: 

Film, strips, and sheets, all the 
foregoing which are flexible: 

[Made in imitation of patent leather] 
Other: 


78-173 

771.U212 

Of polyvinyl chloride 

The Plastics Import Action 




Committee 




Washington, DC 

IQ-IJU 

790.15 

Fly ribbons (ribbon fly catchers) 

Aeroxon Products, Inc. 


New Rochelle, NY 

Wearing apparel not specially provided for, of 
leather: 

[Of reptile leather] 

Other: 

[Containing 50% or more by weight of 
cotton, wool, or mem-made fibers, or 
any combination thereof, or containing 
50% or more by weight of textile 
materials with wool comprising 17^ or 
more by weight of the article] 

78-175 791.76 Other National Outerwear and Sportswear 

Association, Inc. 

New York, NY 

Amalgamated Clothing and Textile 
Workers Union, AFL-CIO 
New York, NY 
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NOTICES 


Annex ! 

Part I: Petitions Accepted for Review 


Tase 

No. 


TSUS or 
; TSUSA \J 
item No. 

Article 

Petitioner 

C. Petitions to subdivide TSUS items currently designated as eligible articles for the 

Generalized System of Preferences. 

« 

Household utensils and parts thereof, all the fore¬ 
going not specially provided for, of wood: 

[Of mahogany (Swietenia spp. or Khaya spp.)] 

Other: 

[Coat and garment hangers] 


[206.98] 

Other: 


206 .98pt. 

Wooden drapery hardware 

Essex Mercantile Corporation 


Brooklyn, NY 

206 .98pt. 

Other 

Stoves, central-heating furnaces and burners. 



ranges, cookers, grates, space heaters and similar 
heating or cooking apparatus, all the foregoing, 
of base metal, not electrically operated, of types 



used in the household, hotels, restaurants, or 
offices; and parts thereof, of base metal: 


[653.1*9] 

Stoves and stove parts wholly or almost 
wholly of cast-iron: 


653.1*9pt. 

Cast iron parts for commercial kitchen 



ranges and stoves 

Parker International 
Hollywood, CA 

653.1*9pt. 

Other 


[685.90] 

Electrical switches, relays, fuses, lightning 
arresters, plugs, receptacles, lamp sockets, 
terminals, terminal strips, Junction boxes and 
other electrical apparatus for making or breaking 
electrical circuits, for the protection of 
electrical circuits, or for making connections 
to or in electrical circuits; switchboards 



(except telephone switchboards) and control 
panels; all the foregoing and parts thereof 

Fuses: 

In circuits of less than 2,300V: 


685.90pt. 

Glass cartridge fuses in circuits 



of 250 volts or less 

D & R Associates, Inc. 

Boca Raton, FL 

685.90pt. 

Other 

Tires, and tubes for tires, of rubber or plastics: 



Pneumatic tires: 

[Airplane; bicycle; designed for tractors 
provided in TSUS item 692.30 or for 
agricultural or horticultural machinery 
or implements provided for in TSUS item * 
666 .00] 

• 

[772.51] 

Other: 


772.51pt. 

Motorcycle tires 

P.J. Co., Inc. 

Carson, CA 

772.51pt. 

Other 



78-1T6 


78-177 


78-178 


78-179 
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[ 8010 - 01 ] 

SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 10359; 812-41061 

ARCS EQUITIES CORP. 

Filing of Application for Amendment to Order 

August 14, 1978. 

Notice is hereby given that Arcs Eq¬ 
uities Corp. (“Applicant”), 850 Third 
Avenue, New York, N.Y. 10022, a New 
York corporation, filed an application 
on August 11, 1978, pursuant to sec¬ 
tions 6(c) and 6(e) of the Investment 
Company Act of 1940 (“Act”), for an 
amendment to an order of the Com¬ 
mission dated February 22, 1978 (In¬ 
vestment Company Act Rel. 10128), as 
amended June 30, 1978 (Investment 
Company Act Rel. No. 10301), which 
temporarily exempted Applicant from 
the provisions of section 7 and certain 
other provisions of the Act from May 
13, 1977, to August 31, 1978. Applicant 
seeks an amendment to the amended 
order to extend the temporary exemp¬ 
tion from August 31, 1978, until the 
earlier of September 11, 1978, or such 
time as the Commission has acted 
upon Applicant’s original application 
under sections 3(b)(2) and 6(c) of the 
Act. The original application was filed 
by Applicant and Federated Capital 
Management Associates, Inc., a Dela¬ 
ware corporation, which merged into 
Applicant in January 1978. for an 
order of the Commission declaring 
that they are not investment compa¬ 
nies or, in the alternative, declaring 
that they are exempt from all provi¬ 
sions of the Act. All interested persons 
are referred to the application for 
amendment to the prior order on file 
with the Commission for a statement 
of Applicant’s representations, which 
are summarized below. 

Applicant states that as part of the 
Consent and Undertaking (“Con¬ 
sent”), which is incorporated in the 
Final Judgment of Permanent Injunc¬ 
tion and Other Equitable Relief en¬ 
tered against Applicant in connection 
with the settlement of the litigation 
commenced by the Commission in Jan¬ 
uary 1978 against Applicant and 
others, Applicant was required to ap¬ 
point two additional new independent 
Directors and establish an audit com¬ 
mittee of the Board of Directors of 
Applicant composed of such new inde¬ 
pendent Directors. The new Directors 
have the responsibility, among other 
things, to review as to fairness to Ap¬ 
plicant and Applicant’s stockholders, 
and to recommend to the Board of Di¬ 
rectors of Applicant the approval or 
disapproval of proposed sales or pur¬ 
chases of Applicant’s securities by Ap¬ 


plicant. as well as proposed transac¬ 
tions between Applicant and Bates 
Manufacturing Co., Inc. (“Bates”) and 
any proposed transactions whereby 
Applicant will be liquidated, dispose of 
all or substantially all of its assets, or 
otherwise cease to exist. 

Applicant states that, as part of the 
Consent, it has also granted to Bates 
an option to acquire 135,000 shares of 
Bates Common Stock owned by Appli¬ 
cant at a price of $31 per share 
(“Option”). The Option, which origi¬ 
nally expired on May 18, 1978, was ex¬ 
tended by stipulation executed by all 
parties to the aforementioned litiga¬ 
tion and court order to August 31, 
1978, or until such earlier date as Ap¬ 
plicant shall be liquidated, or until an 
earlier date determined by court order. 
On May 16, 1978, the Board of Direc¬ 
tors of Bates took action to approve 
the exercise of the Option, such exer¬ 
cise to be effective on August 31, 1978, 
or at an earlier date as provided for by 
court order. 

Applicant represents that since the 
execution of the Consent, it has been 
proceeding diligently to comply with 
the terms and provisions of the Con¬ 
sent and to complete the formulation 
of a Plan of Complete Liquidation and 
Dissolution (“Plan”). Applicant fur¬ 
ther represents that Applicant’s Audit 
Committee and Board of Directors 
have reviewed the Plan and filed on 
July 14, 1978, preliminary proxy mate¬ 
rial with the Commission as required 
under the Securities Exchange Act of 
1934 before submitting the Plan to 
stockholders at a Special Meeting of 
Stockholders (“Stockholders Meet¬ 
ing”) which had been scheduled for 
August 29, 1978. The written com¬ 
ments of the staff of the Commission 
with respect to such preliminary 
proxy material were received in a 
Letter of Comments, dated August 8, 
1978. 

Applicant seeks to amend the prior 
exemptive orders to extend the period 
of temporary exemption of Applicant 
from the provisions of section 7 and 
certain other provisions of the Act for 
the following reasons. The complex 
problems encountered by Applicant in 
connection with the formulation of 
the Plan, including tax matters relat¬ 
ing to the exercise by Bates of the 
Option, research with respect to other 
tax matters, the scheduling of dates 
for distributions under the Plan in 
light of applicable rules governing 
trading of Applicant’s securities 
during the period when distributions 
are to be made under the Plan, and 
the complexity of matters covered by 
the preliminary proxy material, did 
not permit the filing of preliminary 
proxy material for the Stockholders 
Meeting until July 14. 1978. 

Furthermore, Applicant states that 
written comments of the staff of the 


Commission on the preliminary proxy 
material were not received until 
August 8. 1978, and that these com¬ 
ments raise additional substantive 
questions which directly affect the 
Plan and scheduling problems related 
thereto. Applicant asserts that the 
staff of the Commission has also re¬ 
quested that amended preliminary 
proxy material be filed for review and 
has indicated that additional com¬ 
ments may be made thereon. 

For these reasons. Applicant con¬ 
tends that there is insufficient time 
before August31, 1978, to prepare and 
file amended preliminary and defini¬ 
tive proxy material for the Stockhold¬ 
ers Meeting, to solicit proxies from 
stockholders prior to such meeting 
within the period prescribed by the 
laws of the State of New York, and to 
liquidate Applicant if the Plan is ap¬ 
proved by the stockholders. 

Section 6(c) of the Act provides that 
the Commission, by order upon appli¬ 
cation, may conditionally or uncondi¬ 
tionally exempt any person from any 
provision or provisions of the Act, if 
and to the extent that such exemption 
is necessary or appropriate in the 
public interest, and consistent with 
the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. 

Section 6(e) of the Act provides that, 
if, in connection with any order under 
section 6 exempting any investment 
company from section 7, the Commis¬ 
sion deems it necessary or appropriate 
in the public interest or for the protec¬ 
tion of investors that certain specified 
provisions of the Act pertaining to reg¬ 
istered investment companies shall be 
applicable in respect of such company, 
the provisions so specified shall apply 
to such company, and to other persons 
in their transactions and relations 
with such company, as though such 
company were a registered investment 
company. 

Notice is further given that any in¬ 
terested person may, not later than 
September 7, 1978, at 5:30 p.m., submit 
to the Commission in writing a request 
for a hearing on the matter accompa¬ 
nied by a statement as to the nature of 
his interest, the reason for such re¬ 
quest, and the issues, if any, of fact or 
law proposed to be controverted, or he 
may request that he be notified if the 
Commission shall order a hearing 
thereon. Any such communication 
should be addressed: Secretary, Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549. A copy of such re¬ 
quest shall be served personally or by 
mail upon Applicant(s) at the 
address(es) stated above. Proof of such 
service (by affidavit, or in case of an 
attorney at law. by certificate) shall be 
filed contemporaneously with the re¬ 
quest. As provided by Rule 0-5 of the 
Rules and Regulations promulgated 
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under the Act, an order disposing of 
the application will be issued as of 
course following said date unless the 
Commission thereafter orders a hear¬ 
ing upon request or upon the Commis¬ 
sion’s own motion. Persons who re¬ 
quest a hearing, or advice as to wheth¬ 
er a hearing is ordered, will receive 
any notices and orders issued in this 
matter, including the date of the hear¬ 
ing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

[FR Doc. 78-23393 Filed 8-18-78; 8:45 ami 


[ 8010 - 01 ] 

[File No. 1-32563 

MILLER-WOHL CO., INC 

Application to Withdraw from Listing and 
Registration 

August 16, 1978. 

The above-named issuer has filed an 
application with the Securities and 
Exchange Commission, pursuant to 
section 12(d) of the Securities Ex¬ 
change Act of 1934 and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the American Stock 
Exchange, Inc. (“Amex”). 

The reasons alleged In the applica¬ 
tion for withdrawing this security 
from listing and registration include 
the following; 

The common stock of The Miller- 
Wohl Co., Inc. (the “Company”) has 
been listed for trading on the Amex 
since July 6, 1945. On April 28. 1978, 
the stock was also listed for trading on 
the New York Stock Exchange. Inc. 
(“NYSE”) and concurrently therewith, 
such stock was suspended from trad¬ 
ing on the Amex. The Company’s 
Board of Directors has determined 
that it is advisable to withdraw its 
common stock from listing on the 
Amex in view of the recent listing of 
such common stock on the NYSE. 

The application relates solely to the 
withdrawn from listing and registra¬ 
tion on the Amex and shall have no 
effect on the continued listing of such 
common stock on the NYSE. The 
Amex t has posed no objection in this 
matter. 

Any interested person may. on or 
before September 13, 1978, submit by 
letter to the Secretary of the Securi¬ 
ties and Exchange Commission. Wash¬ 
ington. D.C. 20549. facts bearing upon 
whether the application has been 
made in accordance with the rules of 
the Exchange and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 


Commission will, on the basis of the 
application and any other information 
submitted to it, issue an order grant¬ 
ing the application after the date men- 
tined above, unless the Commission 
determines to order a hearing on the 
matter. 

For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

[FR Doc. 78-23395 Filed 8-18-78; 8:45 am] 


[ 8010 - 01 ] 

[Release No. 34-15067; File No. SR-NASD- 
78-91 

NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC 

S«lf-R«gulatory Organizations; Proposed Rule 
Change 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934. 15 
U.S.C. 78s(b)(l), as amended by Pub. 
L. No. 94-29, 16 (June 4, 1975), notice 
is hereby given that on July 25, 1978, 
the National Association of Securities 
Dealers. Inc. (“NASD”) filed with the 
Securities and Exchange Commission 
a proposed rule change as follows; 

Statement of the Terms of Substance 

of the Proposed Rule Change 

THE NASD’S STATEMENT OF TEXT OF 
PROPOSED RULE CHANGE 

The following is the full text of the 
proposed amendment to schedule A, 
under article III, section 1 of the By¬ 
laws of the National association of Se¬ 
curities Dealers, Inc. (Material to be 
deleted is bracketed, material to be 
added is italicized.) 

Schedule A 

Assessments and fees, pursuant to the 
provisions of Article III of the By-Laws of 
the Corporation, shall be determined on the 
following basis after tOctober 1, 1977] Octo¬ 
ber 1, 1978. 

SECTION i—ASSESSMENTS 

Each member shall pay an annual assess¬ 
ment composed of the following: 

(a) A basic membership fee of $250. 

[(b) An amount equal to a percentage of 
gross income, as defined in section 5 of this 
schedule for the preceding calendar year as 
follows: 

(i) 0.17 percent of gross income from 
State and municipal securities transac¬ 
tions. and 

(li) 0.21 percent of gross Income from 
other over-the-counter transactions In se¬ 
curities. 

Note.— For reports of 1977 gross Income 
(to be filed in 1978), members shall elect to 
report gross income either for the preceding 
calendar year or for the member’s fiscal 
year ending within the preceding calendar 
year. Each member must make the initial 
one-time election when filing the 1977 gross 


income report and the election shall be 
binding for future years. New members will 
be provided an opportunity to make this 
election after they become members.l 
(6) An amount equal to: 

(i) 0.19 percent of annual gross income 
from State and municipal securities trans- 
action, and 

(if) 0.23 percent of annual gross income 
from other over-the-counter securities 
transactions. 

A member must report annual gross income, 
as defined in Section 5 of this Schedule . for 
the preceding calendar year unless the 
member made a binding, one-time election 
in 1977 to report annual gross income on 
the basis of its fiscal year ending during the 
preceding calendar year. New members may 
make this election during the first year of 
membership. 

(Remainder of Schedule A is unchanged) 

THE NASD’S STATEMENT ON PURPOSE OF 
PROPOSED RULE CHANGE 

The proposed amendment to section 
1(b) will increase the Association’s as¬ 
sessment rate and insure that the As¬ 
sociation will receive adequate funding 
to continue to fulfill its regulatory 
function. The lower rate for gross 
income from State and municipal secu¬ 
rities transactions is being continued 
because of the additional financial 
burden imposed upon municipal secu¬ 
rities broker/dealers in supporting the 
Municipal Securities Rulemaking 
Board. 

THE NASD’S STATEMENT ON BASIS UNDER 
THE ACT FOR PROPOSED RULE CHANGE 

It is the responsibility of the Associ¬ 
ation under section 15A of the Securi¬ 
ties Exchange Act, as amended, to reg¬ 
ulate its members and persons associ¬ 
ated with its members who deal in se¬ 
curities. Section 15A(b) provides that 
an association of brokers and dealers 
shall not be registered as a national se¬ 
curities association unless the Com¬ 
mission determines that the rules of 
the association provide for the equita¬ 
ble allocation of reasonable dues, fees, 
and other charges among members 
and issuers and other persons using 
any facility or system which the asso¬ 
ciation operates or controls. The pro¬ 
posed changes in schedule A provide 
for an equitable allocation of the rea¬ 
sonable dues and fees among the mem¬ 
bers of the Association and is in fur¬ 
therance of the purposes of the act. 

THE NASD’S STATEMENT ON COMMENTS RE¬ 
CEIVED FROM MEMBERS, PARTICIPANTS 
OR OTHERS ON PROPOSED RULE CHANGE 

Under article III, section 1 of the 
By-Laws of the Association, member¬ 
ship approval of a change in a fee 
schedule is not necessary. Therefore, 
comments of the membership on the 
proposed amendments to schedule A 
were not solicited or received. 
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THE NASD'S STATEMENT ON BURDEN ON 
COMPETITION 

Section 15A of the Securities Ex¬ 
change Act places on the Association 
the responsibility to regulate the ac¬ 
tivities of its members, and provides 
the statutory basis for the assessment 
of equitable fees. Thus, it is felt that 
there is no burden on competition im¬ 
posed by the proposed rule change, 
and that it is in furtherance of the 
purposes of the act. 

THE NASD'S STATEMENT ON BASIS FOR 

RULE TAKING. OR BEING PUT INTO 

EFFECT PURSUANT TO SECTION 19<bX3) 

The proposed amendments are to 
take effect immediately under para¬ 
graph (A) of section 19(b)(3) of the Se¬ 
curities Exchange Act. The use of this 
paragraph is authorized because these 
amendments establish or change a 
due, fee, or other charge. At any time 
within 60 days of the filing of such 
proposed rule change, the Commission 
may summarily abrogate such rule 
change if it appears to the Commis¬ 
sion that such action is necessary or 
appropriate in the public interest, for 
the protection of investors, or other¬ 
wise in furtherance of the purposes of 
the Securities Exchange Act of 1934. 

Interested persons are invited to 
submit written data, views, and argu¬ 
ments concerning the foregoing. Per¬ 
sons desiring to make written submis¬ 
sions should file six (6) copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission, 
500 North Capitol Street Washington, 
D.C. 20549. Copies of the filing with 
respect to the foregoing and all writ¬ 
ten submissions will be available for 
inspection and copying in the Public 
Reference Room, 1100 L Street NW., 
Washington, D.C. Copies of such filing 
will also be available for inspection 
and copying at the principal office of 
the above-mentioned self-regulatory 
organization. All submissions should 
refer to the file number referenced in 
the caption above and should be sub¬ 
mitted within 20 days of the date of 
this publication. 

For the Commission by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

August 16. 1978. 

CFR Doc. 78-23397 Filed 8-18-78; 8:45 am] 


[ 8010 - 01 ] 

tRel. No. 10360; 811-26401 

NICHOLAS DAILY INCOME FUND, INC 
Filing of Applicotion 

August 15. 1978. 

Notice is hereby given that Nicholas 
Daily Income Fund. Inc. (“Appli¬ 
cant"). 312 East Wisconsin Avenue. 
Milwaukee, Wis. 53202, registered 
under the Investment Company Act of 
1940 (“Act") as an open-end, diversi¬ 
fied management investment compa¬ 
ny, filed an application on June 26, 
1978, pursuant to section 8(f) of the 
Act, for an order of the Commission 
declaring that Applicant has ceased to 
be an investment company as defined 
in the Act. All interested persons are 
referred to the application on file with 
the Commission for a statement of the 
representations contained therein, 
which are summarized below. 

Applicant, a Maryland corporation, 
registered under the Act on June 11. 
1976; and on that date it also filed a 
registration statement (File No. 2- 
56607) on Form S-5 under the Securi¬ 
ties Act of 1933 covering 15,000,000 
shares of its common stock in connec¬ 
tion with a proposed public offering of 
its shares. This registration statement 
did not become effective, and was 
withdrawn pursuant to Applicant's re¬ 
quest on July 24. 1978. Thus, Appli¬ 
cant has never engaged in a public of¬ 
fering of shares of its common stock. 

The application states that Appli¬ 
cant never has had any assets, that it 
currently has no debts or other liabil¬ 
ities outstanding, and that it is not a 
party to any litigation or administra¬ 
tive proceeding. The application fur¬ 
ther states that although Applicant is 
presently a validly existing corpora¬ 
tion under Maryland law it is not en¬ 
gaged in nor does it propose to engage 
in any business activities other than 
those necessary for the winding-up of 
its affairs, and that its board of direc¬ 
tors will take the necessary action to 
effect the dissolution of the Applicant 
in the near future. 

Section 8(f) of the Act provides, in 
pertinent part, that whenever the 
Commission, on its own motion or 
upon application, finds that a regis¬ 
tered investment company has ceased 
to be an investment company, it shall 
so declare by order, and upon the ef¬ 
fectiveness of such order the registra¬ 
tion of such company shall cease to be 
in effect. 

Notice is further given that any in¬ 
terested person may, not later than 
September 11, 1978, at 5:30 p.m., 
submit to the Commission in WTiting a 
request for a hearing on the applica¬ 
tion accompanied by a statement as to 
the nature of his interest, the reasons 
for such request, and the issues, if any, 
of fact or law proposed to be contro¬ 


verted. or he may request that he be 
notified if the Commission shall order 
a hearing thereon. Any such communi¬ 
cation should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of 
such request shall be served personally 
or by mail upon the Applicant at the 
address stated above. Proof of such 
service (by affidavit, or in the case of 
an attorney-at-law by certificate) shall 
be filed contemporaneously with the 
request. As provided by Rule 0-5 of 
the Rules and Regulations promulgat¬ 
ed under the Act, an order disposing of 
the application herein will be issued as 
of course following said date unless 
the Commission thereafter orders a 
hearing upon request or upon the 
Commission's own motion. Persons, 
who request a hearing or advice as to 
whether a hearing is ordered, will re¬ 
ceive any notices and orders issued in 
this mother, including the date of the 
hearing (if ordered) and any postpone¬ 
ments thereof. 

For the Commission, by the Division 
of Investment Management, pursuant 
to delegated authority. 

Shirley E. Hollis, 
Assistant Secretary. 

[FR Doc. 78-23396 Filed 8-18-78; 8:45 am] 


[ 8010 - 01 ] 

[File No. 1-7121] 

WUI, INC 

Applicalion to Withdraw from Lilting and 
Registration 

August 16. 1978. 

The above named issuer has filed an 
application with the Securities and 
Exchange Commission, pursuant to 
section 12(d) of the Securities Ex¬ 
change Act of 1934 and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the American Stock 
Exchange, Inc. (“Amex"). 

The reasons alleged in the applica¬ 
tion for withdrawing this security 
from listing and registration include 
the following: 

The common stock of WUI. Inc. (the 
“Company") has been listed for trad¬ 
ing on the Amex since December 29, 
1972. On June 27, 1978 the stock was 
also listed for trading on the New 
York Stock Exchange, Inc. (“NYSE") 
and concurrently therewith, such 
stock was suspended from trading on 
the Amex. In making the decision to 
withdraw its common stock from list¬ 
ing and registration on the Amex, the 
Company considered the direct and in¬ 
direct costs and expenses attendant on 
maintaining the listings on both ex¬ 
changes. The Company does not see 
any particular advantage in the dual 
trading of its common stock and be- 
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lieves that dual listing would fragment 
the market for such stock. 

The application relates solely to the 
withdrawal from listing and registra¬ 
tion on the Amex and shall have no 
effect on the continued listing of such 
common stock on the NYSE. The 
Amex has posed no objection in this 
matter. 

Any interested person may, on or 
before September 13, 1978, submit by 
letter to the Secretary of the Securi¬ 
ties and Exchange Commission, Wash¬ 
ington, D.C. 20549, facts bearing upon 
whether the application has been 
made in accordance with the rules of 
the Exchange and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. The 
Commission will, on the basis of the 
application and any other information 
submitted to it, issue an order grant¬ 
ing the application after the date men¬ 
tioned above, unless the Commission 
determines to order a hearing on the 
matter. 

For the Commission, by the Division 
of Market Regulation, pursuant to del¬ 
egated authority. 

Shirley E. Hollis, 
Assistarit Secretary. 

[FR Doc. 78-23394 Filed 8-18-78; 8:45 ami 


[ 8025 - 01 ] 

SMALL BUSINESS ADMINISTRATION 

[Delegation of Authority No. 14-AJ 

ASSOCIATE ADMINISTRATOR FOR 
OPERATIONS 

Redeligation 

I. Pursuant to the authority delegat¬ 
ed by the Administrator to the Asso¬ 
ciate Administrator for Operations in 
Delegation of Authority No. 14 (38 FR 
13064) and amendment 1 (appearing in 
this section of today’s Federal Regis¬ 
ter) the following authority is hereby 
redelegated to the specific positions as 
indicated herein: 

A. Disaster activities 

1. Deputy Associate Administrator for Oper¬ 
ations— (a) To declare a disaster loan area 
for economic injury disaster loans upon 
notification that the Secretary of Agricul¬ 
ture has declared a natural disaster for 
that area, (b) To amend declarations made 
under authority of para A.l.a. above in ac¬ 
cordance with amendments made by the 
Secretary of Agriculture. 

2. Director. Disaster Operations Staff— (a) 
Same as A.La. (b) Same as A.l.b. 

II. Specific authorities delegated 
herein may not be redelegated. 

III. All authority delegated herein 
may be exercised by any SBA employ¬ 
ee designated as acting in that posi¬ 
tion. 

Effective: August 21„1978. 


Dated: August 15,1978. 

Harold A. Theiste, 
Acting Associate Administrator 
for Operations. 
[FR Doc. 78-23269 Filed 8-18-78; 8:45 am] 


[ 8025 - 01 ] 

[License No. 01/01-0291) 

ADVENT CAPITAL CORP. 

Issuance of License to Operate as a Small 
Business Investment Company 

On July 20, 1978, a notice was pub¬ 
lished in the Federal Register (43 FR 
31252) stating that Advent Capital 
Corp., Ill Devonshire Street, Boston, 
Mass. 02109, had filed an application 
with the small Business Administra¬ 
tion, pursuant to § 107.102 of the regu¬ 
lations governing small business in¬ 
vestment companies (13 CFR 107.102 
(1978)), for a license to operate as a 
small business invesment company. 

Interested parties were given until 
the close of business on August 14, 
1978, to submit written comments on 
the Applicaton to the SBA. 

Notice is hereby given that no writ¬ 
ten comments were received, and 
having considered the Application and 
all other pertinent information, the 
SBA approved the issuance of License 
No. 01/01-0129 on August 13, 1978, to 
Advent Capital Corp. pursuant to sec¬ 
tion 301(c) of the Small Business In¬ 
vestment Act of 1958, as amended. 

(Catalogue of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies) 

Dated: August 14, 1978. 

Peter F. McNeish, 
Deputy Associate 
Administrator for Investment. 

[FR Doc. 78-23273 Filed 8-18-78; 8:45 ami 


[ 8025 - 01 ] 

REGION VI ADVISORY COUNCIL MEETING 
Public Mealing 

The Small Business Administration 
Region VI Advisory Council, located in 
the geographical area of Little Rock, 
Ark., will hold a public meeting at 9:30 
a.m., on September 8. 1978. in the 
Great Hall of Camelot, Camelot Inn, 
Little Rock, Ark., to discuss such busi¬ 
ness as may be presented by members, 
staff of the Small Business Adminis¬ 
tration, or others attending. 

For further information, write or 
call Maurice Britt, District Director, 
U.S. Small Business Administration, 
611 Gaines Street, Suite 900, Little 
Rock. Ark. 72201, 501-740-5871. 


Dated: August 15, 1978. 

K. Drew, 

Deputy Advocate for 
Advisory Councils. 
[FR Doc. 78-23271 Filed 8-18-78; 8:45 am] 


[ 8025 - 01 ] 

[Delegation of Authority No. 14 (Rev. 1, 
Arndt. 1)] 

ASSOCIATE ADMINISTRATOR FOR 
OPERATIONS 

Delegation of Authority 

Delegation of Authority No. 14, Re¬ 
vision 1 (38 FR 13064), is hereby re¬ 
vised to delegate to the AA/O authori¬ 
ty to declare a specific type disaster 
loan area. 

Accordingly, Delegation No. 14 is 
amended to read as follows: 

I. ••• 

B. Disaster Activities 

1. To declare a disaster loan area for Eco¬ 
nomic Injury Disaster Loans upon notifica¬ 
tion that the Secretary of Agriculture has 
declared a natural disaster for that area. 

2. To amend declarations made under au¬ 
thority of paragraph B. 1. above in accord¬ 
ance with amendments made by the Secre¬ 
tary of Agriculture. 

• • • • • 

Effective Date: August 21, 1978. 

Dated: August 14, 1978. 

A. Vernon Weaver. 

Administrator. 

[FR Doc. 78-23270 Filed 8-18-78; 8:45 am) 


[ 8025 - 01 ] 

REGION VI ADVISORY COUNCIL MEETING 
Public Meeting 

The Small Business Administration 
Region VI Advisory Council, located in 
the geographical area of San Antonio, 
Tex., will hold a public meeting at 9 
a.m., on Thursday. September 21, 
1978, in Room B-120, Federal Build¬ 
ing, 727 East Durango Street, San Ant¬ 
onio, Tex., to discuss such business as 
may be presented by members, staff of 
the Small Business Administration, or 
others attending. 

For further information, write or 
call James S. Reed, District Director, 
U.S. Small Business Administration, 
727 East Durango Street, San Antonio, 
Tex. 78206, 512-229-6267. 

Dated: August 15, 1978. 

K. Drew, 

Deputy Advocate for 
Advisory Councils. 

[FR Doc. 78-23272 Filed 8-18-78; 8:45 am) 
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[ 8025 - 01 ] 

[Proposed License No. 06/06-0205] 

RICE COUNTRY CAPITAL, INC 

Application for a License to Operate at a 
Small Business Investment Company (SBIC) 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration pursuant to 
§ 107.02 of the regulations governing 
small business investment companies 
(13 CFR 107.102 (1978)), under the 
name of Rice Country Capital, Inc., 
100 Commerce Street, Eagle Lake, 
Tex. 77434, for a license to operate as 
a small business investment company 
(SBIC) under the provisions of the 
Small Business Investment Act of 
1958, as amended (the “Act”) (15 
U.S.C. 661 et seq.), and the rules and 
regulations promulgated thereunder. 

The Applicant proposes to com¬ 
mence operations with an initial pri¬ 
vate capital of $405,000 and conduct 
its operations principally within the 
State of Texas. 

The proposed officers, directors, 
shareholders and their percentages of 
ownership are as follows: 

William H. Harrison. Sr., 122 Lauglin Road. 
Eagle Lake, Tex. 77434—Chairman of the 
Board, 6 67 percent. 

William H. Harrison, Jr.. 812 Cedar Crest 
Lane. Corsicana, Tex. 75110—President. 
Director, 6 67 percent 

Travis L. Wegenhoft. 605 Willow Lane. 

Eagle Lake. Tex. 77434—Vice President. 
Barbara C. Miller, 603 Peyton Lane, Eagle 
Lake, Tex. 77434—Secretary Treasurer. 

R. L. -Cook, Jr.. 608 Melody Lane. Eagle 
Lake, Tex. 77434—Director, 6.67 percent. 
John A. Meitzen, 201 East State Street, 
Eagle Lake. Tex. 77434—Director, 6.67 per¬ 
cent. 

Earl H. Rogers. 503 North Walnut, Eagle 
Lake. Tex. 77434—Director, 6.67 percent. 
Willard W. Shuart. Lakeside Drive, Eagle 
Lake. Tex. 77434—Director, 6.67 percent. 
Simon S. Sinclair, 101 West State Street. 
Eagle Lake, Tex. 77434—Director. 6.67 per¬ 
cent. 

Harold Thomas, 124 Laughlin Road, Eagle 
Lake, Tex. 77434—Director, 6.67 percent. 

J. R. Thomas. 626 Melody Lane. Eagle Lake, 
Tex. 77434—Director, 6.67 percent. 

First National Bank, 100 Commerce, Eagle 
Lake. Tex. 77434—40.0 percent. 

The above listed percentages repre¬ 
sent the percent of initial private capi¬ 
tal. 

There will be two classes of stock, 
with the Applicant authorized to issue 
10.000 shares of Class A Voting 
Common and 90,000 shares of Class B 
Non-voting Common. The First Na¬ 
tional Bank will purchase all of the 
10,000 shares of Class A Voting 
Common. No person except William H. 
Harrison, Sr., owns beneficially more 
than 10 percent of the outstanding 
shares of the common stock of the 
First National Bank. Mr. Harrison 
owns 12.4 percent of the 25,000 shares 
outstanding. 


Applicant will issue 30.500 shares of 
Class b Non-voting Common stock. 
The First National Bank will own 
6.200 shares, and the proposed officers 
and directors will purchase the re¬ 
maining 24,300 shares. 

Matters involved in SBA’s considera¬ 
tion of the application include the 
general business reputation and char¬ 
acter of shareholders and manage¬ 
ment, and the probability of successful 
operation of the new company in ac¬ 
cordance with the Act and regulations. 

Notice is further given that any 
person may, not later than September 
5, 1978, submit to SBA, in writing, 
comments on the proposed licensing of 
this company. Any such comments 
should be addressed to: Associate Ad¬ 
ministrator for Finance and Invest¬ 
ment, Small Business Administration, 
1441 L Street NW., Washington, D.C. 
20416. 

A copy of this Notice will be pub¬ 
lished by the Applicant in a newspaper 
of general circulation in Eagle Lake, 
Tex., and Houston, Tex. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies) 

Dated: August 14, 1978. 

Peter F. McNeish. 

Deputy Associate 
Administrator for Investment 
CFR Doc. 78-23274 Filed 8-18-78; 8:45 am] 


[ 8025 - 01 ] 

[Declaration of Disaster Loan Area No. 

1511] 

TEXAS 

Declaration of Disaster Loan Area 

As a result of the President’s major 
disaster declaration. I find that Ban¬ 
dera, Kendall, and Kerr Counties, and 
adjacent counties within the State of 
Texas, constitute a disaster area be¬ 
cause of damage resulting from severe 
storms and flooding beginning about 
August 1, 1978. Eligible persons, firms, 
and organizations may file applica¬ 
tions for loans for physical damage 
until the close of business on October 
2, 1978, and for economic injury until 
the close of business on May 3, 1979 
at: 

Small Business Administration, District 

Office 727 East Durango. Room A/513. 

Federal Building. San Antonio, Tex. 78206 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008) 

Dated: August 14, 1978. 

A. Vernon Weaver, 

Administrator. 

CFR Doc. 78-23275 Filed 8-18-78; 8:45 am] 


[ 4710 - 02 ] 

DEPARTMENT OF STATE 

Agency far International Development 

BOARD FOR INTERNATIONAL FOOD AND 
AGRICULTURAL DEVELOPMENT 

Title XII Eligible Universities 

On August 3, 1978, the Administra¬ 
tor of the Agency for International 
Development, under the authority of 
Title XII of the International Devel¬ 
opment and Food Assistance Act of 
1975, and with the recommendations 
of the Board for International Food 
and Agricultural Development, ap¬ 
proved a list of U.S. universities deter¬ 
mined to be “eligible” under the defi¬ 
nitions of the legislation, that is. 
which institutions may be considered 
for Strengthening Grants. Collabora¬ 
tive Research Support Grants, and 
other programs designed for eligible 
universities pursuant to Title XII au¬ 
thorities. The list establishes eligibil¬ 
ity only; actual participation of these 
institutions in Title XII activities de¬ 
pends upon the needs of the Agency ! 
and the appropriateness of an institu¬ 
tion’s resources for specific needs. 

The list of eligible universities is as 
follows: 

Land Grant (1862) 

Auburn U, U of Alaska. U of Arizona, U of 
Arkansas. U of Cal., Berkeley, U of Cal., ) 
Davis* (System) U of Cal., Riverside, Clem- 
son U, Colorado State U, U of Connecticut, 
Cornell U* (SUNY System), U of Delaware*, 

U of Florida* (System). U of Georgia, U of 
Hawaii*, U of Idaho, U of Illinois. Iowa 
State U, Kansas State U. U of Kentucky. 
Louisiana State U, U of Maine, U of Mary¬ 
land, U of Massachusetts. Mass. Inst, of 
Tech.*, Michigan State U. U of Minnesota, 
Mississipi State U, U of Missouri, Montana 
State U, U of Nebraska, U of Nevada. Reno, 

U of New Hampshire, New Mexico State U, 
North Carolina State* (UNC System), North 
Dakota State U. Ohio State U, Oklahoma 
State U. Oregon State U*. Penn State U, U 
of Puerto Rico. Purdue U, U of Rhode 
Island*. Rutgers D, South Dakota State U. 

U of Tennessee, Texas A&M U\ Utah State 
U, U of Vermont. Virginia Poly. Inst. & SU, 
Washington State U. West Virginia U, U of 
Wisconsin* (System). U of Wyoming, Col¬ 
lege of the Virgin Islands. 

Land Grant (1890) 

Alabama A&M U. Alcorn State U, U of Ar¬ 
kansas, Pine Bluff. Delaware State College. 
Florida A&M U. Fort Valley State College. 
Kentucky State U. Langston U. Lincoln U 
(Mo.), North Carolina State A&T U, Prairie 
View A&M U. South Carolina State College. 
Southern U. Tennessee State U. Tuskegee 
Institute (1906), Virginia State College, U of 
Maryland. Eastern Shore. 

Sea Grant (1966) 

U of Washington (11 others also Land 
Grant, See •). 


* Sea Grant also. 
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Others 

Arizona State U. Arkansas State U, Cal 
State Poly U (San Luis Obispo), Cal State 
Poly U (Pomona), Cal State U (Chico), Cal 
State U (Fresno), U of Colorado, Illinois 
State U, Southern Illinois U. Louisiana 
Tech U, U of Michigan, Murray State U. 
Sam Houston State U, East Texas State U, 
Northeast Louisiana U, Southwestern Lou¬ 
isiana U. Stephen F. Austin State U. Texas 
A&I U, Texas Tech U. Western Carolina U, 
Western Illinois U, Western Kentucky U, 
West Texas State U. U of Wisconsin (Platte- 
ville), U of Wisconsin (River Falls). 

Although institutions not on the eli¬ 
gible list are excluded from those pro¬ 
grams limited to eligible universities, 
they nevertheless may participate in 
Title XII activities as sole, prime, or 
sub-contractors for technical assist¬ 
ance, research, or training projects as 
their resources may be appropriate 
and required for particular activities. 
Non-eligible institutions may also par¬ 
ticipate as subcontractors in the Col¬ 
laborative Research Support Program 
when their resources are deemed es¬ 
sential components in achieving the 
program’s goals. 

Dated: August 10, 1978. 

Erven J. Long, 

AID Advisory Committee Repre¬ 
sentative , Board for Interna¬ 
tional Food and Agricultural 
Development 

[FR Doc. 78-23331 Filed 8-18-78; 8:45 am] 


[ 4910 - 14 ] 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 

[78-114] 

SHIP STRUCTURE SUBCOMMITTEE 
Mooting 

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the Ship 
Structure Subcommittee to be held 
Wednesday, September 20, 1978 at 9 
a.m. in the Board Room, National 
Academy of Sciences, 2101 Constitu¬ 
tion Avenue, Washington, D.C. The 
agenda for this meeting is as follows: 
This is a joint meeting of the Ship 
Structure Subcommittee, Hull Struc¬ 
ture Committee of the Society of 
Naval Architects and Marine Engi¬ 
neers, and the Ship Research Commit¬ 
tee of the National Academy of Sci¬ 
ences. Presentations will be made on 
agency marine structural research pro¬ 
grams and needs. 

Attendance is open to the interested 
public. With the approval of the chair¬ 
man. members of the public may pres¬ 
ent oral statements at the hearing. 
Persons wishing to attend and persons 
wishing to persent oral statements 


should notify, not later than the day 
before the meeting, and information 
may be obtained from, Lt. Cmdr. T. H. 
Robinson, USCG. Secretary, Ship 
Structure Committee, U.S. Coast 
Guard Headquarters, Washington. 
D.C. 20590 202-426-2205. Any member 
of the public may present a written 
statement to the Committee at any 
time. 

August 16, 1978. 

H. H. Bell, 

Rear Admiral U.S. Coast Guard, 
Chief Office of Merchant 
Marine Safety. 

[FR Doc. 78-23352 Filed 8-18-78; 8:45 am] 


[ 4910 - 60 ] 

Materials Transportation Bureau 

RENEWAL OF EXEMPTIONS AND APPLICA¬ 
TIONS TO BECOME A PARTY TO AN EXEMP¬ 
TION 

AGENCY: Materials Transportation 
Bureau, DOT. 

ACTION: Renewal of Exemption and 
Application to Become a Party to an 
Exemption. 

SUMMARY: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transporta¬ 
tion’s Hazardous Materials Regula¬ 
tions (49 CFR Part 107, Subpart B), 
notice is hereby given that the Office 
of Hazardous Materials Regulation of 
the Materials Transportation Bureau 
has received the applications described 
herein. Normally, the modes of trans¬ 
portation would be identified and the 
nature of application would be de¬ 
scribed. However, this notice is abbre¬ 
viated to expedite docketing and 
public notice. These applications have 
been separated from the new applica¬ 
tions for exemptions to facilitate pro¬ 
cessing. 

DATES: Comments by September 5, 
1978. 

ADDRESSED TO: Dockets Branch, 
Information Services Division, Materi¬ 
als Transportation Bureau, Washing¬ 
ton, D.C. 20590. Comments should 
refer to the application number and be 
submitted in triplicate. 

FOR FURTHER INFORMATION: 

Complete copies of the applications 
are available in the Dockets Branch, 
Room 6500, Trans Point Building, 
2100 Second Street SW., Washing¬ 
ton, D.C. 


Application number and applicant Renewal of 

exemption 


868-X—Department of Defense. Wash¬ 
ington. D.C...... 868 

930-X—Callery Chemical Co.. Callery. 

Pa. ' 930 


Application number and applicant Renewal of 

exemption 


970-X—Callery Chemical Co., Callery. 

Pa...-.. 970 

2913-X—Department of Energy. Wash¬ 
ington. D.C...-. 2913 

3004-X—Air Products Sc Chemicals Inc.. 

Allentown. Pa..~.. 3004 

3051-X—Chemetron Industrial Gases, 

Chicago. Ill... 3051 

3126-X—E. I. du Pont de Nemours Sc 

Co., Wilmington, Del_ 3126 

3768-X—PPG Industries. Inc., Pitts¬ 
burgh. Pa.—.- 3768 

3941 -X—Kerr-McGee Chemical Corp., 

Oklahoma City. Okla..—.... 3941 

4282-X—Hercules Inc.. Wilmington, Del. 4282 

4490-X—Air Products St Chemicals. Inc., 

Allentown. Pa.... 4490 

4588-X—Department of Energy. Wash¬ 
ington, D.C. 4588 

4850-X—Halliburton Co.. Duncan. Okla.. 4850 

5736-X—El Paso Products Co.. Odessa, 

Tex_ 5736 

5849-X—Diamond Shamrock Corp., 

Cleveland, Ohio. 5849 

6045-X—Union Carbide Corp.. Tarry- 

town, N.Y_ 6045 

6071-X—The Boeing Co.. Seattle. Wash.. 6071 

6080-X—Air Products Sc Chemicals. Inc.. 

Allentown. Pa.— 8080 

6299-X—Minnesota Valley Engineering, 

New Prague. Minn. 6299 

6484-X—Dow Chemical USA. Midland, 

Mich... 6484 

6497-X—FMC Corp., Philadelphia, Pa. 6497 

6530-X—Burdett Oxygen Co.. Norris¬ 
town. Pa. 6530 

6536-X—Delmarva Power Sc Light Co.. 

Wilmington. Del. 6530 

6554-X—Georgia Pacific Corp.. Newport 

Beach. Calif . 6554 

6554-X—Coastal Industries. Inc.. Carl- 

stadt, N.J. 6554 

6569-X—Bacardi International Ltd., 

Hamilton. Bermuda. 6569 

6598-X—Dow Chemical USA. Midland. 

Mich.. 6598 

6602-X—Dow Chemical USA. Midland. 

Mich. 6602 

6694- X—Ugine Kuhlmann of America, 

Inc., Paramus, N.J ~ 6694 

6695- X—Ugine Kuhlmann of America, 

Inc.. Paramus. N.J.—.. 6695 

6772-X—Monsanto Co., St. Louis. Mo. 6772 

6820-X—Georgia Pacific Corp., Newport 

Beach. Calif...~. 6820 

6824-X—Georgia Pacific Corp., Newport 

Beach. Calif..,. 6824 

6858-X—Bacardi International Ltd., 

Hamilton. Bermuda. 6858 

6858-X—Eurotainer. Paris. Prance. 6858 

6864-X—Contrans, Hamburg, West Ger¬ 
many .. 6884 

6864-X—Bacardi International Ltd., 

Hamilton, Bermuda. 6864 

6927-X—Dow Chemical USA. Midland. 

Mich. 6927 

6939-X—Warren Petroleum Co.. Tulsa, 

Okla..... 6939 

6984-X—E. I. du Pont de Nemours Sc 

Co.. Wilmington. Del. 6984 

6984-X—Energy Sciences Sc Consul¬ 
tants. Inc.. Biwabik, Minn... 6984 

6984-X—Hercules. Inc.. Wilmington. Del 6984 

7013- X—ASM Enterprises. Inc., Pine 

Bluff. Ark. 7013 

7014- X—Hugonnet, S-A., Paris, Prance... 7014 

7066-X—Societe Anonyme Pour L' In¬ 
dustrie Chimique, Mulhouse Cedex. 

Prance...... 7066 

7070-X—Lea-Ronal, Inc.. Preeport. N.Y.. 7070 

7070-X—Engelhardt Industries Provi¬ 
dence. R.I .. 7070 

7070-X—American Chemical Sc Refining 

Co.. Waterbury, Conn..—. 7070 

7070-X—Technic. Inc., Cranston. R.I. 7070 

7070-X—Auric Corp., Newark. N.J—. 7070 

7070-X—Oxy Metal Industries Corp., 

Nutley, N.J...... 7070 

7202-X—Waters Instruments. Inc.. 

Rochester. Minn.. .... 7202 
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Application number and applicant Renewal of 

exemption 


7423 -X—Dow Chemical USA. Freeport, 


Tex.............«.... 7423 

7503 -X—Orval Tank Containers. Paris, 

France...~.«... 7503 

7576 X—Hugonnet, S.A.. Paris. France ... 7576 

7595 -X—American Cyanamid Co.. 

Wayne, N.J. 7595 

7597-X—Southern Farmers Association. 

North Little Rock. Ark. 7597 

7597-X—Riverside Chemical Co., Mem¬ 
phis. Tenn....—. 7597 

7613-X—Rexnord Inc., Brookfield. Wis... 7613 

7625-X— Hydrite Chemical Co., Milwau¬ 
kee. Wis... 7625 

7625 -X—Milport Chemical Co., Milwau¬ 
kee. Wis.. 7625 

7640 -X—Mauser Packaging Ltd.. New 

York, N.Y.« 7640 

7695 -X—Orval Tank Containers. Paris, 

France.—.... 7695 

7735 -X—Rheem Manufacturing Co.. 

Linden, N.J. 7735 

7775-X—Atlas Powder Co.. Dallas. Tex... 7775 

7811-X—Burdick St Jackson Laborato¬ 
ries. Inc., Muskegon. Mich..... 7811 

7819- X—Eurotainer. Paris. France_ 7819 

7820- X—Eurotainer. Paris, France. 7820 


Application Number and applicant Parties to 

exemption 


4612-P—Polysciences. Inc., Warrington, 

Pa. 4612 

6563-P—Fenwal Inc., Ashland. Mass. 6563 

6908-P—Rockwell International, Colum¬ 
bus. Ohio. 6908 

7005-P—Logemafer S.A.. Paris. France_ 7005 

7005-P—Transcontainer Leasing, S.A., 

Geneva, Switzerland. 7005 

7052-P—The Boeing Co.. Seattle. Wash.. 7052 

7240-P—Rexnord Inc., Brookfield, Wis.... 7240 


Application Number and applicant Parties to 

exemption 


7516-P—Eastern Mediterranean (con¬ 
tainers) Co.. Ltd.. London. England_ 7516 

7576-P—Societe Parlefer. Paris. France .. 7576 

7607-P—Dow Chemical USA, Freeport. 

Tex .-.-. 7607 

7695-P—Transcontainer Leasing. S.A., 

Geneva. Switzerland. 7695 

7701-P—Transcontainer Leasing. S.A., 

Geneva. Switzerland. 7701 

7819-P—Transcontainer Leasing. S.A., 

Geneva. Switzerland... 7819 

7B20-P—Transcontainer Leasing. S.A., 

Geneva. Switzerland. 7330 

7837-P—Sea-Land Service, Inc., Eliza¬ 
beth. N.J... 7837 

7883-P—RMI Co.. Ashtabula. Ohio. 7883 

7897-P—Transcontainer Leasing. S.A., 

Geneva, Switzerland. 7897 

7938-P—Transcontainer Leasing. S.A., 

Geneva, Switzerland. 7938 


This notice of receipt of applications 
for renewal of exemptions and for 
party to an exemption is published in 
accordance with Section 107 of the 
Hazardous Materials Transportation 
Act (49 CFR USC 1806; 49 CFR 
1.53(e)). 

Issued in Washington, D.C., on 
August 14, 1978. 

J. R. Grothe, 

Chief\ Exemptions Branch, 

Office of Hazardous Materials 
Regulations , Materials Trans¬ 
portation Bureau. 

(FR Doc. 78-23214 Filed 8-18-78; 8:45 am] 

New Application 


[ 4910 - 60 ] 


APPLICATIONS FOR EXEMPTIONS 

AGENCY: Materials Transportation 
Bureau. DOT. 

ACTION: List of applications for ex¬ 
emptions. 

SUMMARY: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transporta¬ 
tion's Hazardous Materials Regula¬ 
tions (49 CFR Part 107. Subpart B), 
notice is hereby given that the Office 
of Hazardous Materials Regulation of 
the Materials Transportation Bureau 
has received the applications described 
herein. 

DATES: Comments by September 30, 
1978. 

ADDRESSED TO: Dockets Branch, 
Information Services Division, Materi¬ 
als Transportation Bureau. Washing¬ 
ton, D.C. 20590. Comments should 
refer to the application number and be 
submitted in triplicate. 


FOR FURTHER INFORMATION: 
Complete copies of the applications 
are available in the Dockets Branch, 
Room 6500, Trans Point Building, 2100 
Second Street SW., Washington, D.C. 


Application No. 


Applicant Regulation(s) affected Nature of application 


8043 ~ N .—.-. Coming Glass Works, Coming. N.Y... 49 CFR 173.365(a)(2).. 


8044- N..., 

8045- N.«. 


Nalco Chemical Co.. Oak Brook. IU......._ 49 CFR 173.119(b). 

173.119(m), 173.245. 

Container Corp. of America. Wilmington. 49 CFR 178.211.... 


8046-N, 


Degussa Corp., Frankfurt. Germany. 49 CFR 173.247.... 


8047-N 


Hugonnet. S.A., Paris. France.. 49 CFR Part 173. subpts D. 

F. H. K. 


8048-N.„.. 

8050- N... 

8051- N_ 


8052- N., 

8053- N.. 


Amoco Production Co.. Tulsa, Okla... 49 CFR 173.302. 173.304. 

173.306, 173.314. 173.315. 

Xmas Corp.. Tulsa. Okla.... 49 CFR 173.304. 173.306. 

Mauser Packaging Limited. New York. N.Y 49 CFR Part 173, subpt F 

and 178.19. 

Sport Spec International, Ltd.. Louisville. 49 CFR 173.178 ... . 

Ky. 

Eastman Kodak Co.. Rochester. N.Y. 49 CFR 173.148(a). 


8054-N 


Hercules. Inc., Wilmington, Del. 


49 CFR 176.415(cXl>__ 


8055- N, 

8056- N. 

8057- N. 


N L Industries. Inc.. New York, N.Y............. 49 CFR 173 . ifu , 

Hapag-Lloyd, Hamburg, West Germany. 49 CFR Part 173 subpt D 

E. F. H. 

Hapag-Lloyd. Hamburg, West Germany._ 49 CFR Part 173. Subpt D 

E. F. H. 


To authorize shipment of arsenic pentoxide in non-DOT 
specification metal drums, comparable to DOT 37A 
(Mode l.) 

To authorize shipment of certain flammable liquids. n.oi. 
and corrosive liquids. n.o.s. in DOT specification marine 
portable tanks. (Modes 1 and 3.) 

To manufacture, mark, and sell DOT spcificatlon 12P 
packaglngs having inside two 2'/» gallons specification 2U 
containers for shipment of various hazardous materials. 
(Modes 1, 2, and 3.) 

To authorize shipment of silicon tetrachloride in non- 
DOT specification IMCO type 1 portable tanks. (Modes 
1. 2. and 3.) 

To authorize shipments of flammable liquids, corrosive 
liquids, poison B liquids, combustible liquids and ORM- 
A materials in non-DOT specification ISO portable 
tanks. (Modes 1. 2. and 3.) 

To authorize use of low pressure compressed gas cylinders 
manufactured to military specification for the shipment 
of certain gas mixtures. (Modes 1 and 2.) 

To authorize shipment of sulfur hexafluoride in x-ray ma¬ 
chines. (Modes 1, 2. 3. and 4.) 

To manufacture, mark, and sell non-DOT specification re¬ 
usable polyethlene, 55-gallon capacity tight-head drums 
for the shipment of corrosive liquids. (Modes 1, 2. and 3.) 

To authorize shipments of calcium carbide in inside metal 
cans having soldered side seams. (Mode 1.) 

To authorize shipment of monoethylamine In inside glass 
bottles/metal can packaglngs overpacked in DOT-12B fl- 
beroard boxes. (Modes 1. 2. and 4.) 

To authorize the loading and unloading of nitrocarbo ni¬ 
trate packaged In rigid containers packed in cartons at 
other than remote facilities. (Mode 3.) 

To authorize shipment of a flammable solid In DOT speci¬ 
fication 44C piultiwall paper bags. (Modes l. 2. and 3.) 

To authorize shipment of various hazardous materials in 
non-DOT specification IMCO type 1 portable tanks 
having bottom outlets. (Modes 1. 2. and 3.) 

To authorize shipment of various hazardous materials in 
non-DOT specification IMCO type 1 portable tanks. 
(Modes 1. 2. and 3.) 
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This notice of receipt of applications for new exemptions is published in accordance with section 107 of the Hazardous 
Materials Transportation Act (49 CFR U.S.C. 1806; 49 CFR 1.53(e)). 

Issued in Washington, D.C., on August 14, 1978. 

J. R. Grothe, 

Chief, Exemptions Branch, Office of Hazardous Materials Regulations, 

Materials Transportation Bureau. 

[FR Doc. 78-23213 Filed 8-18-8:45 am] 


[ 4810 - 22 ] 

DEPARTMENT OF THE TREASURY 

Customs Service 

[T.D. 78-292] 

ANTIDUMPING—SORBATES FROM JAPAN 

American manufacturer's desire to contest fair 
value determination 

AGENCY: U.S. Customs Service, De¬ 
partment of Treasury. 

ACTION: Notice of desire to contest a 
determination made by the Secretary 
of the Treasury under 19 U.S.C. 160. 

SUMMARY: This notice is to advise 
the public that the Secretary of the 
Treasury has received notification of 
an American manufacturer’s desire to 
contest a determination made under 
the Antidumping Act of 1921, as 
amended, with respect to sorbates 
from Japan. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Lawrence Bogard, Office of the 
Chief Counsel, U.S. Customs Service, 
1301 Constitution Avenue, NW., 
Washington D.C. 20229, 202-566- 
5476. 

SUPPLEMENTARY INFORMATION: 
On June 16, 1978, an "Antidumping 
Determination of Sales at Less Than 
Fair Value; Exclusion From and Final 
Discontinuance of Investigation” in 
the matter of sorbates from Japan was 
published in the Federal Register (43 
FR 26175-7). In this notice it was an¬ 
nounced that sorbates from Japan 
except that produced by Ueno Fine 
Chemical Industry, Ltd., Chisso Corp. 
and Daicel, Ltd., were being sold or 
likely to be sold at less than fair value. 

Notification was received by the Sec¬ 
retary of the Treasury on July 13, 
1978, that the Monsanto Co., an 
American manufacturer of the same 
class or kind of merchandise as that 
described in the above determination, 
desired to contest this determination 
as to sorbates from Japan. Specifical¬ 
ly, Monsanto claims that the afore¬ 
mentioned companies should not have 
been exclued from the determination 
of sales at less than fair value and that 
because of erroneous methodology the 
dumping margins involving merchan¬ 
dise produced by Nippon Synthetic 
Chemical Industry, Ltd. were incor¬ 
rectly calculated. 


In accordance with the provisions of 
section 516 of the Tariff Act of 1930, 
as amended by the Trade Act of 1974 
(19 U.S.C. 1516), notice is hereby given 
that an American manufacturer has 
informed the Secretary that it desires 
to contest the determination with re¬ 
spect to Chisso Corp., Ueno Fine 
Chemical Industries, Ltd. and Daicel, 
Ltd, producers of sorbates from Japan. 

G. R. Dickerson, 
Commissioner of Customs. 

Approved: August 11, 1978. 

Robert H. Mundheim, 

General Counsel of the Department 
of the Treasury. 

[FR Doc. 78-23349 Filed 8-18-78 8:45 am] 


[ 4810 - 22 ] 

Office of the Secretary 

COLD ROLLED AND GALVANIZED CARBON 
STEEL SHEETS FROM BELGIUM, FRANCE, THE 
FEDERAL REPUBLIC OF GERMANY, ITALY, 
THE NETHERLANDS, AND THE UNITED KING¬ 
DOM 

Terminations of Antidumping Investigations 

AGENCY: U.S. Treasury Department. 

ACTION: Terminations of antidump¬ 
ing investigations. 

SUMMARY: This notice is to advise 
the public that the antidumping inves¬ 
tigations concerning cold rolled and 
galvanized carbon steel sheets from 
Belgium, France, the Federal Republic 
of Germany, Italy, the Netherlands, 
and the United Kingdom are being 
terminated. The terminations are 
based on the withdrawal of the origi¬ 
nal antidumping petitions, as detailed 
in the body of this notice and appendi¬ 
ces hereto. 

EFFECTIVE DATE: August 21, 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Linda F. Potts. Assistant to the Di¬ 
rector, Office of Tariff Affairs. U.S. 
Treasury Department, 15th and 
Pennsylvania Avenue NW.. Washing¬ 
ton. D.C. 20220, telephone 202-5G6- 
2951. 

SUPPLEMENTARY INFORMATION: 
On October 25, 1977, information was 
received in proper form pursuant to 


§§ 153.26 and 153.27, Customs Regula¬ 
tions (19 CFR 153.26, 153.27), from 
counsel on behalf of National Steel 
Corp., alleging that cold rolled and 
galvanized carbon steel sheets from 
Belgium, France, the Federal Republic 
of Germany, Italy, the Netherlands, 
and the United Kingdom is being, or is 
likely to be sold at less than fair value 
within the meaning of the Antidump¬ 
ing Act, 1921, as amended (19 U.S.C. 
160 et seq.). 

This information was the subject of 
"antidumping proceeding notices” 
which were published in the Federal 
Register of December 2, 1977 (42 FR 
61348-54.) A notice extending the anti¬ 
dumping investigatory period for the 
six investigations was published in the 
Federal Register on June 8, 1978 (43 
FR 24933). 

National Steel submitted a letter 
dated August 14. 1978, indicating a 
willingness to withdraw its petition if 
the Treasury agreed with certain un¬ 
derstandings concerning National 
Steel’s right to refile its petition. On 
‘August 15, 1978, the Treasury Depart¬ 
ment confirmed these understandings 
in a letter and on that date. National 
Steel submitted a letter formally with¬ 
drawing its petition. These letters are 
reproduced as appendices to this 
notice. 

Treasury has been monitoring and 
will continue carefully to monitor en¬ 
tries of cold rolled and galvanized 
carbon steel sheets under the trigger 
price mechanism and to take appropri¬ 
ate action to insure the effective en¬ 
forcement of the Antidumping Act 
with respect to that product. In this 
connection, it should be noted, as indi¬ 
cated in the notice of proposed rule- 
making regarding the special summary 
steel invoice (42 FR 65214), that 
Treasury view's its authority to with¬ 
hold appraisement retroactively in ap¬ 
propriate cases as an important tool 
for providing effective enforcement of 
the Antidumping Act. 

Accordingly, I hereby conclude that 
based upon the withdrawal of the anti¬ 
dumping petition and in view of the 
fact that cold rolled and galvanized 
carbon steel sheets are subject to the 
"trigger price mechanism" adminis¬ 
tered by this Department, it is appro¬ 
priate to terminate these investiga¬ 
tions. These terminations are without 
prejudice to the filing of one or more 
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subsequent antidumping petitions con¬ 
cerning the same products. 

Robert H. Mundheim, 
General Counsel of 
the Treasury. 

August 15, 1978. 

[FR Doc. 78-23341 Filed 8-18-78; 8:45 am] 


[7035-01] 

INTERSTATE COMMERCE 
COMMISSION 

[Finance Docket No. 28820] 

ADIRONDACK RAILWAY CORP. 

Operation—Of a Lino of Railroad in Onaida, 
Herkimer, Hamilton, St. Lawrence, Franklin 
and Essex Counties, NY; Correction 1 

Adirondack Railway Corp., P.O. Box 
579, Old Forge, N.Y. 13420. represent¬ 
ed by Barry R. Kogut, Esq., Bond, 
Schoeneck & King, 1 Lincoln Center, 
Syracuse, N.Y. 13202, hereby give 
notice that on the 28th day of July, 
1978, it filed with the Interstate Com¬ 
merce Commission at Washington, 
D.C., an application under Section 
1(18) of the Interstate Commerce Act 
for a decision approving and authoriz¬ 
ing the operation of a line of railroad 
located entirely within New York 
State, which application is assigned Fi¬ 
nance Docket No. 28820. 

Adirondack Railway Corp. (ARC) 
will operate the entire 118-mile rail 
line formerly operated by the Penn 
Central, which runs through the New 
York Counties of Oneida, Herkimer, 
Hamilton, St. Lawrence, Franklin and 
Essex. The railroad line is located en¬ 
tirely within New York State, but 
freight moving along the applicant’s 
line will be able to move into inter¬ 
state commerce via a ConRail line, op¬ 
erating from Remsen to Utica, N.Y. 

Until the 1970’s, the Penn Central 
operated the Remsen-Lake Placid rail 
line, the only railroad serving the 
heart of the Adirondacks. However, 
when the Penn Central went into 
bankruptcy, the line was not included 
in the ConRail reorganization plan. In 
1975, the State of New York took title 
to the Remsen-Lake Placid line from 
Penn Central at a cost of $4 million. 
Thereafter, the State and the appli¬ 
cant entered into a lease and rehabili¬ 
tation agreement, whereby the appli¬ 
cant has agreed that in return for 
$1.75 million, it will rehabilitate the 
rail line to conform to the applicable 
Federal Railroad Administration 
Track Safety Standards (Classes II 
and III) and as the operator, maintain 
the line in good condition. 

In the opinion of the applicant, the 
granting of the authority sought will 


‘Republish to show correct address of Ad¬ 
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not constitute a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen¬ 
tal Policy Act of 1969. In accordance 
with the Commission’s regulations (49 
CFR 1108.8) in Ex Parte No. 55 (Sub- 
4). Implementation—National Envi¬ 
ronmental Policy Act, 1969 , 352 ICC 
451 (1976), any protests may include a 
statement indicating the presence or 
absence of any effect of the requested 
Commission action on the quality of 
the human environment. If any such 
effect is alleged to be present, the 
statement shall indicate with specific 
data the exact nature and degree of 
the anticipated impact. See Implemen¬ 
tation-National Environmental 
Policy Act, 1969, supra, at p. 487. 

Pursuant to the provisions of the In¬ 
terstate Commerce Act, as amended, 
the proceeding will be handled with¬ 
out public hearings unless comments 
and opposition to such application are 
filed with the Secretary, Interstate 
Commerce Commission, 12th and Con¬ 
stitution Avenue NW., Washington, 
D.C. 20423, and the aforementioned 
counsel for applicant, within 30 days 
after date of first publication in a 
newspaper of general circulation. Any 
interested person is entitled to recom¬ 
mend to the Commission that it ap¬ 
prove, disapprove, or take any other 
specified action with respect to such 
application. 

H. G. Homme, Jr., 

Acting Secretary. 

[FR Doc. 78-23365 Filed 8-18-78; 8:45 am] 


[ 7035 - 01 ] 

[Notice No. 701] 

ASSIGNMENT OF HEARINGS 

August 16. 1978. 

Cases assigned for hearing, post¬ 
ponement, cancellation, or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

No. 36867, Nevada Power Co. v. Union Pacif¬ 
ic Railroad Co., et al., now being assigned 
for hearing on October 10, 1978 (4 days), 
at Las Vegas, NV, continued to December 
11. 1978 (1 week), at Salt Lake City, UT. in 
hearing rooms to be later designated and 
continued to January 16. 1978, at the of¬ 
fices of the Interstate Commerce Commis¬ 
sion, Washington, DC. 


MC 123872 (Sub-79), W<fcL Motor Lines, 
Inc., now assigned for hearing on October 
2. 1978 (2 weeks), at Charlottesville. VA. In 
a hearing room to be later designated. 

MC 73165 (Sub-433). Eagle Motor Lines. 
Inc., now assigned October 12. 1978, at 
Birmingham. AL, is canceled and trans¬ 
ferred to modified procedure. 

MC 47528 (Sub-49F), Tollie Freightways. 
Inc.; MC 109633 (Sub-32F). Arbet Truck 
Lines. Inc.; MC 117765 (Sub-238), Hahn 
Truck Line. Inc.; MC 138941 (Sub-28F). 
Country Wide Truck Service, Inc.; and MC 
144041 (Sub-llF), Downs Transportation 
Co.. Inc., now being assigned for hearing 
on October 17, 1978, at Chicago, IL. in a 
hearing room to be later designated. 

MC 98925-52F, General Transfer Co., a cor¬ 
poration; MC 107515 (Sub-1127F), Refrig¬ 
erated Transport Co.. Inc.; and MC 139482 
(Sub-35F), New Ulm Freight Lines, Inc., 
now being assigned September 6. 1978 (2 
days), at Chicago, IL. in Room No. 3855A, 
230 South Dearborn Street. 

No. 36962, New Hope and Ivyland Railroad 
Co.. Kenneth J. Andrews. Trustees, et al., 
now assigned September 12, 1978. at 
Washington, DC, is canceled and reas¬ 
signed for pre-hearing conference on Sep¬ 
tember 12, 1978. at the offices of the In¬ 
terstate Commerce Commission, Washing¬ 
ton, DC. 

MC 61592 (Sub-408), Jenkins Truck Lines. 
Inc., now assigned September 6. 1978, at 
Little Rock, AR, is canceled and applica¬ 
tion dismissed. 

MC 113678 (Sub-714F), Curtis, Inc., applica¬ 
tion dismissed. 

MC 114552 (Sub-155F), Senn Trucking Co., 
now being assigned for hearing on Octo¬ 
ber 30, 1978 (2 days), at Boston, MA. in a 
hearing room to be later designated. 

MC X 99749 , in a hearing room to be later 
designated. 5F), Bourne’s Trans., Inc., now 
assigned November 1. 1978 (3 days), at 
Boston. MA. in a hearing room to be later 
designated. 

MC 133689 (Sub-179F), Overland Express, 
Inc., now assigned for hearing on Novem¬ 
ber 6. 1978 (1 day), at Boston, MA. in a 
hearing room to be later designated. 

MC 113651 (Sub-267F), Indiana Refrigera¬ 
tor Lines, Inc., now being assigned for 
hearing on November 7, 1978 (1 day), at 
Boston. MA. in a hearing room to be later 
designated. 

MC 130223 (Sub-M2F), Peter Pan World 
Travel, Inc., now being assigned November 
8. 1978 (1 day), at Boston, MA. in a hear¬ 
ing room to be later designated. 

MC 136285 (Sub-3M1), Southern Intermodal 
Logistics, Inc., now assigned September 
19. 1978. at Washington. DC, is canceled 
and application dismissed. 

MC 104656 (Sub-14F), MandreU Motor 
Coach, Inc., now being assigned November 
6. 1978, at Easton, MD (3 days), in a hear¬ 
ing room to be later designated. 

MC 123522 (Sub-3), Seyller Transport, Inc., 
now assigned October 19. 1978, at Chicago. 
IL, is canceled and application dismissed. 

MC 30318 (Sub-5F). Yankee Trails. Inc., 
now being assigned November 13, 1978 (1 
week), at Albany, NY, in a hearing room 
to be later designated. 

MC 12808 (Sub-IF), Eastern Tours, Ltd., 
now being assigned November 20. 1978 (2 
days), at Albany, NY, In a hearing room to 
be later designated. 

MC 116280 (Sub-20F), W. C. McQuaide. Inc., 
now being assigned for hearing on Novem- 
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ber 1. 1978. at the offices of the Interstate 
Commerce Commission. Washington. DC. 

MC 123048 <Sub-395F). Diamond Transpor¬ 
tation Systems, Inc., now being assigned 
for Prehearing Conference on October 30, 
1978. at the offices of the Interstate Com¬ 
merce Commission, Washington, DC. 

MC 140024 (Sub-90F). J. B. Montgomery. 
Inc., now being assigned for hearing on 
November 2. 1978. at the offices of the In¬ 
terstate Commerce Commission. Washing¬ 
ton, DC. 

MC 144541. Baldwin Leasing Company, Inc., 
now being assigned October 16. 1978, for 
Prehearing Conference, at the offices of 
the Interstate Commerce Commission, 
Washington. DC. 

MC 143376 (Sub-IF), Lake Erie Trucking 
Co., now being assigned for hearing on No¬ 
vember 2. 1978. at the offices of the Inter¬ 
state Commerce Commission, Washington, 
DC. 

MC 23618 (Sub-26F), McLister Trucking Co., 
d.b.a. Mateo; MC 26396 <Sub-182F). Po- 
pelka Trucking Co., d.b.a. The Waggoners; 
MC 43867 (Sub-42F), A. Leander McAlis¬ 
ter Trucking Co.; MC 83539 (Sub-494). 
C&H Transportation Co.. Inc.; MC 83835 
(Sub-149F), Wales Transportation, Inc.; 
MC 104523 (Sub-70F), Houston Truck 
Line. Inc.; MC 109397 <Sub-424F). Tri- 
State Motor Transit Co., a corporation; 
MC 113459 (Sub-117F), H. J. Jeffries 
Truck Line. Inc.* MC 114632 (Sub-146F). 
Apple Lines, Inc.; MC 115092 (Sub-67F), 
Tomahawk Trucking. Inc.; MC 115669 
(Sub-167F), Dahls ten Truck Line. Inc.; 
MC 119176 (Sub-20F), The Squaw Transit 
Co., a corporation; MC 124692 (Sub-195F). 
Sammons Trucking, a corporation; MC 
125433 <Sub-152F). F-B Truck Line Co.; 
MC 126555 (Sub-57F), Universal Trans¬ 
port. Inc.; MC 136605 (Sub-53F). Davis 
Bros. Dist., Inc.; MC 138313 (Sub-32F). 
Builders Transport, Inc.; and MC 144330 
(Sub-37F), Utah Carriers. Inc., now being 
assigned October 10. 1978 (4 days), at 
Denver. CO, in a hearing room to be later 
designated. 

MC 128521 (Sub-7), Birmingham, Nashville 
Express. Inc., now assigned September 11. 
1978, is canceled and reassigned to Sep¬ 
tember 11. 1978 (1 week), in the Carriage 
Inn, 3811 University Drive, Huntsville, AL. 
and continued to September 18, 1978 (1 
week), in the Admiral Benhow Inn, 823 
Murfreesboro Road, Nashville, TN. 

H. G. Homme. Jr., 
Acting Secretary. 

[FR Doc. 78-23371 Filed 8-18-78; 8:45 ami 


[ 7035 - 01 ] 

FOURTH SECTION APPLICATIONS FOR RELIEF 

August 16, 1978. 

These applications for long-and- 
short-haul relief have been filed with 
the Interstate Commerce Commission. 

Protests are due at the ICC within 
15 days from the date of publication of 
this notice. 

FSA No. 43594. Illinois Central Gulf Rail¬ 
road Co.'s No. 78-2, annual volume rates 
on com and soybeans from ICG RR. sta¬ 
tions in IL. LA, MN. and NE. to faculties at 
Chicago, IL, not on the ICG. in Supple¬ 
ment 5 to its Tariff 609. ICC 91. to become 


effective September 11. 1978. Grounds for 
relief—motor carrier competition. 

FSA No. 43595. Southwestern Freight 
Bureau, Agent s No. B-760, rates on soda 
ash from Alchem, Stauffer, Tg Soda, and 
Westvaco, WY. to Gum Springs. AR. In 
Supplement 337 to its Tariff 270-F, ICC 
4832, to become effective September 13, 
1978. Grounds for relief—rate relation¬ 
ship. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-23370 Filed 8-18-78; 8:45 am] 


[ 7035 - 01 ] 

[Ex Parte No. MC-43] 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Decided: August 1,1978. 

Schneider Transport. Inc. (MC 
51146), Schneider Tank Lines, Inc. 
(MC 110988), National Refrigerated 
Transport, Inc. (MC 118159), WNI, 
Inc. (MC 141871), and Trans-National 
Truck, Inc. (MC 133655 and MC 
144232), all under common control, 
have filed a petition for waiver of 
paragraph (a)(3) of 51057.4 of the 
Lease and Interchange of Vehicles 
Regulations (49 CFR Part 1057). 
Findings: 

1. The petitioners have an effetive 
jointly administered safety program; 

2. The petitioners will be able to op¬ 
erate more efficiently and economical¬ 
ly if permitted to trip lease. 

It is ordered: 

1. Waiver of paragraph (a)(3) is 
granted, provided petitioners remain 
in compliance with the motor carrier 
safety regulations of the U.S. Depart¬ 
ment of Transportation and under 
common control. 

By the Commission, Motor Carrier, 
Leasing Board, Board Members Joel E. 
Bums, Robert S. Turkington, and W. 
P. Sibbald, Jr. 

H. G. Homme, Jr., 
Acting Secretary. 
[FR Doc. 78-23364 Filed 8-18-78; 8:45 am] 


[ 7035 - 01 ] 

[Ex Parte No. MC-43] 

LEASE AND INTERCHANGE OF VEHICLES BY 
MOTOR CARRIERS 

Decision 

Decided: August 4, 1978. 

Charles Zumstein, d.b.a. C. E. Zum- 
stein Co. (MC 134183 and two subs), 
lessor, has filed an application for ap¬ 
proval of contract carrier rental con¬ 
tract No. 2-3049 with Ohio Plate Glass 
Co. of Toledo, OH, a division of Paul 
Manufacturing Co., lessee, under para¬ 
graph (b) of Part 1057.6 of the Lease 


and Interchange of Vehicles Regula¬ 
tions (49 CFR 1057). 

Findings: 

1. The contract does not contain any 
minimum annual rental agreement. 

It is ordered: 

1. Applicant’s request for approval of 
the contract carrier rental contract 
No. 2-3049 is denied. 

By the Commission, Motor Carrier 
Leasing Board, Board Members Joel E. 
Bums, Robert S. Turkington, and W. 
P. Sibbald, Jr. 

H. G. Homme, Jr., 
Acting Secretary. 

[FR Doc. 78-23372 Filed 8-18-78; 8:45 am) 


[ 1505 - 01 ] 

[Notice No. 94] 

MOTOR CARRIER TEMPORARY AUTHORITY 
APPLICATIONS 

Correction 

In Federal Register Doc. 78-16766, 
appearing at page 26179 in the issue 
for Friday, June 16, 1978, in the third 
column of page 26180, under No. MC 
128095 (Sub-No. 17TA), in the 13th 
line of that paragraph, "AK” should 
have read "AR”. 


[ 1505 - 01 ] 

[Volume No. 101] 

MOTOR CARRIER, BROKER, WATER CARRIE*, 

AND FREIGHT FORWARDER OPERATING 

RIGHTS APPLICATIONS 

Correction 

Federal Register Doc. 78-18660. ap¬ 
pearing at page 29206 in the issue of 
Thursday, July 6, 1978, is corrected as 
follows: 

1. MC 95540 (Sub-No. 1016F). first 
full paragraph, third column, page 
29208, is corrected in the first line by 
changing the MC number to read as 
stated at the beginning of this sen- 
tence. 

2. MC 143651 (Sub-4F), last full 
paragraph, first column, page 29215, is 
corrected in the third from last line by 
changing the State abbreviation from 
“LA” to “IA’\ 


[ 7035 - 01 ] 

[Notice No. 23] 

SPECIAL PROPERTY BROKERS 

August 16,1978. 

The following applicants seek to par¬ 
ticipate in the property broker special 
licensing procedure under 49 CFR 
1045A authorizing operations as a 
broker at any location, in arranging 
for the transportation by motor vehi¬ 
cle, in interstate or foreign commerce, 
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of property (except household goods), 
between all points in the United 
States including AK and HI. Any in¬ 
terested person shall file an original 
and (1) copy of a verified statement in 
opposition limited in scope to matters 
regarding applicant’s fitness within 30 
days after this notice. Statements 
must be mailed to: 

Broker Entry Staff, Room 2379, Interstate 
Commerce Commission, Washington, DC 
20423. 

Opposing parties shall serve (1) copy 
of the statement in opposition concur¬ 
rently upon applicant’s representative, 
or applicant if no representative is 
named. 

If an applicant is not otherwise in¬ 
formed by the • Commission, it may 
commence operation 45 days after this 
notice. 

B-78-88, filed July 19, 1978. Appli¬ 
cant: AIR VAN LINES INTERNA¬ 
TIONAL, INC., 8151 Occidental 
Avenue South, P.O. Box 3725, Seattle, 
WA 98108. Representative: Robert R. 
Brinker, Suite 1000, 1660 L Street 
NW., Washington, DC 20036. 

B-78-89, filed June 1, 1978. Appli¬ 
cant: NORMAN H. WOOTTON, 308 
Washington Road (Forest Hills), Pitts¬ 
burgh, PA 15221. 

B-78-90, filed July 16. 1978. Appli¬ 
cant: CALIFORNIA CARTAGE COM¬ 
PANY, INC., 20021 Susana Road. 
Compton, CA 90221. Representative: 
R. Y. Schureman, 1545 Wilshire Bou¬ 
levard, Los Angeles, CA 90017. 

By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 

[PR Doc. 78-23366 Filed 8-18-78; 8:45 ami 


[ 7035 - 01 ] 

[Notice No. 98] 

MOTOR CARRIER TRANSFER PROCEEDINGS 

August 21, 1978. 

Application filed for temporary au¬ 
thority under section 210a(b) in con¬ 
nection with transfer application 
under section 212(b) and Transfer 
Rules. 49 CFR Part 1132: 

MC-FC-77809. By application filed 
August 8, 1978, TFS, INC., Route 2, 
Box 126, Grand Island. NE 68801, 
seeks temporary authority to transfer 
the operating rights of DELBERT W. 
DEWEY, an individual, d.b.a. 
DEWEY’S TRUCKING, 714 
McDowell, Fairbury. NE 68352, under 
section 210a(b). The transfer to TFS. 
INC., of the operating rights of DEL¬ 
BERT W. DEWEY, an individual, 
d.b.a. DEWEY’s TRUCKING, is pres¬ 
ently pending. 


By the Commission. 

H. G. Homme, Jr., 
Acting Secretary. 
CFR Doc. 78-23362 Filed 8-18-78; 8:45 ami 
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[Notice No. 97] 

MOTOR CARRIER BOARD TRANSFER 

PROCEEDINGS 

The following publications include 
motor carrier, water carrier, broker, 
and freight forwarder transfer applica¬ 
tions filed under section 212(b), 206(a), 
211, 312(b), and 410(g) of the Inter¬ 
state Commerce Act. Each application 
(except as otherwise specifically 
noted) contains a statement by appli¬ 
cants that there will be no significant 
effect on the quality of the human en¬ 
vironment resulting from approval of 
the application. 

Protests against approval of the ap¬ 
plication, which may include a request 
for oral hearing, must be filed with 
the Commission on or before Septem¬ 
ber 20, 1978. Failure seasonably to file 
a protest will be construed as a waiver 
of opposition and participation in the 
proceeding. A protest must be served 
upon applicants’ representative(s), or 
applicants (if no such representative is 
named), and the protestant must certi¬ 
fy that such service has been made. 

Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com¬ 
mission. All protests must specify with 
particularity the factual basis, and the 
section of the Act, or the applicable 
rule governing the proposed transfer 
which protestant believes would pre¬ 
clude approval of the application. If 
the protest contains a request for oral 
hearing, the request shall be support¬ 
ed by an explanation as to why the 
evidence sougth to be presented 
cannot reasonably be submitted 
through the use of affidavits. 

The operating rights set forth below 
are in synopses form, but are deamed 
sufficient to place interested persons 
on notice of the proposed transfer. 

MC-FD-28795, filed June 27, 1978. 
Transferee: BULTEMA MARINE 

TRANSPORTATION. INC., 559 E. 
Western Avenue. P.O. Box 728, Muske¬ 
gon, MI 49443. Transferor: Eder Barge 
<fc Towing, Inc.. 1929 North Buffum 
Street, Milwaukee, WI 53312. Repre¬ 
sentative: G. Todd Hardy, Esq., Hardy 
& Chapman, 425 Thirteenth Street 
NW., Suite 1212, Washington. DC 
20004. Authority sought for purchase 
by transferee of the operating rights 
of transferor, as set forth in Certifi¬ 
cate No. W-675, issued February 15, 
1974, as follows; General towage be¬ 
tween all ports and points along the 
Niagara River, and on Lake Michigan, 
Lake Superior, Lake Huron. Lake Erie, 


and all interconnecting and tributary 
waterways. Transferee presently holds 
no authority from this Commission. 
Application has been filed for tempo¬ 
rary authority under section 311(b). 

MC-FC-77649, filed May 5, 1978. 
Transferee: INSURED DRIVEAWAY 
SERVICE, INC., 45044 Fremont Bou¬ 
levard, Fremont, CA 94538. Transfer¬ 
or. Insured Transporters, Inc., 45055 
Fremont Boulevard, Fremont, CA 
94538. Representative: John G. Lyons. 
Mills Tower, San Francisco. CA 94104. 
Authority sought for purchase of the 
operating rights set forth in Certifi¬ 
cates MC 107227, MC 107227 (Sub-60). 
MC 107227 (Sub-76), MC 107227 (Sub- 
79), MC 107227 (Sub-80). MC 107227 
(Sub-87), MC 107227 (Sub-91). MC 
107227 (Sub-94), MC 107227 (Sub-96), 
MC 107227 (Sub-97), MC 107227 (Sub- 
98), MC 107227 (Sub-99), MC 107227 
(Sub-102), MC 107227 (Sub-113), MC 
107227 (Sub-116), MC 107227 (Sub- 
117), MC 107227 (Sub-126), and MC 
107227 (Sub-132), issued January 4, 
1957, September 8, 1958, April 18. 
1960, July 18. 1961, August 12. 1960, 
January 13. 1966, January 26, 1968. 
February 24, 1970, January 18, 1968, 
June 3, 1968, July 2. 1968, April 19, 
1968, March 13. 1969, November 5. 
1970, October 14, 1971, November 22, 
1972, March 23, 1973, and August 25, 
1976, as corrected, respectively, as fol¬ 
lows: New trucks, tractors, truck-trail¬ 
ers, buses, and chassis, and parts 
thereof when moving with these com¬ 
modities. in initial movements, in dri- 
veaway service, from places of manu¬ 
facture or assembly at San Francisco. 
CA or at points within 20 miles there¬ 
of. to points in AR, CO, ID, MT, NM, 
NV, OK, OR, TX. UT, WA. and WO; 
new automobiles and trucks, in dri- 
veaway service, from San Francisco. 
CA to San Jose, Fresno. Salinas, and 
Monterey, CA; new trucks, in dri- 
veaway, from San Francisco. CA to 
Santa Rosa. Paso Robles, Exeter, King 
City, Hanford, Mendocino, Porterville, 
Visalia, and Soledad, CA and Reno, 
NV; trucks, tractors, chassis, and trail¬ 
ers other than those designed to be 
drawn by passenger automobiles, in 
initial movements, in driveaway serv¬ 
ice, from Emeryville, CA to points in 
AL, AR. CO, DE. FL. GA, IL. IN, IA. 
KS. KY, LA, ME. MD, MI, MN, MA. 

MS, MO, NE. NY, NH. NJ. NC. ND, 
OH, PA. RI. SC. SD. TN, VT. VA. WV. 
WI, and DC; trucks, in initial move¬ 
ments. in driveaway service, from 
Portland, OR to points in the United 
States east of a line beginning at the 
Gulf of Mexico and extending along 
the Mississippi River to the southern 
boundary of MN and then along the 
eastern boundary of MN to the United 
States-Canada boundary line, from Se¬ 
attle and Renton, WA to points in the 
United States, except points in HI, 

MT, WA, and specified points in ID 
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and OR; trucks, in initial and second¬ 
ary movements, in driveaway service, 
from Salinas, CA to points in the 
United States, including AK but ex¬ 
cepting HI; trucks, in initial move¬ 
ments. in driveaway and truckaway 
service, from Pomona, CA to points in 
the United States, including AK but 
excepting HI; trucks and accessories 
and parts thereof when moving with 
the above-described commodity, in ini¬ 
tial movements, in driveaway service, 
from the plantsite of the Freightliner 
Corp. at Indianapolis, IN to points in 
the United States, including AK but 
excepting HI; motor vehicles (except 
passenger automobiles) and chassis, in 
driveaway service and bodies, cabs, 
and parts of, and accessories for, such 
vehicles when moving therewith. 

Prom ports of entry on the U.S.- 
Canada boundary line in WA, ID, and 
MT to points in the U.S. (except AK 
and HI), from ports of entry on the 
U.S.-Canada boundary line in AK to 
points in AK, restricted to traffic 
moving in foreign commerce from 
plantsites of the White Motor Co. or 
those of its affiliates or subsidiaries, 
from Portland, OR to points in the 
U.S., including AK but excepting HI, 
from Pomona, CA to points in the U.S. 
(except AK and HI); motor vehicles 
(except automobiles) and chassis, in 
initial movements, in driveaway serv¬ 
ice, and bodies, cabs, and parts of. and 
accessories for, such motor vehicles 
when moving in connection therewith, 
from ports of entry on the U.S.- 
Canada boundary line in MI and NY 
to points in the U.S. (except AK and 
HI), restricted to the transportation of 
traffic originating at the plantsite of 
Sicard, Inc., a division of Pacific Car & 
Pound Corp. at St. Therese, PQ, 
Canada, from ports of entry on the 
U.S.-Canada boimdary in WA, ID. MT, 
ND. MN, MI, NY, VT, and ME to 
points in the U.S. (except AK and HI), 
from ports of entry on the U.S.- 
Canada boundary line in AK to points 
in AK, restricted to traffic moving 
from the plantsite of Canadian Ken- 
worth. Ltd., in Burnaby, BC, Canada; 
trucks, trucks chassis, and truck trac¬ 
tors and parts and accessories of the 
described vehicles which are moving at 
the same time and with the vehicle of 
which they are a part and on which 
they are to be installed, in initial 
movements, by driveaway method, 
from Portland, OR to points in the 
U.S. west of a line beginning at the 
Gulf of Mexico and extending along 
the Mississippi River to the point of 
intersection of the eastern and south¬ 
ern of MN. then along the eastern 
boundary of MN to the U.S.-Canada 
boundary line, restricted against any 
transportation from Portland, OR to 
points in OR. WA, and ID; trucks, in 
initial movements, in driveaway and 
truckaway service, and bodies, cabs, 


and parts of and accessories for, such 
vehicles, when moving in connection 
therewith, from the plantsite of the 
International Harvester Co. in San 
Leandro. CA to points in the U.S. 
(except AK, AR. CA. CO. HI. ID, MT. 
NV, NM. OK, OR, TX. UT. WA, and 
WY); trucks, truck tractors, and truck 
chassis, in initial movements, in dri¬ 
veaway and truckaway service, and 
bodies, cabs, and parts of and accesso¬ 
ries for such vehicles, from Nashville. 
TN to points in the U.S. (including AK 
but excluding HI); motor homes and 
motor showrooms, in initial move¬ 
ments, in truckaway and driveaway 
service, from points in Grayson 
County, TX and Tulare County, CA to 
points in AR, CA, CO, ID, MT, NM, 
NV. OK, OR, TX, UT, WA, and WY; 
motor truck chassis, tn initial move¬ 
ments, in truckaway and driveaway 
service, from Souix City. IA to points 
in the U.S. (including AK but exclud¬ 
ing HI); motor vehicles (except trailers 
and farm tractors, commodities requir¬ 
ing special equipment, motor homes in 
driveaway service, and self-propelled 
articles, each weighing 15,000 pounds 
or more, in truckaway service), in ini¬ 
tial movements, in driveaway and 
truckaway service, from the facilities 
of Mack Western at Hayward, CA to 
point in the U.S. (including AK but 
excluding HI); and trucks, truck trac¬ 
tors, and truck chassis, in initial move¬ 
ments, in driveaway service, from the 
facilities of the Peterbilt Motors Co. at 
or near Newark, CA to points in AK. 

MC-FC-77694, filed May 25, 1978. 
Transferee: C & C DISTRIBUTORS, 
A Montana Corp., Box 102, Jordan, 
MT 49337. Transferor: Dennis Jimison 
Construction Co., Inc., Box 1154, Glen¬ 
dive, MT 59330. Representative: G. 
Todd Baugh, 805 Midland Bank Build¬ 
ing, Billings, MT 59101. Authority 
sought for purchase by transferee of 
the operating rights set forth in certif¬ 
icate MC 140903 (Sub-2), issued March 
15, 1977, as follows: Fertilizer, from 
Salida, CO to points in Carter, 
Powder, River, Rosebud, Custer, 
Fallon, Wibaux, Prairie, Dawson, 
McCone, Richland, Daniels, Sheridan, 
Roosevelt, and Valley Counties, MT 
and to points in Bowman, Adams, Het¬ 
tinger. Stark, Billings, Golden Valley, 
Dunn, Slope. McKenzie, Williams, and 
Divide Counties. ND. Transferee holds 
no Commission authority. Application 
has been filed for temporary authority 
under section 210a(b). 

MC-FC-77718, filed June 19, 1978. 
Transferee: OVERLAND EXPRESS, 
INC., 6440 North Broadway, Wichita, 
KS 67219. Transferor: James R. Barr, 
Trustee in Bankruptcy for Robert N. 
Drake, d.b.a. Aerolite Trucking Co.. 
330 North Main, Wichita. KS 67202. 
Representative: Thomas J. Burke, Jr., 
1600 Lincoln Center Building, 1600 


Lincoln Street, Denver, CO 80264. Au¬ 
thority sought for purchase of the op¬ 
erating rights set forth in certificate 
MC 129415 (Sub-2), issued August 17, 
1977 as follows: Animal and poultry 
feeds and hygienic materials and sup¬ 
plies used in animal husbandry, from 
Liberal, KS to specified points in OK, 
TX, NM, and CO; feed and feed ingre¬ 
dients (except liquids in bulk), from 
St. Joseph and Kansas City, MO and 
specified points in OK, TX, NM, and 
KS to points in KS, from Wichita, KS 
to specified points in OK, and TX, and 
from Garden City, KS to points in OK 
and TX; and feed and feed ingredients 
(except molasses and animal liquid 
feed supplement) from Holcomb and 
Tice. KS to points in CO, NM. OK. 
and TX, and from specified points in 
CO to specified points in KS, OK, TX, 
NM, and WY. Transferee holds no 
Commission authority; it does seek 
section 210a(b) authority. 

MC-FC-77737, filed June 30, 1978. 
Transferee: R & R MOVING SYS¬ 
TEMS, INC., 410 Salin Drive. Corapo- 
lis, PA 15108. Transferor: Kirk Truck¬ 
ing Service, Inc., P.O. Box 153, Mon¬ 
roeville, PA 15146. Representative: 
John A. Vuono, Esq., 2310 Grant 
Building, Pittsburgh, PA 15219. 
George. Greek, King, McConnaughy. 
McMahon, 100 East Broad Street, Co¬ 
lumbus, OH 43215. Authority sought 
for purchase by transferee of a por¬ 
tion of the operating rights of trans¬ 
feror, as set forth in certificate MC 
123375 (Sub-1), issued December 18, 
1961, as follows: Household goods, be¬ 
tween points in Jefferson, Belmont, 
Harrison, Carroll, and Columbiana 
Counties, OH, Marshall, OH, Brooke, 
and Hancock Counties, WV. and 
Washington, Beaver, and Allegheny 
Counties, PA, on the one hand, and, 
on the other, points in OH, WV. PA, 
NY, NJ. MD. DE, VA, NC, KT, IN. IL, 
MI. and DC. Household goods as de¬ 
fined by the Commission, between 
points in Belmont County, OH, on the 
one hand, and. on the other, points in 
OH, PA. and WV. Transferee present¬ 
ly holds no authority from this Com¬ 
mission. Application has not been filed 
for temporary authority under section 
210a(b). 

MC-FC-77765, filed July 11, 1978. 
Transferee: HORNADY TRUCK 

LINE, INC., P.O. Box 846, Monroe¬ 
ville. AL. Transferor: G. A. Hornady. 
Cecil M. Hornady, and B. C. Hornady, 
d.b.a. Hornady Brothers Truck Line, 
P.O. Box 846. Monroeville. AL 36460. 
Representative: Donald B. Sweeney 
Jr.. Attorney at Law, 603 Frank Nelson 
Building, Birmingham, AL 35203. Au¬ 
thority sought for purchase by trans¬ 
feree of the operating rights of trans¬ 
feror, as set forth in certificates MC 
121664 (Sub-1) and sub numbers 2, 3, 
5. 6, 7, 9, 13, 15, 17, 18, and 25, issued 
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May 6. 1974. August 21. 1974, Septem¬ 
ber 12, 1974, April 18. 1975. March 29. 
1976, May 26. 1977, September 30. 
1976. October 3. 1977, March 22, 1978. 
October 25, 1977, March 14. 1978, and 
May 25, 1978 respectively, as follows: 
General commodities (with excep¬ 
tions) between points in Monroe 
County, AL, between points in Monroe 
County. AL. on the one hand, and, on 
the other, Birmingham, AL. Lumber, 
particleboard, cross-ties, cross-arms 
posts, poles, and timbers, treated or 
untreated, precast concrete products, 
cement, lime, mortar mix. plywood, 
roofing and roofing materials, from, 
to, or between specified points in the 
U.S. Transferee presently holds no au¬ 
thority from this Commission. Appli¬ 
cation has not been filed for tempo¬ 
rary authority under section 210a(b). 

H. G. Homme, Jr. 

Acting Secretary. 
[FR Doc. 78-23363 Filed 8-18-78; 8:45 am) 


[ 7035 - 01 ] 

IRREGULAR-ROUTE MOTOR COMMON 
CARRIERS OF PROPERTY 

Elimination of Gateway Letter Notices 

August 11,1978. 

The following letter-notices of pro¬ 
posals to eliminate gateways for the 
purpose of reducing highway conges¬ 
tion, alleviating air and noise pollu¬ 
tion, minimizing safety hazards, and 
conserving fuel have been filed with 
the Interstate Commerce Commission 
under the Commission’s gateway 
elimination rules (49 CFR 1065), and 
notice thereof to all interested persons 
is hereby given as provided in such 
rules. 

An original and two copies of pro¬ 
tests against the proposed elimination 
of any gateway herein described may 
be filed with the Interstate Commerce 
Commission on or before August 31, 
1978. A copy must also be served upon 
applicant or its representative. Pro¬ 
tests against the elimination of a gate¬ 
way will not operate to stay com¬ 
mencement of the proposed operation. 

Successively filed letter-notices of 
the same carrier under these rules will 
be numbered consecutively for conven¬ 
ience in identification. Protests, if any, 
must refer to such letter-notices by 
number. 

The following applicants seek to op¬ 
erate as a common carrier, by motor 
vehicles, over irregular routes. 

MC 61825 (Sub-E377) (correction), 
filed May 13, 1974, published in the 
Federal Register issue of October 17, 
1975. and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan. 1000 16th Street 


NW., Washington, DC 20036. New fur¬ 
niture, between points in VA on and 
bounded by a line beginning at the 
WV-VA State line, and extending 
south along Interstate Hwy 77 to junc¬ 
tion VA Hwy 606. then east along VA 
Hwy 606 to junction VA Hwy 42, then 
west along VA Hwy 42 to junction VA 
Hwy 738, then south along VA Hwy 
738 to junction VA Hwy 100. then 
south along VA Hwy 100 to junction 
U.S. Hwy 221, then west along U.S. 
Hwy 221 to junction U.S. Hwy 52, then 
south along U.S. Hwy 52 to the VA- 
NC State line, then east along the VA- 
NC State line to jungtion VA Hwy 8, 
then north along VA Hwy 8 to junc¬ 
tion U.S. Hwy 460, then north along 
U.S. Hwy 460 to the VA-WV Sta^e 
line, and then along the VA-WV State 
line to the point of beginning, on the 
one hand. and. on the other, points in 
DC and MD on and east of a line be¬ 
ginning at the PA-MD State line, and 
extending south along MD Hwy 30 to 
junction MD Hwy 27, then south 
along MD Hwy 27 to junction U.S. 
Hwy 140, then south along U.S. Hwy 
140 to junction MD Hwy 97, then 
south along MD Hwy 97 to junction 
MD Hwy 28, then west along MD Hwy 
28 to Junction MD Hwy 189, then 
south along MD Hwy 189 to the Poto¬ 
mac River, then south along the Poto¬ 
mac River to the Chesapeake Bay, 
then across the Chesapeake Bay to 
the MD-VA State line, then east along 
the MD-VA State line to the Atlantic 
Ocean. (Gateways eliminated: Pulaski 
and Lynchburg, VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 61825 (Sub-E401) (correction), 
filed May 13, 1974. published in the 
Federal Register issue of October 8. 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Ha^ry J. Jordan, 1000 16th Street 
NW., Washington. DC 20036. General 
commodities (except those of unusual 
value. Classes A and B explosives, live¬ 
stock, household goods, as defined by 
the Commission, commodities in bulk, 
commodities requiring special equip¬ 
ment, and those injurious or contami¬ 
nating to other lading), between 
points in VA on and bounded by a line 
beginning at Fredericksburg, extend¬ 
ing along VA Hwy 3 to junction U.S. 
Hwy 29. then along U.S. Hwy 29 to 
junction VA Hwy 230. then along VA 
Hwy 230 to Junction U.S. Hwy 33, then 
along U.S. Hwy 33 to junction U.S. 
Hwy 11, then along U.S. Hwy 11 to 
junction U.S. Hwy 250, then along U.S. 
Hwy 250 to junction U.S. Hwy 1, then 
along U.S. Hwy 1 to the point of begin¬ 
ning, on the one hand, and, on the 
other, points in VA on and bounded by 
a line beginning at the NC-VA State 
line, and extending along U.S. Hwy 29 


to junction VA Hwy 640, then along 
VA Hwy 640 to junction VA Hwy 761, 
then along VA Hwy 761 to junction 
U.S. Hwy 501, then along U.S. Hwy 
501 to junction VA Hwy 24, then along 
VA Hwy 24 to junction U.S. Hwy 460, 
then along U.S. Hwy 460 to junction 
VA Hwy 122, then along VA Hwy 122 
to junction VA Hwy 40, then along VA 
Hwy 40 to junction VA Hwy 8, then 
along VA Hwy 8 to junction U.S. Hwy 
58, then along U.S. Hwy 58 to junction 
VA Hwy 16. then along VA Hwy 16 to 
the VA-WV State line, then along the 
VA-WV State line to the KY-VA State 
line, then along the KY-VA State line 
to the TN-VA State line, then along 
the TN-VA State line to the NC-VA 
State line, then along the NC-VA 
State line to the point of beginning. 
(Gateway eliminated: Lynchburg, VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 61825 (Sub-E434) (correction), 
filed May 13, 1974, published in the 
Federal Register issue of October 1, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan. 1000 16th Street 
NW., Washington, DC 20036. Iron and 
steel products, between points in Ash¬ 
land, Crawford, Cuyahoga. Erie, 
Fulton, Hancock. Henry, Holmes, 
Huron, Lorain, Lucas, Medina, Ottawa. 
Paulding, Richland, Sandusky, Seneca, 
Summit, Wayne, Williams. Wood, and 
Wyandot Counties. OH, on the one 
hand, and, on the other, points in VA 
bounded by a line beginning at the At¬ 
lantic Ocean, and the VA-NC State 
line, then west along the VA-NC State 
line to junction U.S. Hwy 220, then 
north along U.S. Hwy 220 to Roanoke, 
then east along U.S. Hwy 460 to 
Lynchburg, then north along U.S. 
Hwy 29 to Lovingston, then east along 
VA Hwy 56 to junction U.S. Hwy 60. 
then east along U.S. Hwy 60 to Rich¬ 
mond, then along Interstate Hwy 64 to 
Bottoms Bridge, then along VA Hwy 
249 to junction VA Hwy 33. then along 
VA Hwy 33 to its end at the Chesa¬ 
peake Bay, then south along the 
Chesapeake and the Atlantic Ocean to 
the point of beginning: including 
points in the above described line. 
(Gateways eliminated: Weirton, WV. 
and Lynchburg. VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 61825 (Sub-E437) (correction), 
filed May 13, 1974, published in the 
Federal Register issue of October 1, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385. 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. Iron and 
steel products, between points in Co- 
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shocton, Delaware, and Licking Coun¬ 
ties, OH, on the one hand, and, on the 
other, points in VA bounded by a line 
beginning at the Atlantic Ocean, and 
the VA-NC State line, then west along 
the VA-NC State line to junction U.S. 
Hwy 29, then north along U.S. Hwy 29 
to Lovingston, then east along VA 
Hwy 56 to junction U.S. Hwy 60. then 
east along U.S. Hwy 60 to Bucking¬ 
ham, then south along U.S. Hwy 15 to 
Farmville, then east along U.S. Hwy 
460 to Petersburg, VA, then east along 
the James River to the Chesapeake 
Bay, then south along the Chesapeake 
Bay and the Atlantic Ocean to the 
point of beginning, including all points 
on the above described line. (Gateways 
eliminated: Weirton, WV and Lynch¬ 
burg, VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 61825 (Sub-E438) (correction), 
filed May 13, 1974, published in the 
Federal Register issue of October 1, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. Iron and 
steel products , between Toledo, OH, on 
the one hand, and, on the other, 
points in VA bounded by a line begin¬ 
ning at the VA-NC State line at the 
Atlantic Ocean, and extending west 
along the VA-NC State line to junc¬ 
tion VA Hwy 8, then north along VA 
Hwy 8 to Christiansburg, then along 
Interstate Hwy 81 and U.S. Hwy 11 to 
Lexington, then east along U.S. Hwy 
60 to Amherst, then north along U.S. 
Hwy 29 to Charlottsville, then east 
along U.S. Hwy 250 to Zion Cross¬ 
roads, then north along U.S Hwy 15 to 
Boswells Tavern, then along VA Hwy 
22 to Trevilians, then along U.S. Hwy 
83 to junction VA Hwy 54, then along 
VA Hwy 54 to Hanover, then north 
along VA Hwy to Dawn, then along 
VA Hwy 33 to the Chesapeake Bay 
and the Atlantic Ocean to the point of 
beginning; including all points on the 
described line. (Gateways eliminated: 
Weirton, WV, and Lynchburg. VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 61825 (Sub-E463) (correction), 
filed May 13, 1974, published in the 
Federal Register issue of October 3, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville. VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. New fur- 
niture , from Galax, VA, to points in 
DE, DC, LA, MO. NJ. NY, and WI. and 
points in IL. IN, and MI on, north and 
west of a line beginning at the KY-IL 
State line near Old Shawneetown, IL, 
and extending along IL Hwy 13 to 


Junction IL Hwy 1, then along IL Hwy 
1 to junction IL Hwy 130, then along 
IL Hwy 130 to junction IL Hwy 33, 
then along IL Hwy 33 to junction IL 
Hwy 1, then along IL Hwy 1 to junc¬ 
tion U.S. Hwy 40, then along U.S. Hwy 
40 to junction IN Hwy 59, then along 
IN Hwy 59 to junction IN Hwy 47, 
then along IN Hwy 47 to junction U.S. 
Hwy 231, then along U.S. Hwy 231 to 
junction IN Hwy 25, then along IN 
Hwy 25 to junction IN Hwy 19, then 
along IN Hwy 19 to junction U.S. Hwy 

6, then along U.S. Hwy 6 to junction 
IN Hwy 13, then along IN Hwy 13 to 
junction Interstate Hwy 80, then 
along Interstate Hwy 80 to junction 
IN Hwy 9, then along IN Hwy 9 to 
junction MI Hwy 66, then along MI 
Hwy 66 to junction U.S. Hwy 12, then 
along U.S. Hwy 12 to junction U.S. 
Hwy 27, then along U.S. Hwy 27 to 
junction MI Hwy 60, then along MI 
Hwy 60 to junction Interstate Hwy 94, 
then along Interstate Hwy 94 to junc¬ 
tion MI Hwy 14, then along MI Hwy 
14 to junction MI Hwy 153, then along 
MI Hwy 153 to Detroit, MI, then to 
the Detroit River to Lake Saint Clair, 
and those points in MD, OH, PA, and 
WV on, north and east of a line begin¬ 
ning at Geneva-on-the-Lake, OH, and 
extending along OH Hwy 534 to junc¬ 
tion U.S. Hwy 422, then along U.S. 
Hwy 422 to junction OH Hwy 45, then 
along OH Hwy 45 to junction OH Hwy 

7, then along OH Hwy 7 to junction 
U.S. Hwy 30, then along U.S. Hwy 30 
to junction Interstate Hwy 76. then 
along Interstate Hwy 76 to junction 
U.S. Hwy 219, then along U.S. Hwy 
219 to junction U.S. Hwy 40, then 
along U.S. Hwy 40 to junction U.S. 
Hwy 220, then along U.S. Hwy 220 to 
the WV-VA State line. (Gateway 
eliminated: Martinsville, VA.) 

Note.—T he purpose of this republication 
is to state the gateway eliminated which 
was incorrect in previous publication. 

MC 61825 (Sub-E470) (correction), 
filed May 13, 1974. published in the 
Federal Register issue of October 1, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington. DC 20036. New fur¬ 
niture, from points in VA on and east 
of a line beginning at the NC-VA 
State line, then north along VA Hwy 
89 to junction U.S. Hwy 58, then north 
along U.S. Hwy 58 to junction U.S. 
Hwy 52, then north along U.S. Hwy 52 
to Interstate Hwy 81, then west along 
Interstate Hwy 81 to junction Inter¬ 
state Hwy 77, then north along Inter¬ 
state Hwy 77 to junction U.S. Hwy 52, 
then north along U.S. Hwy 52 to the 
VA-WV State line, and points located 
west of a line beginning on the NC-VA 
State line near Stuart, VA, then north 
along VA Hwy 8 to junction U.S. Hwy 


58. then north along U.S. Hwy 58 to 
junction the Blue Ridge Parkway, 
then north along the Blue Ridge Park¬ 
way to junction VA Hwy 8, then north 
along VA Hwy 8 to junction U.S. Hwy 
221, then north along U.S. Hwy 221 to 
junction VA Hwy 419, then north 
along VA Hwy 419 to junction VA Hwy 
311, then north along VA Hwy 311 to 
the VA-WV State line, to points in AL 
on and south of a line beginning at the 
MS-AL State line near Coffeeville, 
then east along U.S. Hwy 84 to junc¬ 
tion U.S. Hwy 43, then north along 
U.S. Hwy 43 to AL Hwy 27. then north 
along AL Hwy 27 to Dickinson, then 
east along unnumbered highway to 
junction AL Hwy 35. then north along 
AL Hwy 35 to junction AL Hwy 12, 
then east along AL Hwy 12 to junction 
AL Hwy 41, then east along AL Hwy 
41 to junction AL Hwy 28, then east 
along AL Hwy 28 to AL Hwy 21, then 
east along AL Hwy 21 to junction U.S. 
Hwy 80, then east along U.S. Hwy 80 
to the AL-GA State line. (Gateway 
eliminated: Martinsville, VA.) 

Note.—T he purpose of this republication 
is to state the correct territorial description. 

MC 66886 (Sub-E47), filed July 28, 
1975. Applicant: BELGER CARTAGE 
SERVICE, INC., 2100 Walnut Street, 
Kansas City, MO 64108. Representa¬ 
tive: Frank W. Taylor, Jr., 1221 Balti¬ 
more Avenue, Kansas City, MO 64105. 
Printing and publishing equipment, 
which because of size or weight, re¬ 
quire the use of special equipment, be¬ 
tween those points in NE on, south 
and east of a line beginning at the NE- 
SD State line, and extending along 
U.S. Hwy 83 to junction NE Hwy 2, 
then along NE Hwy 2 to junction NE 
Hwy 61, then along NE Hwy 61 to 
junction Interstate Hwy 80, then 
along Interstate Hwy 80 to the NE-CO 
State line, on the one hand, and, on 
the other, those points in CO on, east 
and south of a line beginning at the 
CO-NE State line, and extending 
along Interstate Hwy 80 to junction 
U.S. Hwy 85, then along U.S. Hwy 85 
to junction U.S. Hwy 24, then along 
U.S. Hwy 24 to junction U.S. Hwy 285, 
then along U.S. Hwy 285 to junction 
U.S. Hwy 160, then along U.S. Hwy 
160 to junction U.S. Hwy 550, then 
along U.S. Hwy 550 to the CO-NM 
State line. (Gateway eliminated: 
points in KS.) 

MC 107012 (Sub-E340), filed May 16. 
1974. Applicant: NORTH AMERICAN 
VAN LINES, INC., P.O. Box 988, Fort 
Wayne. IN 46801. Representatives: 
David D. Bishop and Gary M. Crist 
(same as above). New furniture, un¬ 
crated, (1) from points in Beaver, Iron, 
and Washington Counties, UT, to 
points in Arkansas, Cleburne, Conway, 
Faulkner, Garland, Grant, Hot Spring, 
Jefferson, Lee, Lonoke, Monroe, Perry, 
Phillips, Prairie, Pulaski, Saline and 
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White Counties, AR (Greene County, 
AR*); Allamakee, Black Hawk, 
Bremer. Buchanan. Butler, Cerro 
Gordo, Chickasaw, Clayton, Delaware, 
Fayette, Floyd, Franklin. Hancock, 
Howard. Mitchell, Winnebago, Winne¬ 
shiek, Worth, Wright, Benton. Cedar, 
Clinton, Davis, Des Moines, Dubuque, 
Henry, Iowa, Jackson, Jefferson, John¬ 
son, Jones, Keokuk, Lee, Linn, Louisa, 
Muscatine, Scott, Van Buren, Wapello, 
and Washington Counties, IA (points 
in IL within the Burlington, IA com¬ 
mercial zone*); Ascension, Assumption, 
East Baton Rouge, East Feliciana, 
Iberia, Iberville, Jefferson, Lafourche. 
Livingston, Orleans, Plaquemines, 
Pointe Coupee, Saint Bernard, Saint 
Charles, Saint Helena, Saint James, 
Saint John the Baptist, Saint Martin, 
Saint Mary. Saint Tammany, Tangipa¬ 
hoa, Terrebonne, Washington, West 
Baton Rouge, and West Feliciana Par¬ 
ishes, LA (Greene County, AR*); 
Anoka, Blue Earth, Carver, Chicago, 
Dakota, Dodge, Faribault. Fillmore, 
Freeborn, Goodhue, Hennepin, Hous¬ 
ton, Isanti, Kanabec, Le Sueur, 
McLeod, Mille Lacs. Mower, Nicollet, 
Olmstead, Pine, Ramsey, Rice, Scott, 
Sherburne, Sibley, Steele, Wabasha, 
Waseca, Washington, Winona, and 
Wright Counties, MN (points in IL 
within the Burlington, IA commercial 
zone*); Adair, Cherokee, Craig, Dela¬ 
ware, McIntosh, Mayes. Muskogee, 
Nowata, Okmulgee, Osage, Ottawa, 
Rogers, Sequoyah, Tulsa, Wagoner, 
and Washington Counties, OK 
(Kansas City, MO*). 

(2) from points in Box Elder, Cache, 
Davis, Morgan, Rich, Salt Lake, 
Summit, Tooele, Utah, Wasatch, and 
Weber Counties, UT, to points in 
Ashley, Bradley, Cz^oun, Chicot, 
Cleveland, Columbia. Dallas. Desha, 
Drew, Lincoln, Ouachita, Union, Ar¬ 
kansas, Cleburne, Conway, Faulkner, 
Garland, Grant, Hot Springs, Jeffer¬ 
son, Lee, Lonoke, Monroe. Perry, Phil¬ 
lips. Prairie, Pulaski, Saline, and 
White Counties, AR (Greene County, 
AR*); Allamakee, Black Hawk, 
Bremer, Buchanan, Butler, Cerro 
Gordo, Chickasaw, Clayton, Delaware, 
Fayette, Floyd, Franklin, Hancock, 
Howard. Mitchell, Winnebago, Winne¬ 
shiek, Worth, Wright, Benton, Cedar, 
Clinton, Davis, Des Moines. Dubuque, 
Henry, Iowa, Jackson. Jefferson, John¬ 
son, Jones, Keokuk, Lee, Linn, Louisa, 
Muscatine, Scott. Van Buren, Wapello, 
and Washington Counties, IA (points 
in IL within the Burlington, IA com¬ 
mercial zone*); Avoyelles, Catahoula, 
Concordia, Evangeline, Grant, LaSalle, 
Kapides, Saint Landry, Vernon, Cald¬ 
well, East Carroll, Franklin. Jackson, 
Lincoln, Madison, Morehouse, Oua¬ 
chita, Richland, Tensas. Union, West 
Carroll, Winn, Ascension, Assumption, 
East Baton Rouge. East Feliciana, 
Iberia, Iberville, Jefferson, Lafourche, 


Livingston, Orleans, Plaquemines, 
Pointe Coupee, Saint Bernard, Saint 
Charles, Saint Helena, Saint James, 
Saint John the Baptist, Saint Martin, 
Saint Mary, Saint Tammany, Tangipa¬ 
hoa, Terrebonne, Washington, West 
Baton Rouge, West Feliciana. Bien¬ 
ville, Bossier, Caddo, Claiborne, De 
Soto, Natchitoches, Red River, Sabine 
and Webster Parishes, LA (Greene 
County. AR*); Adair, Cherokee, Craig, 
Delaware, McIntosh, Mayes, Musko¬ 
gee, Nowata, Okmulgee, Osage. 
Ottawa, Rogers. Sequoyah, Tulsa, 
Wagoner, Washington, Atoka, Bryan, 
Choctaw, Coal, Haskell, Latimer, Le- 
Flore, McCurtain, Pittsburg, and 
Pushmataha Counties, OK (Kansas 
City. MO*); Anderson. Angelina, 
Bowie, Camp, Cass, Cherokee, Collin, 
Dallas, Delta, Ellis, Fannin, Franklin, 
Freestone, Grayson, Gregg, Harrison, 
Henderson, Hopkins, Hunt. Kaufman, 
Lamar, Marion, Morris, Nacogdoches, 
Navarro, Panola, Rains, Red River, 
Rockwall, Rusk, Sabine, San Augus¬ 
tine, Shelby, Smith, Titus, Upshur, 
Van Zandt, and Wood Counties, TX 
(Kansas City, MO*). 

(3) from points in Carbon, Daggett, 
Duchesme, Emery, Grand, San Juan, 
and Uimtah Counties, UT. to points in 
Ashley, Bradley. Calhoun, Chicot, 
Cleveland, Columbia, Dallas. Desha. 
Drew, Lincoln, Ouachita, Union, Ar¬ 
kansas, Cleburne, Conway. Faulkner, 
Garland, Grant, Hot Springs, Jeffer¬ 
son. Lee, Lonoke, Monroe, Perry, Phil¬ 
lips. Prairie, Pulaski. Saline, and 
White Counties, AR (Greene County, 
AR*); Allamakee, Black Hawk, 
Bremer, Buchanan, Butler, Cerro 
Gordo. Chickasaw, Clayton, Delaware, 
Fayette, Floyd, Franklin, Hancock, 
Howard, Mitchell, Winnebago, Winne¬ 
shiek. Worth, Wright, Benton, Cedar, 
Clinton, Davis, Des Moines, Dubuque, 
Henry. Iowa, Jackson, Jefferson, John¬ 
son. Jones, Keokuk, Lee, Linn, Louisa, 
Muscatine, Washington, Scott, Van 
Buren, and Wapello Counties. IA 
(points in IL within the Burlington, LA 
commercial zone*); Caldwell, East Car- 
roll, Franklin. Jackson, Lincoln, Madi¬ 
son, Morehouse, Ouachita, Richland, 
Tensas, Union, West Carroll, Winn, 
Ascension, Assumption, East Baton 
Rouge, East Feliciana, Iberia, Iber¬ 
ville, Jefferson, Lafourche. Livingston, 
Orleans, Plaquemines, Pointe Coupee, 
Saint Bernard, Saint Charles, Saint 
Helena, Saint James, Saint John the 
Baptist. Saint Martin, Saint Mary. 
Saint Tammany, Tangipahoa, Terre¬ 
bonne, Washington. West Baton 
Rouge, and West Feliciana Parishes, 
LA (Greene County, AR*); Anderson, 
Angelina, Bowie. Camp, Cass, Chero¬ 
kee, Collin, Dallas, Delta, Ellis, 
Fannin. Franklin. Freestone, Grayson, 
Gregg, Harrison. Henderson, Hopkins, 
Hunt, Kaufman, Lamar, Marion, 
Morris, Nacogdoches, Navarro. Panola, 


Rains, Red River, Rockwall, Rusk,. 
Sabine, San Augustine, Shelby, Smith, 
Titus, Upshur, Van Zandt, and Wood 
Counties, TX, (Kansas City, MO*). 

(4) from points in Garfield, Juab, 
Kane, Millard, Piute Sanpete, Sevier 
and Wayne Counties, UT. to points in 
Ashley, Bradley, Calhoun, Chicot, 
Cleveland, Columbia, Dallas, Desha, 
Drew, Lincoln, Ouachita, Union, Ar¬ 
kansas, Cleburne, Conway, Faulkner, 
Garland, Grant, Hot Springs, Jeffer¬ 
son, Lee, Lonoke, Monroe. Perry, Phil¬ 
lips, Prairie, Pulaski. Saline and White 
Counties, AR (Greene County, AR*); 
Allamakee, Black Hawk. Bremer, Bu¬ 
chanan, Butler, Cerro Gordo, Chicka¬ 
saw, Clayton, Delaware, Fayette, 
Floyd, Franklin, Hancock, Howard, 
Mitchell. Winnebago, Winneshiek, 
Worth, Wright, Benton. Cedar, Clin¬ 
ton, Davis, Des Moines. Dubuque, 
Henry, Iowa, Jackson, Jefferson, John¬ 
son, Jones. Keokuk, Lee, Linn. Louisa, 
Muscatine, Scott, Van Buren, Wapello, 
and Washington Counties. IA (points 
in IL within the Burlington, IA com¬ 
mercial zone*); Avoyelles, Catahoula, 
Concordia. Evangeline, Grant, LaSalle, 
Rapides, Saint Landry, Vernon, Cald¬ 
well, East Carroll, Franklin. Jackson, 
Lincoln. Madison. Morehouse, Oua¬ 
chita, Richland, Tensas, Union, West 
Carroll, Winn. Ascension. Assumption, 
East Baton Rouge, East Feliciana, 
Iberia. Iberville. Jefferson. Lafourche, 
Livingston, Orleans, Plaquemines, 
Pointe Coupee. Saint Bernard, Saint 
Charles, Saint Helena, Saint James, 
Saint John the Baptist, Saint Martin, 
Saint Mary, Saint Tammany, Tangipa¬ 
hoa. Terrebonne. Washington, West 
Baton Rouge, and West Feliciana Par¬ 
ishes, LA (Greene County. AR*); 
Anoka, Blue Earth, Carver, Chisago. 
Dakota, Dodge, Faribault, Fillmore, 
Freeborn, Good Hue, Hennepin, Hous¬ 
ton, Isanti, Kanabec, LeSeur. McLeod, 
Mille Lacs, Mower, Nicollet, Olmstead, 
Pine, Ramsy, Rice, Scott. Sherburne, 
Sibley, Steele, Wabasha, Wasela, 
Washington, Winona, and Wright 
Counties, MN (points in IL within the 
Burlington, IA commercial zone*); 
Adair, Cherokee, Craig, Delaware, 
McIntosh, Mayes, Muskogee, Nowata, 
Okmulgee, Osage. Ottawa. Rogers. Se¬ 
quoyah, Tulas, Wagoner, and Wash¬ 
ington Counties. OK (Kansas City. 
MO*); Anderson. Angelina, Bowie, 
Camp. Cass, Cherokee, Collin, Dallas, 
Delta, Ellis. Fannin, Franklin, Frees¬ 
tone. Grayson, Gregg, Harrison, Hen¬ 
derson, Hopkins, Hunt. Kaufman, 
Lamar, Marion, Morris, Nacogdoches, 
Navarro. Panola. Rains, Red River, 
Rockwall, Rusk, Sabine, San Augus¬ 
tine, Shelby, Smith, Titus, Upshur. 
Van Zandt. and Wood Counties, TX 
(Kansas City, MO*). (Gateways elimi¬ 
nated: indicated by asterisks above.) 

MC 107478 (Sub-E16), filed May 8. 
1978. Applicant: OLD DOMINION 
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FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th Street 
NW. t Washington, DC 20036. General 
commodities, except those of unusual 
value, classes A and B explosives, 
household goods, as defined by the 
Commission, and those injurious or 
contaminating to other lading, be¬ 
tween all points within 50 miles of 
Wilson, NC. in that part of NC bound¬ 
ed by a line beginning at Liberia, NC. 
and extending south along NC Hwy 58 
to Wilson. NC, then along U.S. Hwy 
264 to junction U.S. Hwy 258, then 
along U.S. Hwy 258 to Rich Square, 
NC, on the one hand, and, on the 
other, points in GA on and south of a 
line extending from the AL-GA State 
line near Franklin. GA, along GA Hwy 
34 to junction GA Hwy 16, then along 
GA Hwy 16 to junction GA Hwy 15 at 
Sparta, GA, then along GA Hwy 15 to 
junction U.S. Hwy 80, then along U.S. 
Hwy 80 to junction U.S. Hwy 301, then 
along U.S. Hwy 301 to the GA-SC 
State line. (Gateway eliminated: Wil¬ 
mington. NC.) 

MC 107478 (Sub-E17), filed May 8. 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th Street 
NW.. Washington, DC 20036. General 
commodities, except those of unusual 
value, classes A and B explosives, com¬ 
modities in bulk, commodities requir¬ 
ing special equipment, household 
goods as defined by the Commission, 
and those injurious or contaminating 
to other lading, (a) between all points 
within 50 miles of Wilson, NC on and 
west of a line beginning at Liberia, NC, 
then south along NC Hwy 58 to Nash¬ 
ville. NC, then along NC Hwy 98 to 
Durham, NC, on the one hand, and, on 
the other, points in GA on and south 
of a line beginning at the GA-AL 
State line near Columbus. GA, then 
along U.S. Hwy 280 to junction U.S. 
Hwy 16, then along U.S. Hwy 16 to the 
GA-SC State line; (b) between all 
points within 50 miles of Wilson, NC 
on, south and west of a line beginning 
at or near Durham. NC along NC Hwy 
98 to junction NC Hwy 58, then south 
along NC Hwy 58 to junction U.S. Hwy 
258, then south along U.S. Ilwy 258 to 
junction U.S. Hwy 13, then along U.S. 
Hwy 13 to Spivey’s Corner, NC, on the 
one hand, and, on the other, points in 
GA on and south of a line beginning at 
the GA-AL State line then along U.S. 
Hwy 80 to the GA-SC State line. 
(Gateway eliminated: Wilmington, 
NC.) 

MC 107478 (Sub-El8), filed May 8. 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th Street 
NW., Washington. DC 20036. General 


commodities , except those of unusual 
value, classes A and B explosives, 
household goods as defined by the 
Commission, commodities in bulk, and 
those requiring special equipment, 
from points in GA to all points in NC 
on and east of a line beginning at the 
NC-SC State line near Tabor City, NC, 
then along U.S. Hwy 701 to junction 
NC Hwy 403 at Clinton, NC, then 
along NC Hwy 403 to junction NC 
Hwy 55 at Seven Springs, NC, then 
along NC Hwy 55 to junction NC Hwy 
11, then along NC Hwy 11 to junction 
NC Hwy 118 at Grifton, NC, then 
along NC Hwy 118 to junction U.S. 
Hwy 17. then along U.S. Hwy 17 to 
junction U.S. Hwy 158, then along U.S. 
Hwy 158 to the Atlantic Ocean. (Gate¬ 
way eliminated: Wilmington, NC.) 

MC 107478 (Sub-E19), filed May 8, 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th Street 
NW.. Washington, DC 20036. Iron ajid 
steel, and iron and steel articles, from 
points in PA on and east of a line ex¬ 
tending from the MD-PA State line 
along Interstate Hwy 83 (formerly 
U.S. Hwy 111) to York, PA, and on and 
south of a line extending from York, 
PA, along U.S. Hwy 30 to junction U.S. 
Hwy 202, and then along U.S. Hwy 202 
via New Hope, PA, to the PA-NJ State 
line to points (a) in GA on and south 
of a line beginning at the GA-AL 
State line near Cedartown, GA, then 
along GA Hwy 21 to junction U.S. 
Hwy 278, then along U.S. Hwy 278 to 
junction GA Hwy 120, then along GA 
Hwy 120 to junction Interstate Hwy 
85, then along Interstate Hwy 85 to 
the GA-SC State line, and (b) in SC 
on and east of a line beginning at the 
GA-SC State line near Calhoun Falls, 
SC, then along SC Hwy 72 to junction 
SC Hwy 203, then along SC Hwy 203 
to junction SC Hwy 185, then along 
SC Hwy 185 to junction U.S. Hwy 25, 
then along U.S. Hwy 25 to junction SC 
Hwy 252, then along SC Hwy 252 to 
junction U.S. Hwy 221, then along U.S. 
Hwy 221 to the NC-SC State line, 
except Charleston, SC. (Gateway 
eliminated: Wilmington, NC.) 

MC 107478 (Sub-E20), filed May 8, 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006. High 
Point, NC 27261. Representative: 
Hany J. Jordan, Esq., 1000 16lh Street 
NW.. Washington, DC 20036. Paper 
and paper articles, including corrugat¬ 
ed and solid fiber shipping containers, 
from Plymouth, NC, to points in FL. 
(Gateways eliminated: Wilmington, 
NC. and Georgetown. SC.) 

MC 107478 (Sub-E21), filed May 8. 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th 


Street. NW., Washington, DC 20036. 
Paper and paper articles, including 
corrugated and solid fiber shipping 
containers, from Wilmington, NC, to 
points in FL. (Gateways eliminated: 
Georgetown, SC.) 

MC 107478 (Sub-E22), filed May 8, 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point, NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th Street 
NW., Washington, DC 20036. Lumber 
(except plywood and veneer), from 
points in GA to points in ME, NH, VT, 
MA, RI, CT, and NY. (Gateway elimi¬ 
nated: Wilmington, NC.) 

MC 107478 (Sub-E23), filed May 8, 
1978. Applicant: OLD DOMINION 
FREIGHT LINE, P.O. Box 2006, High 
Point. NC 27261. Representative: 
Harry J. Jordan, Esq., 1000 16th 
Street. NW., Washington, DC 20036. 
General commodities, except those of 
unusual value, classes A and B explo¬ 
sives. household goods as defined by 
the Commission, commodities in bulk, 
and those requiring special equipment, 
between points in NJ, on the one 
hand, and, on the other, points in SC. 
(Gateway eliminated: Baltimore, MD.) 

MC 107515 (Sub-E642), filed Decern- 
ber 20. 1976. Applicant: REFRIGER¬ 
ATED TRANSPORT, CO., INC., P.O. 
Box 308, Forest Park, GA 33050. Rep¬ 
resentative: R. M. Tettlebaum, Suite 
375, 3379 Peachtree Road, NE., Atlan¬ 
ta, GA 30326. (1) Unfrozen meats, 
meat pivducts, and meat by-products 
as described in section A of Appendix I 
to the report in Descriptions in Motor 
Carrier Certificates, 61 M.C.C 209 and 
76 (except in bulk), in vehicles 
equipped with mechanical refrigera¬ 
tion, and frozen meats, meat products, 
and meat by-products, as described in 
section A of Appendix I to the report 
in Descriptions in Motor Carrier Certi¬ 
ficates 61 M.C.C. 209 and 766 (except 
in bulk), in mixed loads with unfrozen 
meats , meat products, and meat by¬ 
products as described above, from Abi¬ 
lene, TX. to points in ME, NH, and 
VT. (2) Meats, meat products, and 
meat by-products, and those articles 
distributed by meat packing houses 
which are foodstuffs as described in 
sections A and C of Appendix I to the 
report in Descriptions in Motor Carri¬ 
er Certificates. 61 M.C.C. 209 and 766 
(except in bulk) in vehicles equipped 
with mechanical refrigeraton, from 
Amarillo, TX, to ME. NH. VT. and CT. 
(3) Meats, meat products, and meat by¬ 
products, as described in section A of 
Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 272 (except in bulk), in 
vehicles equipped with mechanical re¬ 
frigeration. from Paris, TX, to points 
in VT, NH. ME. CT. and RI. (4) Meats, 
meat products, and meat by-products, 
as described in section A of Appendix I 
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to the report In Descriptions in Motor 
Certificates, 61 M.C.C. 209 (except in 
bulk), in vehicles equipped with me¬ 
chanical refrigeration, from San 
Angelo. TX, to points in ME, VT, NH, 
and CT. points in OH on and east of a 
line beginning at the KY-OH State 
line, and extending along U.S. Hwy 23 
to junction Interstate Hwy 71, then 
along Interstate Hwy 71 to junction 
OH Hwy 83, then along OH Hwy 83 to 
Lake Erie, and points in KY on and 
east of a line beginning at the KY-TN 
State line, and extending along U.S. 
Hwy 27 to junction KY Hwy 80, then 
along KY Hwy 80 to junction KY Hwy 
461, then along KY Hwy 461 to junc¬ 
tion KY Hwy 150, then along Hwy 150 
to juction Interstate Hwy 75, then 
along Interstate Hwy 75 to Richmond, 
KY, then from Richmond, KY, along 
KY Hwy 388 to junction KY Hwy 627, 
then along KY Hwy 627 to junction 
U.S. Hwy 60, then along U.S. Hwy 60 
to junction KY Hwy 2, then along KY 
Hwy 2 to junction KY Hwy 7, then 
along KY Hwy 7 to the OH-KY State 
line. (5) Meats , meat products, and 
meat by-products, as described in Ap¬ 
pendix I to the report in Descriptions 
in Motor Carrier Certificates, 61 
M.C.C. 209 and 766, (except in bulk), 
in vehicles equipped with mechanical 
refrigeration, from Galveston, TX, to 
points in MD, DE, NJ, NY, CT, MA, 
RI, ME, VT. NH. OH, and DC, and 
points in KY on and east of a line be¬ 
ginning at the KY-TN state line, and 
extending along U.S. Hwy 31E to junc¬ 
tion KY Hwy 90, then along KY Hwy 
90 to junction U.S. Hwy 31W, then 
along U.S. Hwy 31W to the IN-KY 
State line. (6) Meats t meat products , 
and meat by-products , as described in 
section A of Appencix I to the report 
in Descriptions in Motor Carrier Certi¬ 
ficates, 61 M.C.C. 209 and 766 (except 
in bulk), in vehicles equipped with me¬ 
chanical refrigeration, from Palestine, 
TX, to points in ME. NH, VT, CT, RI, 
WV. and points in OH on and east of a 
line beginning at the OH-KY State 
line, and extending along U.S. Hwy 33 
to junction OH Hwy 37, then along 
OH Hwy 37 to junction OH Hwy 661, 
then along Hwy 661 to junction OH 
Hwy 3. then along OH Hwy 3 to junc¬ 
tion U.S. Hwy 42, then along U.S. Hwy 
42 to Cleveland, OH. (7) Meat, meat 
products, and meat by-products, as de¬ 
scribed in section A of Appendix I to 
the report in Descriptions in Motor 
Carrier Certificates, 61 M.C.C. 209 and 
766 (except in bulk), in vehicles 
equipped with mechanical refrigera¬ 
tion, from Mt. Pleasant, TX, to points 
in MD, DC, DE. NJ. NY. CT. RI. MA, 
ME, VT, and NH. (8) Meats, meat 
products, and meat by-products, as de¬ 
scribed in Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766 (except in 
bulk), in vehicles equipped with me¬ 


chanical refrigeration, from Luling, 
TX, to points in MD, DE. NJ. NY. CT. 
RI. MA, ME. VT. NH. and DC. points 
in that part of KY on and east of a 
line beginning at the KY-TN State 
line, and extending along U.S. Hwy 
127 to junction U.S. Hwy 68, then 
along U.S. Hwy 68 to junction Inter¬ 
state Hwy 75. then along Interstate 
Hwy 75 to Junction KY-OH State line, 
and points in that part of OH oh, 
south and east of a line beginning at 
the IN-OH State line, and extending 
along U.S. Hwy 224 to junction U.S. 
Hwy 127, then along U.S. Hwy 127 to 
the OH-MI State line. (9) Meats, meat 
products, and meat by-products 
(except canned, except in bulk, and 
except chili con came), as described in 
section A of Appendix I to the report 
in Descriptions in Motor Carrier Certi¬ 
ficates, 61 M.C.C. 209 and 766, in vehi¬ 
cles equipped with mechanical refrig¬ 
eration, from Austin, TX, to points in 
NY, NJ. RI, CT, MA. ME, VT, NH, and 
points in OH on and east of U.S. Hwy 
23, and points in KY on and east of a 
line beginning at the KY-OH State 
line, and extending along KY Hwy 7 
to junction KY Hwy 30, then along 
KY Hwy 30 to junction KY Hwy 80, 
then along KY Hwy 80 to junction 
U.S. Hwy 27, then along U.S. Hwy 27 
to the KY-TN State line. (10) Meats, 
meat products, and meat by-products, 
and articles distributed by meat pack¬ 
ing houses which are foodstuffs, as de¬ 
scribed in sections A and C of Appen¬ 
dix I to the report in Descriptions in 
Motor Carrier Certificates, 61 M.C.C, 
209 and 766 (except hides and com¬ 
modities in bulk), in vehicles equipped 
with mechanical refrigeration, fr$m 
the facilities of Western Beef and Co. 
utilized by Armour & Co., at Pampa, 
TX. to CT. RI, ME, VT, NH. that part 
of TN on, south and east of U.S. Hwy 
27, that part of WV on, south and east 
of a line beginning at the KY-WV 
State line, and extending along U.S. 
Hwy 119 to junction WV Hwy 10, then 
along WV Hwy 10 to junction WV 
Hwy 16, then along WV Hwy 16 to 
junction U.S. Hwy 19. then along U.S. 
Hwy 19 to junction WV Hwy 20. then 
along WV Hwy 20 to junction WV 
Hwy 15, then along WV Hwy 15 to 
Junction U.S. Hwy 219, then along U.S. 
Hwy 219 to the WV-MD State line, 
and that part of KY on, south or east 
of U.S. Hwy 119. (11) Meats, meat 
products, and meat by-products, and 
those articles distributed by meat 
packing houses which are foodstuffs, 
as described in Sections A and C of 
Appendix I to the report in Descrip¬ 
tions in Motor Carrier Certificates, 61 
M.C.C. 209 and 766 (except commod¬ 
ities in bulk, in tank vehicles and 
hides), in vehicles equipped with me¬ 
chanical refrigeration, from the facili¬ 
ties of Missouri Beef Packers, Inc., at 
Plainview, TX, to points in ME, NH, 


VT. RI. and WV. (12) Meats, meat 
products , and meat by-products, as de¬ 
scribed in Appendix I to the report in 
Descriptions in Motor Carrier Certifi¬ 
cates, 61 M.C.C. 209 and 766 (except in 
bulk), in vehicles equipped with me¬ 
chanical refrigeration, from Burris, 
TX, to points in WV. CT. RI. ME. VT, 
NH, points in FL on or east of U.S. 
Hwy 319; points in TN on or east of 
U.S. Hwy 127, and Portsmouth, OH. 
(Gateway eliminated: Doraville, GA.) 

MC 108119 (Sub-E74). filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which, because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials , sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Lane, Douglas, Coos. Curry, 
Josephine, and Jackson Counties, OR. 
on the one hand, and. on the other, 
points in KS on and east of U.S. Hwy 
81, points in OK on and east of Inter¬ 
state Hwy 35, points in TX on and east 
of U.S. Hwy 75, points in WY on and 
north of a line extending from the 
NE-WY State line, and extending 
along U.S. Hwy 26 to junction U.S. 
Hwy 20, then along U.S. Hwy 20 to 
junction WY Hwy 120, then along WY 
Hwy 120 to junction U.S. Hwy 20, then 
along U.S. Hwy 20 to the ID-WY State 
line, and points in AL, AR, CT. DE, 
DC, FL, GA, IN, KS, KY. LA. ME, 
MD, MA, MI. MS, MO, NH, NJ, NY. 
NC, OH, PA, RI, SC, TN. VT, VA, and 
WV. (Gateway eliminated: MT.) 

MC 108119 (Sub-E75), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010. St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
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moving in connection therewith or 
such commodities as are contractors 9 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig- 
ging, and machinery , materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Sherman, Gilliam, Jefferson, 
Deschutes, Crook, Wheeler, Morrow. 
Grant Umatilla, Union, Wallowa, and 
Baker Counties, OR, on the one hand, 
and, on the other, points in AL, AR, 
CT, DE, DC, FL, GA. IN. points in 
that part of KS on and east of a line 
extending north from the KS-OK 
State line, and extending along U.S. 
Hwy 81 to junction Interstate Hwy 35. 
then along Interstate Hwy 35 to junc¬ 
tion KS Hwy 177, then along KS Hwy 
177 to junction U.S. Hwy 77, then 
along U.S. Hwy 77 to the KS-NE State 
line, points in KY ME, MD. MA, MI, 
MS, MO. MH, NJ, NY, NC, OH, points 
in that part of OK on and east of a 
line from the OK-TX State line, and 
extending along U.S. Hwy 281 to junc¬ 
tion U.S. Hwy 277, then along U.S. 
Hwy 277 to junction U.S. Hwy 81, then 
along U.S. Hwy 81 to the KS-OK 
State line, points in PA, RI, SC, TN, 
points in that part of TX on and east 
of a line extending from the US-MX 
International Boundary line in TX, 
and extending along U.S. Hwy 77 to 
junction UJS. Hwy 81, then along U.S. 
Hwy 81 to junction to junction 287, 
then along U.S. Hwy 287 to junction 
U.S. Hwy 281, then along U.S. Hwy 
281 to the OK-TX State line, points in 
VT, VA, WV and points in that part of 
WY on and north of a line extending 
from the SD-WY State line, and ex¬ 
tending along U.S. Hwy 16 to junction 
U.S. Hwy 20, then along U.S. Hwy 20 
to the ID-WY State line. (Gateway 
eliminated: MT.) 

MC 108119 (Sub-E76), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul. MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which, because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors 9 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 


points in Klamath, Lake, Harney, and 
Malheur Counties, OR, on the one 
hand, and, on the other, points in that 
part of AR on and east of a line ex¬ 
tending from the AR-MO State line, 
and extending along U.S. Hwy 61 to 
the AR-TN State line, points in that 
part of MS on and east of a line ex¬ 
tending from the MS-TN State line, 
and extending along U.S. Hwy 78 to 
junction U.S. Hwy 45, then along U.S. 
Hwy 45 to the AL-MS State line, 
points in that part of MO on and east 
of U.S. Hwy 63, and points in AL, AR. 
CT. DE, DC. FL, GA. IN, KY, ME, 
MD, MA, MI. NH, NJ. NY. NC, OH. 
PA. RI. SC. TN, VT, VA, and WV. 
(Gateway eliminated: MT.) 

MC 108119 (Sub-E77), filed April 24, 
1978. Applicant: E. L, MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which, because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors 9 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, end machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
Tacoma, WA, on the one hand, and, on 
the other, points in AL, AZ, AR, points 
in that part of CA on and east of UJS. 
Hwy 95, points in CO. CT, DE, DC. FL, 
GA, points in ID in Bonner, Boundary, 
Shoshone, Clearwater Counties, and 
points that are on and east of a line 
extending from the ID-MT State line, 
and extending along U.S. Hwy 93 to 
junction U.S. Hwy 93 to junction U.S. 
Alt Hwy 93, then along Alt Hwy 93, 
then along U.S. Alt Hwy 93 to junction 
U.S. Hwy 26, then along U.S. Hwy 26 
to junction U.S. Hwy 191, then along 
U.S. Hwy 191 to the ID-UT State line, 
points in IN. KS, KY, LA, NJ, NM, 
NY, NC, OH, OK, PA, RI, SC, TN, TX, 
points in UT on and east of a line ex¬ 
tending from the AZ-UT State line, 
and extending along U.S. Hwy 91 to 
junction UT Hwy 26. then along UT 
Hwy 26 to junction U.S. Hwy 6, then 
along U.S. Hwy 6 to junction UT Hwy 
36, then along UT Hwy 36 to junction 
U.S. Hwy 40, then along U.S. Hwy 40 
to junction U.S. Hwy 91, then along 
U.S. Hwy 91 to junction U.S. Hwy 191, 
then along U.S. Hwy 191 to the ID-UT 
State line, and points in VT, VA. WV, 
and WY. (Gateway eliminated: MT.) 


MC 108119 (Sub-E78), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which, because of size or 
weight, require special handling , and 
related parts, materials, and supplies, 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors 9 
equipment, heavy and bulky articles , 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points 
within the commercial zone of Belling¬ 
ham, WA, on the one hand. and. on 
the other, points in AL, AZ, AR, points 
in CA on and east of U.S. Hwy 95, 
points in CO, CT. DE, DC. FL, GA, 
points in ID in the counties of Bound¬ 
ary, Bonner, Shoshone and Clearwa¬ 
ter, and points on and east of a line ex¬ 
tending from the ID-MT State line, 
and extending along U.S. Hwy 93 to 
junction U.S. Alt Hwy 93, then along 
UJS. Alt Hwy 93 to junction U.S. Hwy 
26, then along U.S. Hwy 26 to junction 
U.S. Hwy 191, then along U.S. Hwy 
191 to the ID-UT State line, points in 
IN. KS, KY, LA. ME. MD, MA, MI. 
MS. MO. points in NV on and east of a 
line extending from the NV-UT State 
line, and extending along U.S. Alt Hwy 
50 to junction U.S. Hwy 93, then along 
U.S. Hwy 93 to junction U.S. Hwy 95, 
then along U.S. Hwy 95 to the CA-UT 
State line, points in NH, NJ, NM, NY. 
NC OH. OK. PA, RI, SC. TN, TX. 
points in UT on, east and south of a 
line extending from the ID-UT State 
line, and extending along U.S. Hwy 
191 to junction U.S. Hwy 91, then 
along U.S. Hwy 91 to junction U.S. 
Hwy 40, then along U.S. Hwy 40 to the 
NV-UT State line, and points in VT, 
VA, WV, and WY. (Gateway eliminat¬ 
ed: MT.) 

MC 108119 (Sub-E79), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities which, because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
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machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors * 
equipment* heavy and bulky articles* 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging , and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in King, Snohomish, Skagit. 
Watcom, and Island Counties, WA 
(except points in the commercial zones 
of Tacoma, Seattle, and Bellingham), 
on the one hand, and, on the other, 
points in AL, AZ, AR, points in CA on 
and east of a line extending along CA 
Hwy 111 to junction Interstate Hwy 8, 
then along Interstate Hwy 8 to junc¬ 
tion CA Hwy 86, then along CA Hwy 
86 to Junction CA Hwy 78, then along 
CA Hwy 78 to junction Interstate Hwy 
10, then along Interstate Hwy 10 to 
junction U.S. Hwy 95, then along U.S. 
Hwy 95 to the CA-NV State line, 
points in CO, CT, DE, DC. FL, GA, 
points in ID on and east of a line ex¬ 
tending from the ID-UT State line, 
and extending along U.S. Hwy 191 to 
junction U.S. Hwy 26, then along U.S. 
Hwy 26 to junction U.S. Hwy Alt 93, 
then along U.S. Hwy Alt 93 to junction 
U.S. Hwy 93. then along U.S. Hwy 93 
to the ID-MT State line, points in IN, 
KS, KY, LA, ME, MD, MA, MI, MS. 
MO. points in NV on and east of Inter¬ 
state Hwy 15, points in UT on and east 
of a line extending along from the 
NV-UT State line, and extending 
along U.S. Hwy 6 to junction UT Hwy 
36, then along UT Hwy 36 to Junction 
U.S. Hwy 40, then along U.S. Hwy 40 
to junction U.S. Hwy 89, then along 
U.S. Hwy 89 to junction U.S. Hwy 191, 
t hen along U.S. Hwy 191 to the ID-UT 
State line, and points in VT, VA, WV, 
and WY. (Gateway eliminated: MT). 

MC 108119 (Sub-E80), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities, which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Adams, Franklin, Garfield, 


Whitman, Asotin, Columbia and Walla 
Walla Counties, WA. on the one hand, 
and, on the other, points in AL, AZ, 
AR, points in CA on, south and east of 
a line extending from the Pacific 
Ocean, and extending along CA Hwy 7 
to junction Interstate Hwy 10, then 
along Interstate Hwy 10, to junction 
Interstate Hwy 15, then along Inter¬ 
state Hwy 15 to the CA-NV State line, 
and points that are the Los Angeles 
Commerical zone, points in CO, CT, 
DE, DC, FL, GA, points in ID on and 
east of a line extending from the ID- 
UT State line, and extending along In¬ 
terstate Hwy 15 to junction U.S. Hwy 
26, then along U.S. Hwy 26 to junction 
U.S. Alt Hwy 93. then along UJ5. Hwy 
Alt 93 to the junction U.S. Hwy 93, 
then along U.S. Hwy 93 to the ID-MT 
State line, points in IN, KS, KY. LA, 
ME, MD, MA. MI. MS, MO, points in 
NV on and east of Interstate Hwy 15, 
points in NH. NJ, NM, NY. NC. OH. 
OK, PA. RI, SC, TN. TX, points in UT 
on and east of a line extending from 
the AZ-UT State line, and extending 
along UT Hwy 26 to junction U.S. Hwy 
50, then along U.S. Hwy 50 to junction 
UT Hwy 36, then along UT Hwy 36 to 
junction U.S. Hwy 40, then along U.S. 
Hwy 40 to junction U.S. Hwy 89, then 
along U.S. Hwy 89 to junction U.S. 
Hwy 191, then along UJS. Hwy 191 to 
the ID-UT State line, and points in 
VT, VA. WV. and WY. (Gateway elimi¬ 
nated: Missoula, MT.) 

* MC 108119 (Sub-E81), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities, which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Spokane, Lincoln, Pend 
Oreille, Stevens, Ferry and Okanogan 
Counties, WA, on the one hand, and, 
on the other, points in AL, AZ, AR, 
points in CA on and east of a line ex¬ 
tending along CA Hwy 33 from Ven¬ 
tura. to junction CA Hwy 119, then 
along CA Hwy 119 to junction CA Hwy 
99, then along CA Hwy 99 to junction 
CA Hwy 178, then along CA Hwy 178 
to junction U.S. Hwy 395, then along 


U.S. Hwy 395 to junction U.S. Hwy 6, 
then along U.S. Hwy 6 to the CA-NV 
State line, points in CO, CT, DE. DC, 
FL. GA. points in ID on and east of 
U.S. Hwy 93 only, points in IN, KS, 
KY, LA. ME, MD. MA. MI, MS. MO, 
points in NV on and east of a line ex¬ 
tending from the CA-NV State line, 
and extending along U.S. Hwy 6 to 
junction NV Hwy 10, then along NV 
Hwy 10 to junction U.S. Hwy 95, then 
along U.S. Hwy 95 to junction U.S. 
Hwy 50. then along U.S. Hwy 50 to 
junction NV Hwy 8A, then along NV 
Hwy 8A to Junction U.S. Hwy 40, then 
along NV Hwy 40 to junction U.S. Hwy 
93, then along U.S. Hwy 93 to the ID- 
NV State line, points in NH, NJ. NM. 
NY, NC. OH. OK. PA. RI. SC. TN. TX, 
UT. VT, VA, WV and WY. (Gateway 
eliminated: Missoula, MT.) 

MC 108119 (Sub-E82), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities, which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Chelan and Douglas Coun¬ 
ties, WA, and points in Kittitas and 
Grant Counties, WA, that are on and 
north of Interstate Hwy 90, on the one 
hand, and, on the other, points in AL, 
AZ, AR, points in CA on and east of a 
line extending from the United States- 
Mexico International Boundary line 
and extending along CA Hwy 111 to 
junction CA Hwy 78, then along CA 
Hwy 78 to Junction Interstate Hwy 10. 
then along Interstate Hwy 10 to junc¬ 
tion U.S. Hwy 95. then along U.S. Hwy 
95 to the CA-NV State line, points in 
CO, CT, DE, DC, FL, GA, points in ID 
on and east of a line extending along 
U.S. Hwy 191 to junction U.S. Hwy 26, 
then along U.S. Hwy 26 to Junction 
U.S. Hwy Alt 93. then along U.S. Hwy 
Alt 93 to Junction U.S. Hwy 93, then 
along U.S. Hwy 93 to the ID-MT State 
line, points in IN, KS. KY, LA. ME, 
MD, MA, MI, MS, MO, points in NV 
on and east of Interstate Hwy 15, 
points in NH. NJ. NM, NY. NC. OH, 
OK. PA. RI, SC. TN. TX. points in UT 
on and east of a line extending from 
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the AZ-UT State line, and extending 
along Interstate Hwy 15 to junction 
UT Hwy 26, then along UT Hwy 26 to 
junction U.S. Hwy 6, then along U.S. 
Hwy 6 to junction UT Hwy 36, then 
along UT Hwy 36 to junction U.S. Hwy 
40, then along U.S. Hwy 40 to junction 
Interstate Hwy 15, then along Inter¬ 
state Hwy 15 to the ID-UT State line, 
and points in VT, VA, WV and WY. 
(Gateway eliminated: Misspula, MT.) 

MC 108119 (Sub-E83), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities, which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which, by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging. and machinery, materials, sup¬ 
plies, and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Benton, Klickitat, and Yack- 
ima Counties. WA, and points in Kitti¬ 
tas and Grant Counties, WA, south of 
Interstate Hwy 90. on the one hand, 
and, on the other, points in AL, points 
in AZ on and east of a line extending 
from the United States-Mexico Inter¬ 
national Boundary line, points in AR, 
points in CO on and east of a line ex¬ 
tending from the United States- 
Mexico International Boundary line, 
and extending along U.S. Hwy 550 to 
junction U.S. Hwy 50, then along U.S. 
Hwy 50 to junction U.S. Hwy 6, then 
along U.S. Hwy 6 to junction CO Hwy 
13. then along CO Hwy 13 to the CO- 
WY State line, points in CT, DE, DC, 
FL, GA, points in ID on. north and 
east of a line extending along U.S. 
Hwy 26 to junction Interstate Hwy 15, 
then along Interstate Hwy 15 to the 
ID-MT State line, and points in IN, 
KS. KY, LA, ME, MD, MA, MI, MS. 
MO, NH, NM, NJ, NY. NC. OH, OK. 
PA, RI. SC. TN. TX. VT, VA. WV. and 
points in WY on and north of a line 
extending from the CO-WY State 
line, and extending along WY Hwy 789 
to junction U.S. Hwy 30, then along 
U.S. Hwy 30 to junction U.S. Hwy 30N, 
then along U.S. Hwy 30N to the ID- 
WY State line. (Gateway eliminated: 
Missoula, MT.) 

MC 108119 (Sub-E84), filed April 24. 
1978. Applicant: P. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 


Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
requre special handling, and related 
parts, materials, and supplies when 
their transportation is Incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors * 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points 
within the commercial zone of Seattle, 
WA, on the one hand, and, on the 
other, points in AL, AZ, AR, points in 
CA on and east of U.S. Hwy 95, points 
in CO. CT, DE, DC, FL, GA, points in 
Shoshone and Clearwater Counties, 
ID, and points on and east of a line ex¬ 
tending from the ID-MT State line, 
and extending along U.S. Hwy 93 to 
junction U.S. Alt Hwy 93, then along 
U.S. Alt Hwy 93 to junction U.S. Hwy 
26, then along U.S. Hwy 26 to junction 
U.S. Hwy 191, then along U.S. Hwy 
191 to the ID-UT State line, points in 
KS, KY, LA, ME, MD, MA. MI, MS, 
MO, points in NV on and south of In¬ 
terstate Hwy 15. points in NH, NJ, 
NM, NY. NC, OH, OK, PA. RI, SC, 
TN, TX, points in UT on and east of a 
line extending from the ID-UT State 
line, and extending along U.S. Hwy 
191 to junction U.S. Hwy 40, then 
along U.S. Hwy 40 to junction UT Hwy 
36. then along UT Hwy 36 to junction 
UT Hwy 26, then along UT Hwy 26 to 
junction U.S. Hwy 91. then along U.S. 
Hwy 91 to the AZ-UT State line, and 
points in VT, VA, WV. and WY. (Gate¬ 
way eliminated: Missoula, MT.) 

MC 108119 (Sub-E85), filed April 24, 
1978. Applicant: F. L. MURPHY 
TRUCKING CO.. P.O. Box 43010. St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
requre special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors * 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 


plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points Pa¬ 
cific, Grays, Harbor. Thurston, Mason, 
Kitsap. Jefferson, Callum, and San 
Juan Counties, CA, on the one hand, 
and, on the other, points in AL, points 
in AZ in and east of a line extending 
along U.S. Hwy 89 to junction Inter¬ 
state Hwy 10. then along Interstate 
Hwy 10 to junction Interstate Hwy 17, 
then along Interstate Hwy 17 to junc¬ 
tion U.S. Hwy 89. then along U.S. Hwy 
89 to the AZ-UT State line, points in 
AR, CO. CT, DE, DC, FL, GA, points 
in ID on and east of Interstate Hwy 
15, points in IN. KS. KY. LA, ME, MD, 
MA, MI, MS. MO, NH, NJ. NM, NY, 
NC. OH, OK, PA, RI. SC, TN, TX. 
points in UT on and east of a line ex¬ 
tending from the AZ-UT State line, 
and extending along U.S. Hwy 91 to 
junction U.S. Hwy 191, then along U.S. 
Hwy 191 to the ID—UT State line, and 
points in VT, VA. WV. and WY. (Gate¬ 
way eliminated: Missoula, MT.) 

MC 108119 (Sub-E86), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors' 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
Clark, Cowlitz, Lewis, Pierce. Ska¬ 
mania, and Whakiakum Counties, WA, 
on the one hand, and, on the other, 
points in AL, AR, points in CO on and 
east of a line extending from the 
United States-Mexico International 
Boundary line, and extending along 
U.S. Hwy 550 to junction U.S. Hwy 50, 
then along U.S. Hwy 50 to junction 
U.S. Hwy 285, then along U.S. Hwy 
285 to junction U.S. Hwy 24, then 
along U.S. Hwy 24 to junction CO Hwy 
131, then along CO Hwy 131 to junc¬ 
tion U.S. Hwy 40, then along U.S. Hwy 
40 to junction CO Hwy 13. then along 
CO Hwy 13 to the CO-WY State line, 
points in CT, DE, DC. FL, GA, IN, KS. 
KY. LA. ME, MD, MA. MI, MS. MO. 
NH, NJ, points in NM on and east of a 
line extending from the United States- 
Mexico International Boundary line 
along U.S. Hwy 550 to junction U.S. 
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Hwy 666, then along UR. Hwy 666 to 
junction Interstate Hwy 40, then 
along Interstate Hwy 40 to the United 
States-Mexico International Boundary 
line, points in NY, NC, OH. OK, PA. 
RI, SC. TN, TX, VT, VA. WV, and 
points in WY on and east of a line ex¬ 
tending from the CO-WY State line, 
and extending along WY Hwy 789 to 
junction U.S. Hwy 30, then along U.S. 
Hwy 30 to junction U.S. Hwy 187, then 
along UR. Hwy 187 to junction U.S. 
Hwy 26, then along U.S. Hwy 26 to the 
ID-WY State line. (Gateway eliminat¬ 
ed: Missoula, MT.) 

MC 108119 (Sub-E87), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials, and 
supplies when their transportation is 
incidental to the transportation by 
carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts, 
and supplies moving in connection 
therwith, between points in CA in and 
north of Sonoma, Napa, Yolo, Sutter, 
and Placer Counties, on the one hand, 
and, on the other, points in AL, points 
in AR on and east of U.S. Hwy 65, 
points in CT, DE, DC. FL, GA, IN, 
points in KS on and east of a line ex¬ 
tending from the KS-NE State line, 
and extending along UR. Hwy 75 to 
Topeka, then along U.S. Hwy 40 to 
junction U.S. Hwy 59, then along U.S. 
Hwy 59 to junction KS Hwy 68, then 
along KS Hwy 68 to the KS-MO State 
line, points in KY, ME. MD, MA, MI, 
points in MS on, north and east of a 
line extending from the LA-MS State 
line, and extending along Interstate 
Hwy 20 to junction U.S. Hwy 49, then 
along U.S. Hwy 49 to the Gulf of 
Mexico, points in MO on, north and 
east of a line extending from the KS- 
MO State line, and extending along 
MO Hwy 2 to junction MO Hwy 7, 
then along MO Hwy 7 to junction MO 
Hwy 13, then along MO Hwy 13 to 
junction U.S. Hwy 65, then along U.S. 
Hwy 65 to the AR-MO State line, 
points in NH, NJ, NY. NC, OH. PA, 
RI. SC, TN, VT. VA, and WV. (Gate¬ 
way eliminated: Missoula, MT.) 

MC 108119 (Sub-E88), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrier of commodities which by 


reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools , parts, 
and supplies moving in connection 
therewith, between points in El 
Dorado, Amador, Calaveras. Stanis¬ 
laus, San Joaquin, Sacramento, Santa 
Clara, Alameda, Contra Costa, Solano, 
Marin. San Mateo, Santa Cruz, and 
San Francisco Counties, CA, on the 
one hand, and, on the other, points in 
AL on and east of a line extending 
from the AL-MS State line along U.S. 
Hwy 278 to junction U.S. Hwy 43, then 
along U.S. Hwy 43 to junction U.S. 
Hwy 82, then along U.S. Hwy 82 to 
junction U.S. Hwy 231, then along U.S. 
Hwy 231 to the AL-FL State line, 
points in AR on and north of UR. 
Hwy 63, points in CT, DE. DC. points 
in FL on and east of a line extending 
from the AL-FL State line, and ex¬ 
tending along FL Hwy 73 to junction 
U.S. Hwy 90, then along U.S. Hwy 90 
to Tallahassee, then along U.S. Hwy 
319 to the Gulf of Mexico, points in 
GA, IN, points in KS on and east of a 
line extending from the KS-NE State 
line, and extending along UR. Hwy 77 
to junction U.S. Hwy 36, then along 
U.S. Hwy 36 to junction U.S. Hwy 75. 
then along U.S. Hwy 75 to Topeka, 
then along UR. Hwy 40 to junction 
U.S. Hwy 59, then along U.S. Hwy 59 
to junction KS Hwy 68, then along KS 
Hwy 68 to the KS-MO State line, 
points in KY. ME, MD. MA, MI. points 
in MS on and east of UR. Hwy 78, 
points in MO on and east of a line ex¬ 
tending from the KS-MO State line, 
and extending along MO Hwy 2 to 
junction MO Hwy 7, then along MO 
Hwy 7 to junction MO Hwy 13, then 
along MO Hwy 13 to junction U.S. 
Hwy 60, then along U.S. Hwy 60 to the 
junction U.S. Hwy 63. then along U.S. 
Hwy 63 to the AR-MO State line, and 
points in NH, NJ, NY. NC, OH, PA, 
RI. SC, TN, VT, VA, and WV. (Gate¬ 
ways eliminated: Jerome County, ID, 
and Manley, MN.) 

MC 108119 (Sub-E89), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts 
and supplies moving in connection 
therewith, between points in Alpine, 
Tuolumne, Mariposa, Merced, Madera, 
San Benito, Fresno, Kings, Tulare, 
and Kern Counties, CA. on the one 
hand, and, on the other, points in CT, 


DE, DC. points in IN on and north of a 
line extending along U.S. Hwy 30 to 
junction U.S. Hwy 33, then along U.S. 
Hwy 33 to the IN-OH State line, 
points in ME, MD, MA, MI, NH, NJ, 
NY, points in OH on and east of UR. 
Hwy 33. points in PA, RI, VT, points 
in VA on and north of a line extending 
along UR. Hwy 60 to junction U.S. 
Hwy 29, then along UR. Hwy 29 to 
Junction U.S. Hwy 460, then along U.S. 
Hwy 460 to junction VA Hwy 40, then 
along VA Hwy 40 to junction VA Hwy 
35, then along VA Hwy 35 to the NC- 
VA State line, and points in WV on 
and ea§t of a line extending along U.S. 
Hwy 33 to junction Interstate Hwy 77, 
then along Interstate Hwy 77 to junc¬ 
tion U.S. Hwy 60, then along U.S. Hwy 
60 to the VA-WV State line. (Gate¬ 
ways eliminated: Jerome County, ID, 
and Worthington. MN.) 

MC 108119 (Sub-E90), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts, 
and supplies moving in connection 
therewith, between points in Monte¬ 
rey, San Luis Obispo, Santa Barbara, 
and Ventura Counties, CA, on the one 
hand, and. on the other, points in CT, 
DE, DC, points in IN on and north of a 
line extending along U.S. Hwy 30 only, 
points in ME, MD, MA, MI, NH, NJ, 
NY. points in OH on and north of a 
line extending along OH Hwy 613 to 
junction OH Hwy 15, then along OH 
Hwy 15 to junction U.S. Hwy 30, then 
along U.S. Hwy 30 to junction U.S. 
Hwy 250. then along U.S. Hwy 250 to 
the OH-WV State line, points in PA, 
RI, VT, points in VA on and north of a 
line extending along U.S. Hwy 250 to 
junction Interstate Hwy 81, then 
along Interstate Hwy 81 to Junction 
Interstate Hwy 64. then along Inter¬ 
state Hwy 64 to its end near Norfolk, 
and points in WV on, north and east 
of U.S. Hwy 250. (Gateways eliminat¬ 
ed: Jerome County, ID, and Worthing¬ 
ton, MN.) 

MC 108119 (Sub-E91), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
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carrrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles , 
each weighing 15,000 pounds or more, 
and related machinery , tools, parts, 
and supplies moving in connection 
therewith, between points with the 
commercial zones of Los Angeles, Alta- 
dena. Sierra Madre, Arcadia, San Ga¬ 
briel, Rosemead, El Monte, South El 
Monte, Monterey Park, Montebello, 
Whittier, Pico Rivera, Industry, Santa 
Fe Springs, Norwalk, Downey, Holly- 
dale, Paramount, Bellflower, Lake- 
wood, Hawaiian Gardens, Cypress, Los 
Alamitos. Rossmoor, and Seal Beach, 
CA, on the one hand, and, on the 
other, points in CT. DE, DC, ME, 
points in MD on and east of a line ex¬ 
tending along Interstate Hwy 81 to 
junction Interstate Hwy 70, then 
along Interstate Hwy 70 to junction 
Interstate Hwy 70S, then along Inter¬ 
state Hwy 70S to the MD-VA State 
line, points in MA. points in MI in the 
upper peninsula and that part of the 
Lower peninsula on and east of a line 
extending from Lake MI along MI 
Hwy 115 to junction U.S. Hwy 10. then 
along U.S. Hwy 10 to Junction U.S. 
Hwy 23. then along U.S. Hwy 23 to the 
MI-OH State line, points in NH, NJ, 
NY, points in OH on, north and east 
of a line extending along U.S. Hwy 23 
to junction Interstate Hwy 80, then 
along Interstate Hwy 80 to junction 
U.S. Hwy 422, then along U.S. Hwy 
422 to the OH-PA State line points in 
PA on, north and east of a line extend¬ 
ing along U.S. Hwy 422 to junction 
U.S. Hwy 22. then along U.S. Hwy 22 
to junction U.S. Hwy 220, then along 
U.S. Hwy 220 to junction U.S. Hwy 22, 
then along U.S. Hwy 22 to junction 
U.S. Hwy 522, then along U.S. Hwy 
522 to junction Interstate Hwy 76, 
then along Interstate Hwy 76 to junc¬ 
tion PA Hwy 997, then along PA Hwy 
997 to Junction Interstate Hwy 81, 
then along Interstate Hwy 81 to the 
MD-PA State line, points in VT and 
points in VA on and east of a line ex¬ 
tending along U.S. Hwy 17 to junction 
VA Hwy 33, then along VA Hwy 33 to 
its end near Deltaville. (Gateway 
eliminated: Jerome County, ID.) 

MC 108119 (Sub-E92), filed April 24. 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010. St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts, 
and supplies moving in connection 
therewith, between points in Los An¬ 


geles and Orange Counties, CA, except 
points within the commercial zones of 
Los Angeles, Altadena, Sierra Madre, 
Arcadia, San Gabriel, Rosemead, El 
Monte, South El Monte, Monterey 
Park, Montebello, Whittier, Pico 
Rivera, Industry, Santa Fe Springs, 
Norwalk, Downey, Hollydale, Para¬ 
mount, Bellflower, Lakewood. Hawai¬ 
ian Gardens, Cypress, Los Alamitos, 
Rossmoor, and Seal Beach, and points 
in San Bemadino and Riverside Coun¬ 
ties on and west of U.S. Hwy 395, on 
the one hand, and, on the other, 
points in CT, ME, points in MI in the 
upper peninsula points in NH, points 
in NJ on and north of NJ Hwy 42, 
points in NY, points in PA on and 
north of a line extending from the PA 
line on Lake Erie, and extending along 
PA Hwy 8 to Union City, then along 
U.S. Hwy 6 to junction PA Hwy 59, 
then along PA Hwy 59 to junction PA 
Hwy 46, then along PA Hwy 46 to 
junction PA Hwy 120, then along PA 
Hwy 120 to Allenwood, then along U.S. 
Hwy 15 to junction PA Hwy 61, then 
along PA Hwy 61 to junction PA Hwy 
309, then along PA Hwy 309 to Phila¬ 
delphia, and the PA-NJ State line, and 
points in RI and VT. (Gateway elimi¬ 
nated: Jerome County, ID.) 

MC 108119 (Sub-E93), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts, 
and supplies moving in connection 
therewith, between San Diego, CA, on 
the one hand, and, on the other, 
points in CT on and east of a line ex¬ 
tending from the CT-MA State line, 
and extending along CT Hwy 63 to 
Watertown, then along CT Hwy 66 to 
Middleton, then along CT Hwy 9 to 
the Atlantic Ocean, points in ME, MA, 
points in MI the upper peninsula and 
points in the lower peninsula on and 
north of MI Hwy 32, points in NH, 
points in NY on, north and east of a 
line extending from Watertown, and 
extending along NY Hwy 3 to Tupper 
Lake, then along NY Hwy 30 to junc¬ 
tion NY Hwy 28, then along NY Hwy 
28 to junction Interstate Hwy 87, then 
along Interstate Hwy 87 to junction 
NY Hwy 23, then along NY Hwy 23 to 
the MA-NY State line, and points in 
RI and VT. (Gateway eliminated: 
Jerome County, ID.) 

MC 108119 (Sub-E94), filed April 24. 
1978. Applicant: E. L. MURPHY 


TRUCKING CO., P.O. Box 43010, St. 
Paul. MN 55164. Representative: Mark 
E. Moser (same as above). Machinery 
and commodities which because of 
size or weight, require special han¬ 
dling, and related parts, materials and 
supplies when their transportation is 
incidental to the transportation by 
carrier of commodities which by 
reason of size or weight, require spe¬ 
cial handling, or self-propelled articles, 
each weighing 15,000 pounds or more, 
and related machinery, tools, parts, 
and supplies moving in connection 
therewith, between points in San 
Diego County, CA, except points in 
the commercial zone of San Diego, on 
the one hand, and, on the other, 
points in ME on and north of a line 
extending from the ME-NH State line, 
and extending along U.S. Hwy 2 to 
Bangor, then along ME Hwy 9 to its 
end at the United States-Canada In¬ 
ternational Boundary line, points in 
MI in the upper peninsula and points 
in the lower peninsula on and north of 
MI Hwy 55. (Gateway eliminated: 
Jerome County, ID.) 

MC 108119 (Sub-E95), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO. P.O. Box 43010. St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above.) Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in ID in and north of the Clear¬ 
water and Lewis Counties, ID, and 
that part of ID County on and west of 
U.S. Hwy 95, on the one hand, and, on 
the other, points in AL, AR, CT, DE, 
DC, FL, GA, points in KS on and east 
of U.S. Hwy 281 only, points in KY, 
LA, ME, MD, MA, points in MI in the 
upper peninsula, points in MS, NH, 
NJ, NY, NC, points in OK on and east 
of U.S. Hwy 281, points in PA. RI, SC. 
TN, points in TX on and east of U.S. 
Hwy 281, and points in VT, VA and 
WV. (Gateways eliminated: MT and 
Manley, MN. 

MC 108119 (Sub-E96), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul MN 55164. Representative: Mark 
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E. Moser (same as above.) Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which be reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging, 
and sawmill operations, between 
points in Custer, Lemhi, Valley Coun¬ 
ties, ID, and points in ID east of U.S. 
Hwy 95. on the one hand, and, on the 
other, points in AL. AR, CT, DE, DC, 
FL, GA, points in KS on and east of 
U.S. Hwy 77, points in KY, LA, MD, 
MA, points in MI and upper peninsula, 
points in MS. NH, NJ, NY, NC, points 
in OK on and east of a line extending 
along U.S. Hwy 177 to junction OK 
Hwy 13, then along OK Hwy 13 to 
junction OK Hwy 99. then along OK 
Hwy 99 to junction OK Hwy 78, then 
along OK hwy 78 to junction U.S. Hwy 
75, then along U.S. Hwy 75 to the OK- 
TX State line, points in PA, RI, SC. 
TN, points in TX on and east of a line 
extending along U.S. Hwy 69 to junc¬ 
tion TX Hwy 19, then along TX Hwy 
19 to Huntsville, then along Interstate 
Hwy 45 to Houston, then along TX 
Hwy 288 to the Gulf of Mexico, points 
in VT, VA, and WV. (Gateway elimi¬ 
nated: Montana and Manley, MN.) 

MC 108119 (Sub-E97), filed April 24, 
1978. Applicant: F. L. MURPHY 
TRUCKING CO., P.O. Box 43010. St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery , materials , sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
Adams, Washington. Payette, Gem. 
Canyon, and Ada Counties, ID, on the 
one hand, and. on the other, points in 


AL, AR, CT. DE. DC, FL, GA. KY. 
ME, MD. MA. NH. NJ, NY, NC. PA, 
RI. SC, TN. VT, VA, WV. points in AR 
on and east of a line extending from 
Fort Smith, and extending along U.S. 
Hwy 71 to the AR-LA State line, 
points in KS on and east of U.S. Hwy 
75, points in LA on and east of a line 
extending along U.S. Hwy 71 to junc¬ 
tion U.S. Hwy 171, then along U.S. 
Hwy 171 to junction LA Hwy 27. then 
along LA Hwy 27 to the Gulf of 
Mexico near Creole, points in MI in 
the Upper Peninsula, points in or east 
of a line extending along U.S. Hwy 75 
to Tulsa, then along Muskogee Turn¬ 
pike to junction Interstate Hwy 40, 
then along Interstate Hwy 40 to the 
AR-OK State line. (Gateways elimi¬ 
nated: MT and Manley, MN.) 

MC 108119 (Sub-E98), filed April 24, 
1978. Applicant: F. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same address as above). 
Commodities, which because of size or 
weight, require special handling, and 
related parts, materials, and supplies 
when their transportation is incidental 
to the transportation by carrier of 
commodities which by reason of size 
or weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
Boise. Elmore, Owyhee, Twin Falls, 
Gooding, and Camas Counties, ID, on 
the one hand, and. on the other, 
points in AL, CT. DE, DC. FL, GA, 
KY, ME, MD, MA. NH, NJ, NY, NC, 
PA, RI, SC. TN. WA, WV, points in 
AR on and east of U.S. Hwy 65 only, 
points in LA on and east of a line ex¬ 
tending along Interstate Hwy 55 to 
juction Interstate Hwy 10, then along 
Interstate Hwy 10 to junction LA Hwy 
23, then along LA Hwy 23 to the Gulf 
of Mexico, points in MI in the Upper 
Peninsula, points in MS on and east of 
a line extending along MS Hwy 27 to 
junction Interstate Hwy 55, then 
along Interstate Hwy 55 to the LA-MS 
State line. (Gateways eliminated: MT 
and Manley, MN.) A-MS State line. 
(Gateways eliminated: MT and 
Manley, MN.) 

MC 108119 (Sub-E99), filed April 24, 
1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 


require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
Blaine. Butte. Lincoln, Jerome, Mini¬ 
doka, Power, Cassia, and Pocatello 
Counties. ID, on the one hand, and, on 
the other, points in AL, points in AR 
on and east of a line extending from 
U.S. Hwy 63 to junction AR Hwy 1, 
then along AR Hwy 1 to junction U.S. 
Hwy 49. then along U.S. Hwy 49 to the 
AR-MS State line, points in CT, DE, 
DC, FL, GA, KY, ME, MD, MA, points 
in MI in the upper peninsula, points in 
MS on and east of a line extending 
along MS Hwy 322 to junction U.S. 
Hwy 49. then along U.S. Hwy 49 to 
junction U.S. Hwy 49W, then along 
U.S. Hwy 49W to junction U.S. Hwy 
49, then along U.S. Hwy 49 to the Gulf 
of Mexico, and points in NH, NJ, NY, 
NC. PA. RI, SC, TN. VT, VA, and WV. 
(Gateways eliminated: MT and 
Manley. MN.) 

MC 108119 (Sub-ElOO), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors* 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
Clark, Jefferson. Bingham, Bannock 
and Oneida Counties, ID, on the one 
hand, and, on the other, points in AL, 
CT. DE, DC, FL, GA, points in KY on 
and east of the Penny Riley Parkway, 
points in ME, MD, MA, points in MI in 
the upper peninsula, points in NH, NJ. 
NY, NC. PA. RI. SC, points in TN on 
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and east of a line extending along TN 
Hwy 48 to junction with the Natchez 
Trace Parkway, then along the Nat¬ 
chez Trace Parkway to the MS-TN 
State line, and points in VT, VA, and 
WV. (Gateway eliminated: MT and 
Manley. MN.) 

MC 108119 (Sub-ElOl), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO., P.O. Box 43010, St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts, and supplies 
moving in connection therewith or 
such commodities as are contractors' 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
ME and NH on and east of Interstate 
Hwy 95, on the one hand, and, on the 
other, points in AZ, CA. CO, ID, points 
in KS on and west of a line extending 
from the KS-OK State line, and ex¬ 
tending along U.S. Hwy 75 to junction 
U.S. Hwy 54, then along U.S. Hwy 54 
to the KS-MO State line only, points 
in MO on and west of a line extending 
from the KS-MO State line, and ex¬ 
tending along U.S. Hwy 24 to junction 
U.S. Hwy 65, then along U.S. Hwy 65 
to the IA-MO State line, points in NV. 
NM, points in OK on and west of a 
line extending from the OK-TX State 
line, and extending along U.S. Hwy 69 
to junction U.S. Hwy 75, then along 
U.S. Hwy 75 to the KS-OK State line, 
points in OR, points in TX on and 
west of a line extending from the U.S.- 
MX International Boundary line, and 
extending along U.S. Hwy 77 to junc¬ 
tion TX Hwy 44, then along TX Hwy 
44 to junction U.S. Hwy 281, then 
along U.S. Hwy 281 to junction U.S. 
Hwy 81, then along U.S. Hwy 81 to 
junction U.S. Hwy 77, then along U.S. 
Hwy 77 to junction U.S. Hwy 75, then 
along U.S. Hwy 75 to the OK-TX 
State line, and points in UT, WA, and 
WY. (Gateway eliminated: MN.) 

MC 108119 (Sub-E102), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 


the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles , each weighing 
15,000 pounds or more, and related 
machinery, tools , parts, and supplies 
moving in connection therewith or 
such commodities as are contractors' 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
MA on and east of U.S. Hwy 1, on the 
one hand, and, on the other, points in 
AZ, CA, CO. ID, NV. NM. UT. WA, 
OR, WY, points in KS on and west of 
Interstate Hwy 35, points in MO on, 
north and west of a line extending 
along U.S. Hwy 24 to junction U.S. 
Hwy 65, then along U.S. Hwy 65 to the 
IA-MO State line, points in OK on 
and west of a line extending from the 
OK-TX State line, and extending 
along U.S. Hwy 277 to junction U.S. 
Hwy 81, then along U.S. Hwy 81 to the 
KS-OK State, points in TX on and 
west of a line extending from the U.S.- 
MX International Boundary line, and 
extending Interstate Hwy 35 to junc¬ 
tion U.S. Hwy 281, then along U.S. 
Hwy 281 to the OK-TX State line. 
(Gateway eliminated: MN.) 

MC 108119 (Sub-E103), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul. MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools , parts and supplies 
moving in connection therewith or 
such commodities as are contractors 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
CT and RI, on the one hand, and, on 
the other, points in AZ, CA, CO, ID. 
NV, NM, OR. UT, WA, and WY, points 
in KS on and west of a line extending 
along the KS-OK State line, and ex¬ 
tending along U.S. Hwy 183 to junc¬ 
tion U.S. Hwy 54, then along U.S. Hwy 
54 to junction KS Hwy 61, then along 
KS Hwy 61 to junction U.S. Hwy 81. 
then along U.S. Hwy 81 to the KS-NE 
State line, points in OK on and west of 
a line extending from the OK-TX 


State line, and extending along U.S. 
Hwy 66 to junction OK Hwy 34, then 
along OK Hwy 34 to the KS-OK State 
line, points in TX on and west of a line 
extending from the United States- 
Mexico international boundary line 
along U.S. Hwy 277 to junction U.S. 
Hwy 83, then along U.S. Hwy 83 to 
junction U.S. Hwy 66, then along U.S. 
Hwy 66 to the OK-TX State line. 
(Gateway eliminated: MN.) 

MC 108119 (Sub-E104), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 43010, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
parts, materials, and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery, tools, parts and supplies 
moving in connection therewith or 
such commidities as are contractors 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between points in 
NJ on and east of the Garden State 
Parkway that are on and north of NJ 
Hwy 36, and points in NY in the NY 
City Commercial zone, and points in 
Long Island, on the one hand, and, on 
the other, points in AZ, CA, CO, ID, 
NV, NM, OR. UT. WA, and WY. points 
in KS on and west of a line extending 
from the KS-OK State line, and ex¬ 
tending along U.S. Hwy 54 to junction 
U.S. Hwy 283, then along U.S. Hwy 
283 to junction U.S. Hwy 56, then 
along U.S. Hwy 56 to junction U.S. 
Hwt 156, then along U.S. Hwy 156 to 
junction U.S. Hwy 40, then along U.S. 
Hwy 40 to junction U.S. Hwy 81 then 
along U.S. Hwy 81 to the KS-NE State 
line, points in OK on and west of U.S. 
Hwy 54, points in TX on and west of a 
line extending from the United States- 
Mexico international boundary line, 
and extending along U.S. Hwy 67 to 
junction TX Hwy 18, then along TX 
Hwy 18 to junction U.S. Hwy 80, then 
along U.S. Hwy 80 to junction U.S. 
Hwy 87, then along U.S. Hwy 87 to 
junction U.S. Hwy 287, then along U.S. 
Hwy 287 to the OK-TX State line. 
(Gateway eliminated: MN.) 

MC 108119 (Sub-E105), filed April 
24, 1978. Applicant: E. L. MURPHY 
TRUCKING CO.. P.O. Box 40301, St. 
Paul, MN 55164. Representative: Mark 
E. Moser (same as above). Commod¬ 
ities, which because of size or weight, 
require special handling, and related 
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parts, materials , and supplies when 
their transportation is incidental to 
the transportation by carrier of com¬ 
modities which by reason of size or 
weight, require special handling or 
which are metal and metal articles, or 
self-propelled articles, each weighing 
15,000 pounds or more, and related 
machinery , tools, parts and supplies 
moving in connection therewith or 
such commodities as are contractors' 
equipment, heavy and bulky articles, 
machinery and machine parts, articles 
requiring specialized handling or rig¬ 
ging, and machinery, materials, sup¬ 
plies and equipment used or useful in 
road construction, mining, logging and 
sawmill operations, between the Fre¬ 
dericksburg, Norfolk, and Newport 
News, VA, on the one hand, and, on 
the other, points in AZ, CA, CO, ID, 
NV, OR, UT. WA, and WY, points in 
KS on and north and west of a line ex¬ 
tending from the KS-NE State line, 
and extending along U.S. Hwy 77 to 
junction U.S. Hwy 24, then along U.S. 
Hwy 24 to Junction U.S. Hwy 281, then 
along U.S. Hwy 281 to junction U.S. 
Hwy 40, then along U.S. Hwy 40 to 
Wakeeney, then along U.S. Hwy 283 to 
junction U.S. Hwy 54, then along U.S. 
Hwy 54 to the KS-OK State line, 
points in MI on and west of a line ex¬ 
tending from the MI-WI State line, 
and extending along U.S. Hwy 141 to 
junction U.S. Hwy 41, then along U.S. 
Hwy 41 to Lake Superior at L’Anse, 
points in NM on and west of U.S. Hwy 
54, points in OK on and west of U.S. 
Hwy 54, and points located in El Paso 
County, TX. (Gateway eliminated: 
MN.) 

MC 114019 (Sub-E464), filed Decem¬ 
ber 20, 1976. Applicant: MIDWEST 
EMERY FREIGHT SYSTEM, INC., 
7000 South Pulaski Road, Chicago, IL 
60629. Representative: Arthur J. Sibik 
(same as above). Canned goods, except 
commodities in bulk, from points in 
MN, to points in that part of IL on 
and south of U.S. Hwy 36, those points 
in IN on, south and east of a line be¬ 
ginning at the IL-IN State line, and 
extending east along IN Hwy 14 to 
junction U.S. Hwy 31, then along U.S. 
Hwy 31 to the MI-IN State line, points 
in MI. OH, NY, Sparrows Point and 
Baltimore, MD, New York, NY, and 
points within 30 miles of New York, 
NY, points in that part of NJ, DE, and 
MD, which are located within 30 miles 
of Philadelphia, PA, and points in WV 
and PA. (Gateways eliminated: Musca¬ 
tine, IA and points in OH.) 

MC 114019 (Sub-E470) (correction), 
filed December 20, 1976, published in 
the Federal Register issue of Febru¬ 
ary 8, 1978, and partially republished 
as corrected, this issue. Applicant: 
MIDWEST EMERY FREIGHT 
SYSTEM, INC., 7000 South Pulaski 
Road. Chicago, IL 60629. Representa¬ 


tive: Arthur J. Sibik, (same as above). 
(1) Glass containers , except commod¬ 
ities in bulk, from Muncie, Lapel, and 
Winchester, IN, to points in WI 
(except Milwaukee and points in the 
Milwaukee, WI commercial zone as de¬ 
fined by the Commission, and points 
in Racine, Milwaukee, and Kenosha 
Counties, WI), MN, NE, CO, MT, ND, 
SD, WY, and those points in IA on and 
north of a line beginning at the MS 
River and extending west along U.S. 
Hwy 30 to Junction IA Hwy 38, then 
south along LA Hwy 38 to junction 
U.S. Hwy 80, then west along U.S. 
Hwy 80 to junction U.S. Hwy 6, then 
west along U.S. Hwy 6 to the MO 
River. (Gary, IN and Waukegan, IL 
(Gurnee).)* (2)(a) Glassware and such 
materials, supplies and equipment, as 
are used in the manufacture of glass¬ 
ware. between Zanesville, OH, on the 
one hand, and, on the other, Chicago, 
IL and points in IL within 40 miles 
thereof (Gary, IN and Waukegan, IL 
(Gurnee))*; (b)(1) from Zanesville, OH 
to points in WI (except Milwaukee and 
points in the Milwaukee, WI commer¬ 
cial zone as defined by the Commis¬ 
sion, and points in Racine. Milwaukee, 
and Kenosha Counties, WI), MN, MO, 
NE, CO, MT, ND, WY, and those 
points in IA on and north of a line be¬ 
ginning at the MS River, and extend¬ 
ing west along IA Hwy 2 to junction 
U.S. Hwy 63, then south along U.S. 
Hwy 63 to the IA-MO State line. 
(Gary, IN and Waukegan, IL 
(Gurnee))*; (b)(2) from Sparrows 
Point and Baltimore, MD, New York, 
NY, and points within 30 miles of New 
York, NY, those points in NJ, DE, and 
MD which are located within 30 miles 
of Philadelphia. PA, those points in 
NY on and west of a line beginning at 
Windsor Beach, NY, and extending to 
Rochester, NY, then along U.S. Hwy 
15 to Wayland, NY, then along NY 
Hwy 245 to Dansville, NY, then along 
NY Hwy 36 to junction NY Hwy 21, 
then along NY Hwy 21 to Andover, 
NY. and then along NY Hwy 17 to the 
NY-PA State line, and points in WV 
and PA, to the destination territory 
named in (bl) above. (Zanesville, OH, 
Gary, IN, and Waukegan, IL 
(Gurnee).)* (Gateways eliminated: In¬ 
dicated by asterisks above.) 

Note.— The purpose of this republication 
is to correctly state the issues of E470. 

MC 114552 (Sub-E13) (clarification), 
filed May 3, 1974, published in the 
Federal Register issue of July 28, 
1975, and partially republished, as 
clarified, this issue. Applicant: SENN 
TRUCKING CO.. P.O. Drawer 220, 
Newberry, SC 29108. Representative: 
William P. Jackson, Jr., 3426 North 
Washington Boulevard, P.O. Box 1240, 
Arlington, VA 22210. (h) Lumber 
(except plywood and veneer), between 
points in MS on and south of a line be¬ 
ginning at the MS-AL State line, then 


extending along U.S. Hwy 80 to junc¬ 
tion Interstate Hwy 59. then along In¬ 
terstate Hwy 59 to junction U.S. Hwy 
84, then along U.S. Hwy 84 to the MS- 
LA State line, on the one hand, and, 
on the other, points in OH on and 
north and east of a line beginning at 
the OH-WV State line, then along 
U.S. Hwy 33 to Junction OH Hwy 37, 
then along OH Hwy 37 to junction OH 
Hwy 661, then along OH Hwy 661 to 
junction OH Hwy 95, then along OH 
Hwy 95 to junction U.S. Hwy 30N, 
then along U.S. Hwy 30N to junction 
U.S. Hwy 23. then along U.S. Hwy 23 
to the OH-Ml State line, (j) between 
points in MS. on the one hand, and, on 
the other, points in MA, NC, VA, NJ, 
NY, PA, and RI; * * • (Gateway elimi¬ 
nated: Points in GA.) 

Note.— The purpose of this republication 
is to clarify section “h” by breaking it into 
two sections “h” and “J**. The remainder of 
this letter-notice remains as previously 
published. 

MC 114868 (Sub-E36), filed August 1, 
1975. Applicant: NEWLON’S TRANS¬ 
FER & STORAGE, 1511 North Nelson 
Street, Arlington. VA 22201. Repre¬ 
sentative: H. E. Newlon, Jr. (same as 
above). Household goods, (1) between 
points in OK, on the one hand, and, 
on the other, points in MA (Gateways 
elimated: Points in KY within 125 
miles of Nashville and DC.); (2) be¬ 
tween points in OK, on the one hand, 
and, on the other, points in GA (Gate¬ 
way eliminated: Points in AL within 
125 miles of Nashville.); (3) between 
points in OK, on the one hand, and, 
on the other, points in FL (Gateway 
eliminated: Points in AL within 125 
miles of Nashville.); (4) between points 
in OK, on the one hand, and, on the 
other, points in DE (Gateway elimi¬ 
nated: DC and points in KY within 
125 miles of Nashville.); (5) between 
points in OK, on the one hand, and, 
on the other, points in CT (Gateways 
eliminated: Points in KY within 125 
miles of Nashville and DC.); (6) be¬ 
tween points in OK, on the one hand, 
and, on the other, points in OH (Gate¬ 
way eliminated: Points in KY within 
125 miles of Nashville.); (7) between 
points in OK, on the one hand, and, 
on the other, points in TN (Gateway 
eliminated: Points in TN within 125 
miles of Nashville.); (8) between points 
in OK, on the one hand, and, on the 
other, points in VA (Gateways elimi¬ 
nated: Points in KY within 125 miles 
of Nashville and DC.); (9) between 
points in OK, on the one hand, and, 
on the other, points in DC (Gateway 
eliminated: Points in KY within 125 
miles of Nashville.); (10) between 
points in OK, on the one hand, and, 
on the other, points in NJ (Gateways 
eliminated: Points in KY within 125 
miles of Nashville and DC.); (11) be¬ 
tween points in OK, on the one hand, 
and, on the other, points in RI (Gate- 
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ways eliminated: Points In KY within 
125 miles of Nashville and DC.); (12) 
between points in OK, on the one 
hand, and, on the other, points in WV 
(Gateways eliminated: Points in KY 
within 125 miles of Nashville and 
DC.); (13) between points in OK, on 
the one hand, and, on the other, 
points in IN within 10 miles north of 
the OH River (Gateways eliminated: 
Points in TN and KY within 125 miles 
of Nashville.); (14) between points in 
OK, on the one hand, and, on the 
other, points in KY (Gateway elimi¬ 
nated: Points in KY within 125 miles 
of Nashville.); (15) between points in 
OK, on the one hand, and, on the 
other, points in MD (Gateways elimi¬ 
nated: Points in KY within 125 miles 
of Nashville and DC.); (16) between 
points in OK, on the one hand, and, 
on the other, points in NC (Gateways 
eliminated: Points in TN and KT 
within 125 miles of Nashville and 
DC.); (17)(a) between points in OK, on 
the one hand, and, on the other, 
points in AL on and north of AL Hwy 
10 (Gateway eliminated: Points in AL 
within 125 miles of Nashville.); (17)(b) 
between points in OK, on and north of 
a line beginning at the AR-OK State 
line, and extending along OK Hwy 30 
to junction U.S. Hwy 270, then along 
U.S. Hwy 270 to junction U.S. Hwy 60, 
then along U.S. Hwy 60 to the OK-TX 
State line, on the one hand, and, on 
the other, points in AL (Gateway 
eliminated: Points in AL within 125 
miles of Nashville.); (18)(a) between 
points in OK, on the one hand, and, 
on the other, points in MS on, south 
and east of a line beginning at the TN- 
MS State line, and extending along 
U.S. Hwy 45 to junction MS Hwy 10, 
then along MS Hwy 10 to the MS-AL 
State line (Gateway eliminated: Points 
in AL within 125 miles of Nashville.); 
(18)(b) between points in OK, on the 
one hand, and, on the other, points in 
MS on, north and east of a line begin¬ 
ning at the AR-MS State line, and ex¬ 
tending alone MS Hwy 8 to junction 
U.S. Hwy 49, then along U.S. Hwy 49 
to junction U.S. Hwy 82, then along 
U.S. Hwy 82 to junction MS Hwy 35, 
then along MS Hwy 35 to junction MS 
Hwy 19. then along Ms Hwy 19 to the 
MS-AL State line (Gateway eliminat¬ 
ed: Points in AL within 125 miles of 
Nashville.); (19) between points in OK, 
on the one hand, and, on the other, 
points in NY. on, north and east of a 
line beginning at the PA-NY State 
line, and extending along NY Hwy 13 
to junction U.S. Hwy 81 then along US 
Hwy 81, to junction NY Hwy 80, then 
along NY Hwy 80 to junction NY Hwy 
13, then along NY Hwy 13 to junction 
U.S. Hwy 20, then along U.S. Hwy 20 
to junction NY Hwy 12, then along 
NY Hwy 12 to junction NY Hwy 26, 
then along NY Hwy 26 to the United 
States-Canada boundary line (Gate¬ 


ways eliminated: Points in KY within 
125 miles of Nashville and DC.): and 
(20) between points in OK, on the one 
hand, and, on the other, points in PA 
on, north and east of a line beginning 
at the MD-PA State line, and extend¬ 
ing along U.S. Hwy 220 to junction 
U.S. Hwy 22, then along U.S. Hwy 22 
to junction PA Hwy 350 then along PA 
Hwy 350 to junction U.S. Hwy 220, 
then along U.S. Hwy 220 to junction 
PA Hwy 144, then along PA Hwy 144 
to junction U.S. Hwy 6, then along 
U.S. Hwy 6 to junction PA Hwy 349, 
then along PA Hwy 349 to junction PA 
Hwy 249, then along PA Hwy 249 to 
the NY-PA State line (Gateways 
eliminated: Points in KY within 125 
miles of Nashville and DC.). 

MC 114868 (Sub-37), filed August 1, 
1975. Applicant: NEWLON’S TRANS¬ 
FER & STORAGE, 1511 North Nelson 
Street, Arlington, VA 22201. Repre¬ 
sentative: H. E. Newlon, Jr. (same as 
above). Household goods, (1) between 
points in RI, on the one hand, and, on 
the other, points in IL. (Gateway 
eliminated: DC.); (2) between points in 
RI, on the one hand, and, on the 
other, points in IN on and south of a 
line beginning at the OH-IN State 
line, and extending along IN Hwy 46 
to junction IN Hwy 246, then along IN 
Hwy 246 to the IN-IL State line. 
(Gateways eliminated: DC and points 
in KY within 125 miles of Nashville.); 

(3) between points in RI, on the one 
hand, and, on the other, points in KY. 
(Gateways eliminated: DC and points 
in KY within 125 miles of Nashville.); 

(4) between points in RI, on the one 
hand, and, on the other, points in MD. 
(Gateway eliminated: DC.); (5) be¬ 
tween points in RI, on the one hand, 
and, on the other, points in MO (Gate¬ 
way elminated: DC and points in KY 
within 125 miles of Nashville.); (6) be¬ 
tween points in RI, on the one hand, 
and, on the other, points in NC. (Gate¬ 
ways eliminated: DC and points in TN 
and KY within 125 miles of Nash¬ 
ville.); and (7) between points in RI, on 
the one hand, and, on the other, 
points in OH. (Gateway eliminated: 
DC.) 

MC 114868 (Sub-E38), filed August 1, 
1975. Applicant: NEWLON’S TRANS¬ 
FER & STORAGE, 1511 North Nelson 
Street, Arlington, VA 22201. Repre¬ 
sentative: H. E. Newlon, Jr. (same as 
above). Household goods, (1) between 
points in PA on, east and south of a 
line beginning at the PA-MD State 
line, and extending along U.S. Hwy 83 
to junction PA Hwy 30 to junction 
U.S. Hwy 222, then along U.S. Hwy 
222 to the PA-NJ State line, on the 
one hand, and, on the other, points in 
IN on, west and south of a line begin¬ 
ning at the KY-IN State line, and ex¬ 
tending along IN Hwy 160 to junction 
IN Hwy 56, then along IN Hwy 56 to 
junction U.S. Hwy 150, then along U.S. 


Hwy 150 to the IN-IL State line (Gate¬ 
ways eliminated: DC and points in KY 
within 125 miles of Nashville.); (2)(a) 
between points in PA on,* east and 
south of a line beginning at the MD- 
PA State line, and extending along PA 
Hwy 94 to junction PA Hwy 34, then 
along PA Hwy 34 to junction PA Hwy 
274, then along PA Hwy 274 to junc¬ 
tion U.S. Hwy 22, then along U.S. Hwy 
22 to junction U.S. Hwy 11, then along 
U.S. Hwy 11 to junction U.S. Hwy 80, 
then along U.S. Hwy 80 to junction 
U.S. Hwy 209. then along U.S. Hwy 
209 to the PA-NY State line, on the 
one hand, and, on the other, points in 
MO on and south of Interstate Hwy 70 
(Gateways eliminated: DC and points 
in KY within 125 miles of Nashville.); 
(2)(b) between points in PA on, east 
and south of a line beginning at the 
MD-PA State line, and extending 
along PA Hwy 10 to junction U.S. Hwy 
76. then along U.S. Hwy 76 to junction 
U.S. Hwy 276, then along U.S. Hwy 
276 to junction U.S. Hwy 1, then along 
U.S. Hwy 1 to the PA-NJ State line, 
on the one hand, and on the other, 
points in MO (Gateways eliminated: 
DC and points in KY within 125 miles 
of Nashville.); (2)(c) between points in 
PA on and east of a line beginning at 
the MD-PA State line, and extending 
along U.S. Hwy 522 to junction PA 
Hwy 104, then along PA Hwy 104 to 
junction PA Hwy 45, then along PA 
Hwy 45 to junction U.S. Hwy 15, then 
along U.S. Hwy 15 to the PA-NY State 
line, on the one hand, and, on the 
other, points in MO on and south of a 
line beginning at the IL-MO State 
line, and extending along MO Hwy 72 
to junction MO Hwy 32. then along 
MO Hwy 32 to junction U.S. Hwy 54, 
then along U.S. Hwy 54 to the MO-KS 
State line (Gateways eliminated: DC 
and points in KY within 125 miles of 
Nashville.); (3) between points in PA, 
on the one hand, and, on the other, 
points in NC (Gateways eliminated: 
DC and points in TN and KY within 
125 miles of Nashville.), (4) between 
points in PA on, south and east of a 
line beginning at the MD-PA State 
line, and extending along U.S. Hwy 15 
to junction U.S. Hwy 22, then along 
U.S. Hwy 22 to junction PA Hwy 33, 
then along PA Hwy 33 to junction U.S. 
Hwy 209, then along U.S. Hwy 209 to 
the PA-NY State line, on the one 
hand, and, on the other, points in OH 
on, south and west of a line beginning 
at the WV-OH State line, and extend¬ 
ing along OH Hwy 60 to junction OH 
Hwy 37, then along OH Hwy 37 to 
junction U.S. Hwy 22. then along U.S. 
Hwy 22 to junction U.S. Hwy 35, then 
along U.S. Hwy 35 to junction U.S. 
Hwy 75, then along U.S. Hwy 75 to the 
OH-MI State line (Gateway eliminat¬ 
ed: DC.), (5) between points in PA, on 
the one hand, and. on the other, 
points in MD (Gateway eliminated: 
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DC.); (6)(a) between points in PA on, 
east and south of a line beginning at 
the NY-PA State line, and extending 
along U.S. Hwy 15 to junction PA Hwy 
414, then along PA Hwy 414 to junc¬ 
tion PA Hwy 44, then along PA Hwy 
44 to junction PA Hwy 664, then along 
PA Hwy 664 to junction U.S. Hwy 220, 
then along U.S. Hwy 220 to junction 
PA Hwy 64. then along PA Hwy 64 to 
junction PA Hwy 144, then along PA 
Hwy 144 to junction U.S. Hwy 322, 
then along U.S. Hwy 322 to junction 
Interstate Hwy 83, then along Inter¬ 
state Hwy 83 to the PA-MD State line, 
on the one hand, and, on the other, 
points in KY (Gateways eliminated: 
DC and points in KY within 125 miles 
of Nashville.); <6)(b) between points in 
PA, on the one hand, and, on the 
other, points in KY on, south and west 
of a line beginning at the KY-IN State 
line, and extending along U.S. Hwy 
421 to junction Interstate Hwy 64, 
then along Interstate Hwy 64 to junc¬ 
tion Interstate Hwy 75, then along In¬ 
terstate Hwy 75 to Junction U.S. Hwy 
421, then along U.S. Hwy 421 to junc¬ 
tion KY Hwy 11, then along KY Hwy 
11 to junction U.S. Hwy 25 then along 
U.S. Hwy 25 to the KY-TN State line 
(Gateways eliminated: DC and points 
in KY within 125 miles of Nashville.); 
(7)(a) between points in PA on, east 
and south of a line beginning at the 
NY-PA State line, and extending 
along U.S. Hwy 15 to junction PA Hwy 
414, then along PA Hwy 414 to junc¬ 
tion PA Hwy 44, then along PA Hwy 
44 to junction PA Hwy 664, then along 
PA Hwy 664 to junction U.S. Hwy 220, 
then along U.S. Hwy 220 to junction 
PA Hwy 64, then along PA Hwy 64 to 
junction PA Hwy 144. then along PA 
Hwy 144 to junction U.S. Hwy 322, 
then along U.S. Hwy 322 to junction 
Interstate Hwy 83, then along Inter¬ 
state Hwy 83 to the PA-MD State line, 
on the one hand, and, on the other, 
points in IL on, east and south of a 
line beginning at the MO-IL State 
line, and extending along IL Hwy 100 
to junction IL Hwy 16. then along IL 
Hwy 16 to junction IL Hwy 185, then 
along IL Hwy 185 to junction Inter¬ 
state Hwy 70, then along Interstate 
Hwy 70 to junction U.S. Hwy 45, then 
along U.S. Hwy 45 to the IL-KY State 
line (Gateways eliminated: DC and 
points in KY within 125 miles of Nash¬ 
ville.); and (7)(b) between points in PA 
on, east and south of a line beginning 
at the PA-NJ State line, and extend¬ 
ing along Interstate Hwy 80 to junc¬ 
tion PA Hwy 147, then along PA Hwy 
147 to junction Interstate Hwy 83, 
then along Interstate Hwy 83 to the 
PA-MD State line, on the one hand, 
and. on the other, points in IL on, 
south and west of a line beginning at 
Lake Michigan and extending along 
Interstate Hwy 57 to junction Inter¬ 
state Hwy 70, then along Interstate 


Hwy 70 to junction IL Hwy 185, then 
along IL Hwy 185 to junction IL Hwy 
16. then along IL Hwy 16 to junction 
IL Hwy 100, then along IL Hwy 100 to 
the IL-MO State line. (Gateways 
eliminated: DC and points in KY 
within 125 miles of Nashville.) 

MC 117574 (Sub-E60), filed June 24, 
1975. Applicant: DAILY EXPRESS, 
INC., P.O. Box 39, Carlisle, PA 17013. 
Representative: E. S. Moore, Jr. (same 
as above). Agricultural implements , ag¬ 
ricultural machinery (other than 
truck tractors), except commodities re¬ 
quiring special equipment, (1) between 
points in NY counties of Clinton and 
Franklin, on the one hand, and, on the 
other, all points in AL. AZ, AR, CA, 
CO, FL, GA, ID, IA, KS. KY, LA, MN, 
MS. MO. MT, NE, NV, NM, NC, ND, 
OK, OR, SC. SD. TN, TX, UT, VA, 
WA, and WY, and in points in the fol¬ 
lowing described States; points in IL 
south and west of a line beginning at 
the IL-WI State line, and extending 
south along U.S. Hwy 78 to junction 
U.S. Hwy 150, then east along U.S. 
Hwy 150 to junction U.S. Hwy 136, 
then east along U.S. Hwy 136 to the 
IL-IN State line; points in IN south of 
a line beginning at the IN-IL State 
line, and extending southeast along 
U.S. Hwy 136 to junction U.S. Hwy 40, 
then east along U.S. Hwy 40 to the IN- 
OH State line; points in MI west of a 
line beginning at Sault Sainte Marie 
along UJS. Hwy 2 to its termination at 
Mackinaw City; points in OH south of 
a line beginning at the OH-IN State 
line on U.S. Hwy 40, then east along 
U.S. Hwy 40 to junction U.S. Hwy 22, 
then east along U.S. Hwy 22 to the 
OH-WV State line; points in PA south 
of a line beginning at the WV State 
line along U.S. Hwy 22, then east 
along U.S. Hwy 22 to junction Inter¬ 
state Hwy 376. then east along Inter¬ 
state Hwy 376 to junction Interstate 
76, then along Interstate Hwy 76 to 
junction U.S. Hwy 30, then along U.S. 
Hwy 30 to junction PA Hwy 16 to PA- 
MD State line; points in MD south 
and west of a line beginning at the PA- 
MD State line along MD Hwy 97, then 
southeast along MD Hwy 97 to junc¬ 
tion U.S. Hwy 140, then southeast a 
long U.S. Hwy 140 to junction Inter¬ 
state Hwy 695, then south along Inter¬ 
state Hwy 695 to junction MD Hwy 2, 
then along MD Hwy 2 to junction U.S. 
Hwy 30, then east along U.S. Hwy 301 
to junction U.S. Hwy 50, then along 
south U.S. Hwy 50 to Junction U.S. 
Hwy 13, then south along U.S. Hwy 13 
to its termination at the Atlantic 
Ocean; WV, points south of a line be¬ 
ginning at the WV-OH State line, and 
extending east along U.S. Hwy 22 to 
the WV-PA State line; WI, points 
north and west of a line beginning at 
the Sheboygan, then west along WI 
Hwy 23 to junction U.S. Hwy 151, then 
southwest along U.S. Hwy 151 to junc¬ 


tion WI Hwy 78, then south along WI 
Hwy 78 to the WI-IL State line. (2) be¬ 
tween Cayuga, Ontario, Seneca, 
Wayne and Yates Counties in NY, on 
the one hand, and, on the other, all 
points in AL. AZ. CA, CO, FL, GA, ID, 
LA, MS, MT, NV, NM, NC, OR, SC. 
TX, UT, WA, and WY and in those 
points in the following described 
States: points in AR south of a line be¬ 
ginning at the OK-AR State line, and 
extending east along Interstate Hwy 
40 to the TN-AR State line; points in 
DE south of a line beginning at the 
DE-PA State line, and extending 
southeast along DE Road 48 to junc¬ 
tion Interstate Hwy 95, then south 
along Interstate Hwy 95 to junction 
Interstate Hwy 295, then east along 
Interstate Hwy 295 to the NJ-DE 
State line; points in KS west of a line 
beginning at the NE-KS State line, 
and extending south along U.S. Hwy 
77 to junction U.S. Hwy 24, then east 
along U.S. Hwy 24 to junction U.S. 
Hwy 75, then south along U.S. Hwy 75 
to the KS-OK State line; points in KY 
south and east of a line beginning at 
the KY-TN State line, and extending 
northeast along U.S. Hwy 119, then 
along U.S. Hwy 119 to the KY-VA 
State line; points in MD east of a line 
beginning at the MD-WV State line, 
and extending northeast along Inter¬ 
state Hwy 81 to the MD-PA State line; 
points in NE west of a line beginning • 
at the SD-NE State line, and extend¬ 
ing south along U.S. Hwy 83 to junc¬ 
tion Interstate Hwy 80, then east 
along Interstate Hwy 80 to junction 
U.S. Hwy 77, then south along U.S. 
Hwy 77 to the KS-NE State line; 
points in NJ south of a line beginning 
at the DE-NJ State line, and extend¬ 
ing east along Interstate Hwy 295 to 
junction U.S. Hwy 40, then southeast 
along U.S. Hwy 40 to the Atlantic 
Ocean; points in ND west of a line be¬ 
ginning at the ND-CD border, and ex¬ 
tending south along Interstate Hwy 29 
to junction Interstate Hwy 94, then 
west along Interstate Hwy 94 to junc¬ 
tion ND Road 3, then south along ND 
Road 3 to junction ND Road 11, then 
west along ND Road 11 to junction 
U.S. Hwy 83, then south along U.S. 
Hwy 83 to SD-ND State line; points in 
OK west and south of a line beginning 
at the OK-KS State line, and extend¬ 
ing south along U.S. Hwy 75 to junc¬ 
tion Muskogee Turnpike, then south¬ 
east along Muskogee Turnpike to junc¬ 
tion Interstate Hwy 40, then east 
along Interstate Hwy 40 to OK-AR 
State line; points in PA south and east 
of a line beginning at the MD-PA 
State line, and extending north along 
Interstate Hwy 81 to junction U.S. 
Hwy 30, then east along U.S. Hwy 30 
to junction PA Road 41, then south¬ 
east along PA Road 41 to the DE-PA 
State line; points in SD west of a line 
beginning at the SD-ND State line. 
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and extending along U.S. Hwy 83 to 
the SD-NE State line; points in TN 
south of a line beginning at the TN- 
AR State line, and extending east 
along U.S. Hwy 64 to junction TN 
Road 50, then northeast along TN 
Road 50 to junction TN Road 55, then 
northeast along TN Road 55 to junc¬ 
tion U.S. Hwy 70, then northeast 
along U.S. Hwy 70 to junction TN 
Road 61, then northeast along TN 
Road 61 to junction TN Road 116, 
then northeast along TN Road llfr to 
junction TN Road 63. then along TN 
Road 63 to the KY-TN State line; 
points in VA south and east of a line 
beginning at the KY-VA State line, 
and extending south along U.S. Hwy 
23 to junction U.S. Hwy 58. then south 
along U.S. Hwy 58 to junction Inter¬ 
state Hwy 81, then northeast along In¬ 
terstate Hwy 81 to the WV-VA State 
line; points in WV east of a line begin¬ 
ning at the WV-VA State line, and ex¬ 
tending northeast along Interstate 
Hwy 81 to the WV-MD State line. Re¬ 
strictions: The authority granted 
herein is restricted against the trans¬ 
portation of shipments between 
Racine, WI, Barlington and Betten¬ 
dorf, IA, and Rockford and Rock 
Island, IL. The authority granted here 
to the extent that it duplicates any au¬ 
thority heretofore granted to or now 
held by carrier, shall not be construed 
as conferring more than one operating 
right. (Gateways eliminated: Carlisle, 
Shady Grove, and Waynesboro, PA) 

MC 121060 (Sub-E122) filed July 8, 
1977. Applicant: ARROW TRUCK 
LINES, INC., 1220 West Third Street. 
Birmingham, AL 35201. Representa¬ 
tive: William P. Jackson, Jr., 3426 
North Washington Boulevard, P.O. 
Box 1267, Arlington. VA 22210. Roof¬ 
ing materials (except commodities in 
bulk), from the facilities of Bird & 
Son, Inc., at Charleston, SC. to all 
points in VA in and east of Covington, 
Rockbridge. Amherst. Campbell, and 
Pittsylvania Counties, VA. (Gateway 
eliminated: points in Wayne County, 
NC.) 

MC 121060 (Sub-E124) filed July 8. 
1977. Applicant: ARROW TRUCK 
LINES, INC., 1220 West Third Street, 
Birmingham, AL 35201. Representa¬ 
tive: William P. Jackson, Jr., 3426 
North Washington Boulevard, P.O. 
Box 1267, Arlington, VA 22210. Roof¬ 
ing materials (except commodities in 
bulk), from the facilities of Bird Sc 
Son, Inc., at Charleston, SC, to those 
points in OH in and north of Mercer, 


Auglaize, Shelby, Miami, Clark, Madi¬ 
son, Fayette, Ross, Vinton, and Meigs 
Counties. (Gateway eliminated: points 
in Wayne County, NC.) 

MC 121060 (Sub-E127) (Correction), 
filed July 8. 1977, published in the 
Federal Register issue of July 26. 
1978, and republished, as corrected, 
this issue. Applicant: ARROW 
TRUCK LINES, INC., 1220 West 
Third Street, Birmingham, AL 35201. 
Representative: William P. Jackson, 
Jr., 3426 North Washington Boule¬ 
vard, P.O. Box 1267, Arlington, VA 
22210. Roofing materials (except com¬ 
modities in bulk), from the facilities of 
Bird Sc Son, Inc., at Charleston, SC, to 
points in MO in and north of Holt, 
Andrew, De Kalb, Daviess, Grundy, 
Sullivan, Putnam, Schuyler, and Scot¬ 
land Counties. (Gateway eliminated: 
facilities of Celotex Corp. in Wayne 
County, NC). Note: The purpose of 
this republication is to add the County 
of Putnam, previously ommited. 

MC 124154 (Sub-E4), filed June 5, 
1978. Applicant: WINGATE TRUCK¬ 
ING CO., INC., 1004 21st Avenue, 
Albany, GA 31702. Representative: 
Thomas F. Panebianco, P.O. Box 1200, 
Tallahassee, FL 32302. Agricultural 
chemicals and agricultural chemical 
materials, in containers, between 
points in FL east and north of a line 
beginning at the intersection of U.S. 
Hwy 41 and the FL-GA State line, 
then along U.S. Hwy 41 to junction 
U.S. Hwy 27, then along U.S. Hwy 27 
to junction FL Hwy 40 to Ormond 
Beach, on the one hand, and, on the 
other, points in NC on, north and west 
of a line beginning at the junction 
U.S. Hwy 1 and the SC-NC State line, 
then along U.S. Hwy 1 to Raleigh, 
then along U.S. Hwy 264 to Washing¬ 
ton at the Pamlico River. (Gateway 
eliminated: facilities of Helena Chemi¬ 
cal Co., at Wrightsville, GA.) 

MC 124154 (Sub-E5), filed June 5, 
1978. Applicant: WINGATE TRUCK¬ 
ING CO., INC., 1004 21st Avenue. 
Albany, GA 31702. Representative: 
Thomas F. Panebianco, P.O. Box 1200, 
Tallahassee. FL 32302. Agricultural 
chemicals and agricultural chemical 
materials, in containers, between 
points in SC, on the one hand, and, on 
the other, points in FL on and south 
of a line beginning at the Withlo- 
cooche Bay, and extending along FL 
Hwy 40 to junction U.S. Hwy 19, then 
along U.S. Hwy 19 to junction FL Hwy 
490, then along FL Hwy 490 to junc¬ 


tion FL Hwy 44, then along FL Hwy 44 
to junction U.S. Hwy 441, then along 
U.S. Hwy 441 to junction FL Hwy 46, 
then along FL Hwy 46 to junction U.S. 
Hwy 1, then along U.S. Hwy 1 to junc¬ 
tion FL Hwy 402, then along FL Hwy 
402 to Cape Kennedy. (Gateway elimi¬ 
nated: the facilities of Helena Chemi¬ 
cal Co. at Eustis, FL.) 

MC 124154 (Sub-E6), filed June 5, 
1978. Applicant: WINGATE TRUCK¬ 
ING CO., INC., P.O. Box 645, Albany, 
GA 31702. Representative: Thomas F. 
Panebianco, P.O. Box 1200, Tallahas¬ 
see, FL 32302. Agricultural chemicals 
and agricultural chemical materials, 
in containers , between points in SC, 
on the one hand, and, on the other, 
points in FL on and west of a line be¬ 
ginning at the junction U.S. Hwy 221 
and the FL-GA State line, then along 
U.S. Hwy 221 to junction U.S. Hwy 19, 
then along U.S. Hwy 19 to junction FL 
Hwy 51, then along FL Hwy 51 to 
Dead Man’s Bay. (Gateway eliminat¬ 
ed: the facilities of Helena Chemical 
Co. at Moultrie, GA.) 

MC 124154 (Sub-E7), filed June 5, 
1978. Applicant: WINGATE TRUCK¬ 
ING CO.. INC., P.O. Box 645, Albany, 
GA 31702. Representative: Thomas F. 
Panebianco, P.O. Box 1200, Tallahas¬ 
see, FL 32302. Agricultural chemicals 
and agricultural chemical materials, 
in containers, between points in SC, 
on and west of U.S. Hwy 1, on the one 
hand, and, on the other, points in FL 
east of a line beginning at Dead Man’s 
Bay, and extending along FL Hwy 51 
to junction U.S. Hwy 19, then along 
U.S. Hwy 19 to junction U.S. Hwy 221, 
then along U.S. Hwy 221 to the FL- 
GA State line, and north of a line be¬ 
ginning at Withlocooche Bay, and ex¬ 
tending along FL Hwy 40 to junction 
U.S. Hwy 19, then along U.S. Hwy 19 
to junction FL Hwy 490, then along 
FL Hwy 490 to junction FL Hwy 44, 
then along FL Hwy 44 to junction U.S. 
Hwy 441, then along U.S. Hwy 441 to 
junction FL Hwy 46, then along FL 
Hwy 46 to junction U.S. Hwy 1, then 
along U.S. Hwy 1 to junction FL Hwy 
402, then along FL Hwy 402 to Cape 
Kennedy. (Gateway eliminated: the 
facilities of Helena Chemical Co. at 
Wrightsville. GA.) 

By the Commission. 

H. G. Homme, Jr.. 

Acting Secretary. 

[FR Doc. 78-23361 Filed 8-18-78; 8:45 ami 
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CONTENTS 

Item 

Civil Aeronautics Board. 1, 2 


Federal Energy Regulatory 

Commission. 3 

Federal Maritime Commission... 4 

Federal Reserve System (Board 
of Governors). 5 


[ 6320 - 01 ] 

1 

CIVIL AERONAUTICS BOARD. 

Notice of deletion of item from the 
August 17, 1978 agenda; M-153, Amdt. 
2, August 16. 1978. 

TIME AND DATE: 9:30 a.m., August 
17. 1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW., Washington, D.C. 20428. 

SUBJECT: 9. Docket 32784, Exemp¬ 
tion of Air Carriers for Military Trans¬ 
portation, Amendment of Part 288. 
Final Rule to permit Catergories A 
and Z passenger services at commer¬ 
cial fares whenever the minimum Ca¬ 
tergories A and Z rates would result in 
higher charges (Memo 4658-N, 
BPDA). 

STATUS: Open. 

PERSON TO CONTACT: 

Phyllis T. Kaylor, the Secretary, 
202-673-5068. 

SUPPLEMENTARY INFORMATION: 
In view of some questions raised by 
the Chairman, the staff would like to 
reevaluate the Memorandum before it 
is discussed at a Board meeting. Ac¬ 
cordingly, the following Members have 
voted that agency business requires 
the deletion of Item 9 and that no ear¬ 
lier announcement of this deletion was 
possible: 

Chairman, Alfred E. Kahn 
Vice Chairman, G. Joseph Minetti 
Member, Richard J. O'Melia 
Member, Elizabeth E. Bailey 

All amendments to previously an¬ 
nounced agendas are publicly posted 
at the Board’s offices, sent to the Fed¬ 
eral Register for publication, and 
mailed to parties to docketed cases af¬ 
fected by the change. We regret any 
inconvenience that may be caused by 
these changes or the delayed receipt 
of our notices. 

[S-1670-78 Filed 8-17-78; 3:29 pm] 


[ 6320 - 01 ] 

2 

[M-154, Aug. 16. 1978] 

CIVIL AERONAUTICS BOARD. 

TIME AND DATE: 10 ami., August 23. 
1978. 

PLACE: Room 1027, 1825 Connecticut 
Avenue NW.. Washington, D.C. 20428. 

SUBJECT: The Utah agencies to make 
a presentation concerning the general 
needs of the State of Utah for im¬ 
proved air service. 

STATUS: Open. 

PERSON TO CONTACT: 

Phillis T. Kaylor, the Secretary, 202- 
673-5068. 

[S-1671-78 Filed 8-17-78; 3:29 pm] 


[ 6740 - 02 ] 

3 

August 16, 1978. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 10 a.m., August 23. 
1978. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Agenda. 

Note.—I tems listed on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb. Secretary, tele¬ 
phone 202-275-4166. 

This is a list of matters to be consid¬ 
ered by the Commission. It does not 
include a listing of all papers relevant 
to the items on the agenda. However, 
all public documents may be examined 
in the Office of Public Information. 

Power Agenda—158th Meeting, August 23, 
1978, Regular Meeting 

CAP-1. Docket No. ER78-503. Union Elec¬ 
tric Co. 

CAP-2. Docket No. ER78-408, Northern In¬ 
diana Public Service Co. 

CAP-3. Docket No. E-7855, Central Kansas 
Power Co. 

CAP-4. Docket No. ER76-875, Nevada 
Power Co. 

CAP-5. Docket No. ER77-311, Utah Power 
& Light Co. 

CAP-6. Docket Nos. ER77-480, ER77-493, 
and ER77-494, Montaup Electric Co. 


CAP-7. Docket No. ID-1826, William L. 
Veeser. 

CAP-8. Project No. 2811, Public Utility Dis¬ 
trict No. 1 of Klickitat County. Wash. 

I. electric rate matters 

ER-1. Docket No. ER78-355, Lockhart 
Power Co. 

ER-2. Docket No. ER78-506. Wisconsin 
Public Service Corp. 

ER-3. Docket No. ER78-508, Florida Power 
<fe Light Co. 

ER-4. Docket No. ER78-513. Public Service 
Co. of Indiana. 

ER-5. Docket Nos. ER78-337 and ER78-338. 

Public Service Co. of New Mexico. 

ER-6. Docket No. ER 7 8-414, Delmarva 
Power & Light Co. 

ER-7. Docket No. ER76-716, Indiana & 
Michigan Electric Co. 

ER-8. Docket No. ER78-44, New England 
Power Co. 

ER-9. Docket No. ER76-816. Gulf States 
Utilities Co. 

Miscellaneous Agenda— 158th Meeting, 
August 23, 1978, Regular Meeting 

CAM-1. Docket No. RA78-2. Common¬ 
wealth Oil Refining Co.. Inc., Office of 
Hearings and Appeals Case No. DEN-1369. 
CAM-2. DOE’s proposed regulations to im¬ 
plement the Automotive Propulsion Re¬ 
search and Development Act of 1978. 

M-l. Docket No. RM78-9. Short-Term Li¬ 
cense (Minor) and Associated Standard¬ 
ized Conditions (L-Form). 

M-2. Docket No. RM78-10, Procedures for 
review by the Federal Energy Regulatory 
Commission of remedial orders issued by 
the Secretary of Energy. 

M-3. Docket No. RM78-12, Incentive Rate 
of Return for the Alaska Natural Gas 
Transportation System. 

Gas Agenda— 158th Meeting, August 23, 
1978, Regular Meeting 

CAG-1. Docket Nos. RP75-30. RP74-20. 

RP74-83, United Gas Pipe Line Co. 

CAG-2. Docket No. RP72-234 (PGA No. 78- 
7), Eastern Shore Gas Co. 

CAG-3. Docket No. RP73-43 (PGA No. 77- 
3), Mid Louisiana Gas Co. 

CAG-4. Docket No. AR61-2, AR69-1 and 
RP73-65. Columbia Gas Transmission 
Corp. 

CAG-5. Docket No. RI78-3B, Sun Oil Co. 
(Delaware). 

CAG-6. Docket No. CI78-655, Sun Oil Co. 
Docket Nos. CS68-9, et al., Edwina S. 
Brokaw Millington. (Edwina S. Brokaw), 
et al. Docket No. CI78-45. Union Oil Co. of 
California. Docket No. CI78-64, McCul¬ 
loch Oil Corp. Docket No. CI77-537. 
Amoco Production Co. Docket No. CI78- 
696. Atlantic Richfield Co. Docket Nos. 
CI78-161, Ashland Exploration Co. and 
CI78-171, Mesa Petroleum Co. Docket I^o. 
CS71-1040, Charles T. McCord d.b.a. 
McCord Oil Co. Docket No. CS77-783. 
Houston Petroleum Co. Docket No. CS78- 
13. E. Ralph Daniel. Docket No. CS71-988. 
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Damson Oil Corp. and Damson Resources 
Corp. Docket No. CS77-851, Norman A. 
Bock and Douglas E. Bacon d.b.a. Bock & 
Bacon. Docket No. CI78-602, J. M. Huber 
Corp. Docket No. CI78-616. Hondo Oil & 
Gas Co. Docket No. CI78-697. HNG Oil 
Co. Docket No. CI78-759, Exxon Corp. 
Docket No. CI73-4, Energy Reserves 
Group, Inc. Docket No. CI78-731, Dia¬ 
mond Shamrock Corp. Docket No. CI76- 
38, Cities Service Co. Docket Nos. CI78- 
461 and CI78-462, CIG Exploration, Inc. 
Docket No. CI78-876, American Natural 
Gas Production Co. Docket No. CI78-416, 
Sun Oil Co. Docket No. CI78-573, Sun Oil 
Co. Docket No. CI78-535, Texas Pacific 
Oil Co.. Inc. Docket No. CI78-292. Dor¬ 
chester Exploration. Inc. Docket No. 
CI78-142, Atlantic Richfield Co. Docket 
No. CI78-525, Amoco Production Co. 
Docket Nos. CS76-842, et al. Devon Corp. 
et al. Docket No. CI78-117, Kerr-McGee 
Corp. Docket No. CI78-173, Union Oil Co. 
of California. Docket No. CI78-133. HNG 
Oil Co. Docket No. CI78-169. American 
Petrofina Co. of Texas. Docket No. CI78- 
209, Ashland Exploration, Inc. Docket No. 
CI78-194, American Natural Gas Produc¬ 
tion Co. Docket Nos. CS68-9, et al., 
Edwina S. Brokaw Millington, (Edwina S. 
Brokaw), et al. Docket Nos. CI77-534, 
Union Oil Co.. CI78-103, California, CI78- 
104, Texas Eastern Exploration Co. 
Docket No. CI78-792, CI78-793. CI78-809, 
Cotton Petroleum Corp. Docket Nos. 
CS76-842, et al.. Devon Corp., et al. 
Docket No. CS68-9. Edwina S. Brokaw 
Millington (Edwina S. Brokaw), et al. 
Docket No. CS69-4, et al., Hytech Energy 
Corp., et al. Docket Nos. CS68-9, et al., 
Edwina S. Brokaw Millington, et al. 
Docket Nos. CI78-77, Belco Petroleum 
Corp. CI78-231, J. M. Huber Corp., CI78- 
253, Diamond Shamrock Corp. Docket No. 
CI78-115, American Natural Gas Produc¬ 
tion Co. Docket No. CI78-139, Ashland Ex¬ 
ploration, Inc. Docket No. 078-110, 
Harper Oil Co. Docket No. 078-172, Hel- 
merich & Payne. Inc. Docket No. G-4282, 
et al.. Gulf Oil Co., et al. Docket No. 078- 
74, Tenneco Oil Co. Docket No. 078-162. 
Belco Petroleum Corp. agent for Berlring 
Co. Docket No. 077-781, Continental Oil 
Co. Docket No. 077-795, Continental Oil 
Co. Docket No. 078-56. Getty Oil Co. 
Docket No. 075-38, Gulf Oil Corp. 
Docket No. 078-271. Gulf Oil Corp. 
Docket No. 078-100. Odessa Natural 
Corp. Docket No. 078-116, Odessa Natu¬ 
ral Corp. Docket No. 075-202, Sun Oil 
Co. Docket No. 076-570. Southern Union 
Supply Co. Docket No. 075-704, Tenneco 
Oil Co. Docket No. 077-728, Amoco Pro¬ 
duction Co. Docket No. 078-893, Phillips 
Petroleum Co. Docket Nos. 078-753, et 
al., Continental Oil Co., et al. 

CAG-7. Docket No. 076-613, Exxon Corp. 

CAG-8. Docket Nos. 075-604, et al., McCul¬ 
loch Oil Corp., et al. 

CAG-9. Docket Nos. G-3894, et al., Atlantic 
Richfield Co., et al. 

CAG-10. Docket No. CP78-200. Texas East¬ 
ern Transmission Corp. 

CAG-11. Docket No. CP78-155. Texas East¬ 
ern Transmission Corp. 

CAG-12. Docket No. CP78-390, Natural Gas 
Pipeline Co. of America Trunkline Gas 
Co. 

CAG-13. Docket No. CP78-378, Trunkline 
Gas Co. 

CAG-14. Docket No. CP78-281. Southern 
Natural Gas Co., Mid Louisiana Gas Co. 
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CAG-15. Docket No. CP78-184. Tennessee 
Gas Pipeline Company, a Division of Ten¬ 
neco Inc. Docket No. CP78-370, Texas 
Eastern Transmission Corp. 

CAG-16. Docket No. CP78-189. Texas East¬ 
ern Transmission Corp. 

CAG-17. Docket No. CP78-138. Natural Gas 
Pipeline Co. of America. Docket No. CP78- 
144, Northwest Pipeline Corp. Docket No. 
CP78-147, Colorado Interstate Gas Co. 
Docket No. CP78-159. El Paso Natural 
Gas Co. 

CAG-18. Docket No. CP78-372. Transconti¬ 
nental Gas Pipe Line Corp. Docket No. 
CP78-411, Southern Natural Gas Co. 

CAG-19. Docket No. CP78-198. Colorado In¬ 
terstate Gas Co. Docket No. CP78-210, 
Montana-Dakota Utilities Co. 

CAG-20. Docket No. CP-78-332, Colorado 
Interstate Gas Co. 

CAG-21. Docket No. CP78-346. El Paso Nat¬ 
ural Gas Co. 

CAG-22. Docket No. CP78-152, Northwest 
Pipeline Corp. Docket No. CP78-280, 
Mountain Fuel Supply Co. 

CAG-23. Docket No. CP60-44, Michigan 
Wisconsin Pipe Line Co., Texas Gas 
Transmission Corp. 

CAG-24. Docket No. CP78-187, Northern 
Natural Gas Co. 

CAG-25. Docket No. CP78-173, Colorado In¬ 
terstate Gas Co. 

CAG-26. Docket No. CP78-247, Columbia 
Gas Transmission Corp. Docket No. CP78- 
311, Gas Transport, Inc. 

CAG-27. Docket No. CP70-7, Southern Nat¬ 
ural Gas Co. 

I. PIPELINE RATE MATTERS 

RP-1. Docket No. RP74-97 (PGA78-2), Mon¬ 
tana-Dakota Utilities Co. 

RP-2. Docket Nos. RP74-61 (PGA77-5), 
RP76-10 (PGA77-5), RP77-54 and RP77- 
55. Arkansas Louisiana Gas Co. 

II. PRODUCER MATTERS 

CI-1. Docket No. CI78-968, United Gas Pipe 
Line Company v. Exchange Oil & Gas 
Corp. 

III. PIPELINE CERTIFICATE MATTERS 

CP-1. Docket No. CP77-477, Panhandle 
Eastern Pipe Line Co. 

CP-2. Docket No. CP76-500. Cities Service 
Gas Co. 

Kenneth F. Plumb, 

Secretary. 

[S-1668-78 Filed 8-17-78; 10:50 am) 
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FEDERAL MARITIME COMMIS¬ 
SION. 

TIME AND DATE: August 24. 1978, 10 
a.m. 

PLACE: Room 12126, 1100 L Street 
NW., Washington, D.C. 20573. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

1. Report on Notation Items disposed of 
during July, 1978. 

2. Report of the Secretary on times short¬ 
ened for submitting comments on section 15 


agreements pursuant to delegated authority 
during July, 1978. 

3. Report of the Secretary on Applications 
for Admission to Practice approved during 
July. 1978. pursuant to delgated authority. 

4. Assignment of Informal Dockets by the 
Secretary during July. 1978. pursuant to 
delegated authority. 

5. Matson Navigation Co. 2Vi percent gen¬ 
eral rate increase in U.S. West Coast/Hawaii 
trade. 

6. Application of Fast International For¬ 
warding Corp. for Independent ocean 
freight forwarder license. 

7. Notice of Proposed Rulemaking cover¬ 
ing time limit on the filing of overcharge 
claims. 

8. Agreement Nos. 10345 and 10346. pool¬ 
ing agreements in the U.S. Gulf/Argentina 
trades. 

9. Special Docket No. 576: Perry H. Ko - 
plick & Sons, Inc. v. Sea-Land Service, 
Inc.—Review of Initial decision. 

10. Special Docket No. 578: International 
Harvester Company v. Atlantic Container 
Line— Review of initial decision. 

11. Docket No. 75-22: Robinson Lumber 
Company, Inc. v. Delta Steamship Lines — 
Review of Order of Dismissal. 

12. Docket No. 77-58: Trailer Marine 
Transport Corp.—Proposed revised and re¬ 
duced trailerload rates on synthetic yarn 
from Ports in Puerto Rico to United States 
Atlantic Ports—Review of initial decision. 

13. Petitions for reconsideration of Orders 
of Conditional Approval of Neutral Body 
Self-Policing in FMC Agreement Nos. 5600- 
36 and 5660-23. 

14. Petitions for reconsideration in Docket 
No. 73-64: General Order 7—Self-Policing 
Rules. 

CONTACT PERSON FOR MORE RE¬ 
FORMATION: 

Francis C. Hurney, Secretary, 202- 
523—5725. 

[S-1667-78 Filed 8-17-78; 10:50 am) 
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5 

BOARD OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM. 

TIME AND DATE: 10 a.m., Wednes¬ 
day, August 23, 1978. 

PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 
Summary Agenda 

Because of their routine nature, no sub¬ 
stantive discussion of the following items is 
anticipated. These matters will be resolved 
with a single vote unless a member of the 
Board requests that an item be moved to 
the discussion agenda. 

1. Proposed questionnaire, on Electronic 
Fund Transfer devices, to be added to the 
March 1979 Call Report. 

2. Proposed purchase of computer equip¬ 
ment at the Federal Reserve Bank of 
Boston. 

3. Two proposals to simplify Regulation 2 
(Truth in Lending): (a) a proposed simplifi¬ 
cation of annual percentage rate computa- 
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tions for graduated payment mortgages and 
other transactions (proposed earlier for 
public comment; Docket No. R-0164); and 
(b) a proposed amendment to simplify de¬ 
termination of the finance charge and dis¬ 
closure of the payment schedule. 

4. Proposed interpretation of Regulation 2 
(Truth in Lending) regarding interest for¬ 
feiture on time deposits used to secure 
loans. 


Discussion Agenda 

1. Proposed amendment to Regulation 2 
(Truth in Lending) to permit disclosure on 
more than one side of a single page the 
schedule of payments for a transaction in 
which the payments vary; the amendment 
would replace a proposed revision of Inter¬ 
pretation § 226.808, that was published earli¬ 
er for comment (Docket No. R-0152). 

2. Report to the Federal Deposit Insur¬ 
ance Corporation regarding the competitive 
factors involved in the proposed merger of 
East Enterprise State Bank, East Enter¬ 
prise, Ind., with Vevay Deposit Bank, Vevay, 
Ind. 

3. Any agenda items carried forward from 
a previously announced meeting. 

Note.— The closed portion of the meeting 
of Wednesday, August 16. 1978 was can¬ 
celed. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Mr. Joseph R. Coyne, Assistant to 

the Board, 202-452-3204. 

Dated: August 16, 1978. 

Griffith R. Garwood. 

Deputy Secretary of the Board. 

CS-1669-78 Filed 8-17-78; 3:29 pm] 
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ENVIRONMENTAL PROTECTION 
AGENCY 

[40 CFR Parts 6, 122, 123, 124, 125] 

[FRL 912-3] 

NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

Revision of Existing Regulations 

AGENCY: Environmental Protection 
Agency. 

ACTION: Proposed rule. 

SUMMARY: This rule extensively re¬ 
vises the existing regulations govern¬ 
ing the National Pollutant Discharge 
Elimination System (NPDES) program 
for three purposes: 

(1) To clarify and improve existing 
program regulations and procedures in 
light of past experience: 

(2) To fill in significant gaps in cov¬ 
erage under the existing regulations, 
particularly in response to court deci¬ 
sions and the emerging emphasis on 
the control of toxic and hazardous pol¬ 
lutants; and 

(3) To make the regulatory changes 
which are necessary under the 1977 
amendments to the Clean Water Act. 

The existing NPDES regulations will 
remain in effect until the effective 
date of these revised regulations. 

DATES: Comments must be received 
on or before October 20, 1978. Two 
meetings open to the public to discuss 
and receive comments on the proposed 
regulations, are scheduled for the fol¬ 
lowing times and places: September 19, 
1978—1 to 5 p.m. and 7 to 10 p.m.— 
Washington, D.C. September 21, 
1978—1 to 5 p.m. and 7 to 10 p.m.—San 
Francisco. Calif. 

ADDRESSES: Interested persons may 
participate in this proposed rulemak¬ 
ing by submitting comments to 
Edward A. Kramer, Permits Division 
(EN 336), Office of Water Enforce¬ 
ment, Environmental Protection 
Agency, 401 M Street SW., Washing¬ 
ton, D.C. 20460. Due to the length of 
the proposed regulations, all com¬ 
ments should be organized by page 
and section number. 

A copy of all public comments will 
be available for inspection and copying 
at EPA Public Information Reference 
Unit, Room 2922 (EPA Library), 401 M 
Street SW., Washington, D.C. 20460. 
The EPA information regulation (40 
CFR Part 2) provides that a reason¬ 
able fee may be charged for copying. 

Two open meetings to discuss and re¬ 
ceive comments on the proposed regu¬ 
lations, are to be held at the following 
addresses: 

September 19, 1978—1 to 5 p.m. and 
7 to 10 p.m.—GSA Auditorium, 18th & 
F Streets NW., Washington, D.C. 
20001. (For information concerning 


the Washington, D.C. meeting contact 
Edward A. Kramer at address shown 
above.) 

September 21, 1978—1 to 5 p.m. and 
7 to 10 p.m.—EPA, Region IX, 6th 
Floor Conference Room. 215 Fremont 
Street. San Francisco, Calif. 94105. 
(For further information concerning 
the San Francisco meeting contact 
Rick Hoffman, EPA, Region IX, 
Office of External Relations. 215 Fre¬ 
mont Street, San Francisco, Calif. 
94105, Telephone No. 415-556-6695.) 

FOR FURTHER INFORMATION 
CONTACT: 

Edward A. Kramer (EN-336), Office 

of Water Enforcement Environmen¬ 
tal Protection Agency, Washington, 

D.C. 20460, 202-755-0750. 

SUPPLEMENTARY INFORMATION: 

Background 

The Federal Water Pollution Con¬ 
trol Act Amendments of 1972 estab¬ 
lished the National Pollutant Dis¬ 
charge Elimination System (NPDES) 
permit program. Shortly after, in De¬ 
cember 1972 and May 1973, EPA pro¬ 
mulgated regulations outlining the 
NPDES program in two parts. Part 
124 established substantive require¬ 
ments for approved State NPDES pro¬ 
grams, while part 125 established the 
similar requirements of the EPA 
permit program. These two parts 
remain the core of the NPDES regula¬ 
tions to date, although various other 
parts of title 40 are applied or involved 
in the issuance of permits, e.g., 40 
CFR Part 6.9 (new sources); 40 CFR 
part 122 (section 316(b) determina¬ 
tions); 40 CFR Part Part 123 (State 
certification); 40 CFR 402 (section 
316(a) determinations). 

In 1977, a new phase of the NPDES 
program began, prompted by several 
developments. First, five years of ex¬ 
perience with dischargers, approved 
NPDES States, and the courts had 
been gained. Second, the “first round" 
of NPDES permits, issued for a term 
of five years, were beginning to expire. 
Third, a major statutory deadline 
(July 1,1977) had passed; and the 1983 
deadline for achievement of more 
stringent treatment requirements 
became the new program goal, along 
with an increased emphsis on the con¬ 
trol of toxic and hazardous pollutants. 
In late 1977, Congress enacted the 
Clean Water Act amendments of 1977. 
making several significant changes in 
the scpe and direction of the NPDES 
program. These changes include: Revi¬ 
sions of the 1983 treatment require¬ 
ments for industrial dischargers; ex¬ 
tensions of the 1977 treatment dead¬ 
line for certain municipal and industri¬ 
al dischargers; the establishement of 
certain variances from techgnology- 
based treatment requirements; recog¬ 
nition of the Consent Decree in NRDC 


v. Train, 8 ERC 2120 (D.D.C. 1976); re 
quirements for best management prac¬ 
tices in certain industrial permits; pro¬ 
visions for control of sewage sludge 
disposal; provision for EPA issuance of 
State permits, to which there have 
been objections; and authorization of 
State assumption of the permit pro¬ 
grams under sections 318, 404, and 405. 

In addition to the need for regula¬ 
tion revisions to address these major 
developments, the present regulations 
must be amended and reorganized be¬ 
cause they have become unwieldy. On 
one hand, much needless duplication 
between the basic substantive and pro¬ 
cedural requirements for State and 
Federal NPDES programs within the 
current regulations can be eliminated. 
Under the proposed regulations, the 
basic substantive and procedural re¬ 
quirements applicable to all permits 
would be set forth in parts 122 and 
124, respectively, and cross-referenced 
in part 123, which establishes State 
Permit Program Requirements. EPA 
believes that this new structure will 
help to simplify the regulations for 
use by permittees, the States, and the 
public, and will avoid inconsistencies 
between State and Federal programs. 

On the other hand, parts of the ex¬ 
isting NPDES regulations are either 
too terse to provide meaningful guid¬ 
ance. or leave significant permit-relat¬ 
ed issues unaddressed. For example, in 
many situations the existing regula¬ 
tions governipg adjudicatory hearings 
provide inadequate assistance or direc¬ 
tion to presiding officers or the par¬ 
ties. Based upon several years of expe¬ 
rience accumulated by EPA in con¬ 
ducting these hearings, the proposed 
regulations for part 124 provide more 
detailed procedures better tailored to 
result in responsible, informed permit 
issuance decisions. Similarly, and for 
the same purpose, the proposed regu¬ 
lations for parts 122 and 125 provide 
guidance on substantive questions for¬ 
merly unaddressed in regulations. 

Accordingly, four new parts of title 
40. incorporating all of existing parts 
122, 123, 124, 125 and 402, as well as 
portions of § 6.900, have been estab¬ 
lished as follows: 

Part 122 National Pollutant Discharge 
Elimination System. 

Part 123 State Permit Program Require¬ 
ments. 

Part 124 Procedures for the National Pol¬ 
lutant Discharge Elimination System. 

Part 125 Criteria and Standards for the 
National Pollutant Discharge Elimination 
System. 

The contents of each of these pro¬ 
posed Parts is described below: 

I. Part 122— National Pollutant 
Discharge Elimination System 

A. WHAT DOES THIS PART DO? 

Proposed part 122 establishes the 
basic “program definition" of the 
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NPDES, whether administered by 
EPA or an approved State. The Part 
covers the full range of substantive 
program requirements, spelling out in 
detail who must apply for a permit; 
how a permit is issued; what terms, 
conditions, and schedules of compli¬ 
ance must be incorporated into per¬ 
mits; when and how monitoring and 
reporting of permit compliance must 
be performed; when permits may be 
revised or reissued; and what special 
requirements apply to certain types of 
discharges. 

B. HOW DOES THIS PART RELATE TO 
EXISTING REGULATIONS? 

Existing regulations contain sepa¬ 
rate NPDES program definitions for 
approved States (40 CFR Part 124) 
and for EPA (CFR Part 125). Since 
the NPDES envisions a minimum level 
of regulation that is nationally con¬ 
sistent, the majority of provisions 
under existing parts 124 and 125 dupli¬ 
cative. To eliminate this duplication, 
the NPDES program requirements ap¬ 
plicable to both EPA and approved 
States have now been consolidated 
into one set of regulations in proposed 
part 122. The process for approval of a 
State program to administer the 
NPDES, however, has been proposed 
as a separate part (see part 123 below’), 
which cross-references the substantive 
requirements of proposed part 122. 

C. WHAT CHANGES HAVE BEEN MADE BY 
THIS PART? 

The proposed part 122 regulations 
have been revised to reflect significant 
developments since the NPDES pro¬ 
gram began. Furthermore, provisions 
of existing regulations have been reor¬ 
ganized and rewritten. New regula¬ 
tions have been proposed where exist¬ 
ing regulations do not adequately ad¬ 
dress the requirements of the Act, 
(i.e., w r here court decisions have al¬ 
tered aspects of the NPDES program, 
where EPA guidance for administra¬ 
tion of the NPDES program was not 
previously incorporated into regula¬ 
tions, and where experience in admin¬ 
istering the program has highlighted 
gaps in regulation). Finally, certain re¬ 
visions have been made to conform the 
NPDES program to provisions of the 
Clean Water Act of 1977. 

Other than language clarifications, 
the significant revisions contained in 
part 122 are as follows: 

1. § 122.3 Definitions . For clarity, 
definitions have been added for “ap¬ 
proved State programs”, “best man¬ 
agement pratices,” “indirect discharg¬ 
er,” “new discharger," “New Source 
and Environmental Questionnaire”, 
“permit program forms.” “Secretary” 
and “variance.” 

The definitions of “application” and 
“permit” have been revised to indicate 
that the uniform EPA forms need not 


be used by approved States, but the 
States must have substantialy similar 
forms approved by EPA. 

The term “applicable standards and 
limitations” now includes best man¬ 
agement practices. 

The definitions “Director” and “Re¬ 
gional Administrator” have been re¬ 
vised to include their delegated repre¬ 
sentatives. 

The definition of “navigable waters” 
has been revised to more accurately 
reflect which waters are subject to the 
requirements of the Clean Water Act. 
Consistent with legislative history, ju¬ 
dicial interpretations, and long-stand¬ 
ing EPA policy, the term covers all 
waters which may be regulated by the 
Federal Government within constitu¬ 
tional limits, including but not limited 
to wetlands, intermittent streams, and 
impoundments. 

The definition of “person” has been 
revised to include Federal agencies, in 
accordance with the 1977 amendments 
to section 313 of the Clean Water Act. 

The definition of “new source” clari¬ 
fies that a discharger may be a new 
source where construction is com¬ 
menced before promulgation of an ap¬ 
plicable new source performance 
standard only if: (1) Construction fol¬ 
lows the proposal of such standards 
and (2) final standards are promulgat¬ 
ed within 120 days of proposal, as con¬ 
templated by section 306(b) of the Act. 
Other dischargers commencing con¬ 
struction after the proposal of applica¬ 
ble standards are not new sources, but 
may be entitled to the new source 
“protection period” under section 
306(d) and proposed § 122.47. 

2. § 122.4 Exclusions. The listing of 
dischargers not requiring an NPDES 
permit has been revised to: 

Clarify that the exclusion of sew r age 
from vessels does not extend to vessels 
operating as energy, mining, or sea¬ 
food processing facilities or to secured 
vessels used for mineral or oil explora¬ 
tion or development. It is EPA’s posi¬ 
tion that vessels of these sorts, not 
used for the primary purpose of trans¬ 
portation, were not intended by Con¬ 
gress to be excluded from NPDES cov¬ 
erage by the mere fact that they are 
operating in or on water. 

Clarify that certain discharges of 
dredged or fill material are subject to 
the NPDES program rather than the 
section 404 permit program. Consist¬ 
ent with regulations promulgated by 
the U.S. Army Corps of Engineers to 
govern the section 404 permit pro¬ 
gram, these discharges are subject to 
the NPDES program if their primary 
purpose is the disposal of waste mate¬ 
rials rather than changing the bottom 
elevation of a water body. 

Reflect the exclusion of irrigation 
return flows under the 1977 amend¬ 
ments to sections 402(1) and 502(14) of 
the Act. Irrigation return flows are 


non-point sources under section 
208(b)(2)(F) of the Act. However, irri¬ 
gation return flows (now defined in 40 
CFR 125.52(a)(1)) do not include flows 
from land used for crop production 
which are not return flows from irriga¬ 
tion. For instance, any system which is 
used for backpumping of stormwater, 
or which carries discharges from activ¬ 
ities unrelated to crop production may 
be a point source subject to NPDES 
permit requirements. 

Clarify that neither State regulation 
of the excluded areas nor the issuance 
of joint permits (combining require¬ 
ments of NPDES with those of other 
permit programs) is precluded. 

3. % 122.5 Signatories to permit pro¬ 
grams forms. This section has been re¬ 
vised to require that all signatories for 
permit program forms represent that 
they have made sufficient inquiries to 
certify the veracity of any statements 
made in the forms. Further, forms 
submitted or agreed to by a corpora¬ 
tion must be signed by a principal ex¬ 
ecutive officer or at least the level of 
vice-president. 

4. § 122.12 Duration and transfera¬ 
bility of permits. This section clarifies 
past uncertainties as to when and how 
a permit, with its accompanying re¬ 
sponsibilities and coverage, may be 
transferred. In particular, the permit 
issuing authority must agree to any 
transfer and may always reject the 
transfer in favor of a new application. 

5. § 122.14 Conditions applicable to 
all permits, the conditions set out in 
this section constitute the permit “boi¬ 
lerplate”; they are binding on all per¬ 
mittees whether or not they are ex¬ 
pressly incorporated into the permit. 

a. The permit as a limited authoriza¬ 
tion to discharge. Most significantly, 
under this section a permittee would 
be limited to the pollutant discharge 
levels reported in its application where 
the pollutant is not otherwise limited 
in the permit. A permittee would be 
prohibited from discharging any pol¬ 
lutant for which information was re¬ 
quested in the application if, in re¬ 
sponse, no discharge was detected or 
no information was reported. While 
this requirement may pose technical 
and economic difficulties in some in¬ 
stances, past uncertainties concerning 
the scope of the permit’s authoriza¬ 
tion to discharge require such a clarifi¬ 
cation. 

A revised permit application form is 
now being developed to implement 
this requirement. One approach being 
considered is to require applicants to 
characterize the amount and nature of 
all pollutants in each waste stream as 
completely as currently available ana¬ 
lytical methodologies allow. This ap¬ 
proach is consistent with concern re¬ 
cently expressed by Congress that 
EPA nad NPDES States should con¬ 
centrate upon identifying and control- 
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ling all toxic and potentially toxic pol¬ 
lutants being discharged into the Na¬ 
tion’s waterways. 

Additionally, in light of comments 
solicited on this point (42 FR 65209, 
December 30, 1977), EPA is consider¬ 
ing an alternative approach in the 
permit application form. Under this 
approach, information will be sought, 
at a minimum, for conventional pollut¬ 
ants listed under section 304, toxic pol¬ 
lutants listed under section 307, cer¬ 
tain nonconventional and nontoxic 
pollutants, hazardous pollutants under 
section 311, and pollutants for which a 
primary standard is promulgated 
under the Safe Drinking Water Act. 
To help minimize the impact of this 
second approach, EPA is developing 
appropriate test methods, taking cost 
into account. Mechanisms may be de¬ 
veloped to use biomonitoring tech¬ 
niques or to use “indicator pollutants” 
to help reduce compliance monitoring 
costs in some cases. In addition, crite¬ 
ria may be developed to determine the 
practical extent of testing and moni¬ 
toring that should be required of each 
source, depending on the volume of 
the discharge, the relative toxicity of 
the waste stream, and other factors. 

Comments are solicited on these two 
approaches, including the question of 
whether the second alternative above 
accomplishes the necessary degree of 
pollution control. Comments concern¬ 
ing the problem areas EPA guidance 
should address, and the test methods, 
screening mechanisms, and methods 
for applying these requirements are 
also welcomed. 

b. Bypass and upset The listing of 
conditions that are applicable to all 
NPDES permits has also been revised 
to allow a permittee to make certain 
demonstrations justifying permit non- 
compliance for. (1) Bypass or diversion 
of wastes from any portion of the 
treatment facilities and (2) exceedence 
of permit effluent limitations due to 
factors beyond the reasonable control 
of the permittee (i.e., upset). See Afar- 
athon Oil Co. v. EPA, 564 P. 2d 1253 
(9th Cir. 1977). Bypass may be permis¬ 
sible where necessary to prevent loss 
of life, serious injury, or severe proper¬ 
ty damage, and when there are not 
feasible alternatives to bypass. Simi¬ 
larly, upset shall be an affirmative de¬ 
fense to an action brought for non- 
compliance with permit effluent limi¬ 
tations if the permittee can demon¬ 
strate that the cause of the upset was 
in fact beyond the control of the per¬ 
mittee, despite proper facility design, 
operation, and maintenance. In the 
case of either bypass or upset, the 
permit issuing authority must be noti¬ 
fied by the permittee and is solely re¬ 
sponsible for a determination concern¬ 
ing the acceptability of the bypass or 
upset. EPA believes that this approach 
to permit noncompliance is closely cir¬ 


cumscribed to provide fair treatment 
in instances of excusable noncompli¬ 
ance by permittees, while ensuring 
proper pollution control through ade¬ 
quate design operation and mainte¬ 
nance of treatment facilities. 

6. § 122.15 Applicable limitations, 
standards, prohibitions and condi¬ 
tions. Section 122.15 provides that the 
applicable regulations and require¬ 
ments for NPDES permit issuance are 
those which are in effect prior to the 
effective date of State issued permit, 
or prior to the issuance of an EPA 
permit under 40 CFR 124.61(b) (i.e., 
prior to any evidentiary hearings). 
This provision is consistent with the 
decision of the Administrator In the 
Matter of U.S. Pipe and Foundry Co., 
NPDES Appeal No. 75-4 reprinted in 
EPA, Decisions of the Administrator 
and Decisions of the General Counsel, 
v. I at 110 (1975). The Administrator’s 
views on this issue were adopted by 
the Fifth Circuit in Alabama ex ret 
Baxley v. EPA, 557 F.2d 1101 (5th Cir. 
1977). 

The general rule laid down in U.S. 
Pipe and foundry is appropriate in 
most cases of NPDES permit issuance. 
However, because of the structure of 
the Federal permit issuance process, 
there are likely to be some cases in 
which strict application of the rule 
will yield unsatisfactory results. For 
example, if a permit is issued under 40 
CFR § 124.61(b) based on a case-by- 
case determination of treatment tech¬ 
nology under section 402(a)(1) of the 
Act prior to promulgation of effluent 
limitations guidelines, a discharger 
may seek an evidentiary hearing. If 
applicable effluent limitations guide¬ 
lines are promulgated while the hear¬ 
ing request is pending but before the 
hearing has been held and evidence in¬ 
troduced, it may well be appropriate to 
apply those effluent limitations to the 
permittee. The application of the 
newly promulgated limitations could 
narrow the scope of the evidentiary 
hearing and ensure equal treatment of 
dischargers, and would not, hi most in¬ 
stances, prejudice the discharger. Con¬ 
sequently, 40 CFR 124.86(c) of these 
regulations authorize the Presiding 
Officer to require the application of 
the subsequently issued regulations to 
the permittee. Where necessary, the 
Presiding Officer would have the au¬ 
thority to certify this decision for in¬ 
terlocutory review by the Administra¬ 
tor under 40 CFR 124.90 of these regu¬ 
lations. 

The listing of terms and conditions 
that must be placed in NPDES permits 
where appropriate has been revised: 

To clarify when permit limits in ad¬ 
dition to or more stringent than tech¬ 
nology-based effluent limitations or 
standards are required. Such limits are 
required: 


(a) To incorporate conditions, limita¬ 
tions or requirements into a new 
source permit under the National En¬ 
vironmental Policy Act, where EPA is 
the permitting authority; 

(b) To incorporate more stringent 
limits based upon a fundamentally dif¬ 
ferent factors variance under proposed 
40 CFR Part 125, Subpart E; 

(c) To establish, on a case-by-case 
basis, technology-based limitations 
controlling pollutants not included in 
promulgated effluent guidelines or 
standards, especially if necessary to 
protect downstream water supplies or 
to address ambient levels of the pollut¬ 
ant; 

To require operating measures and 
practices to control the discharge of 
pollutants where reasonably necessary 
to achieve effluent limitations and 
standards or where numerical effluent 
limitations are infeasible; 

To require permits to publicly owned 
treatment works to contain pretreat¬ 
ment requirements in accordance with 
new sections 307(b)(1) and 402(b)(8) of 
the Clean Water Act. 

To require a newly issued permit to 
contain limitations, standards or con¬ 
ditions at least as stringent as those 
contained in the expired permit, in¬ 
cluding the situation where conditions 
were imposed in the previous permit 
under section 402(a)(1) and are more 
stringent than subsequently promul¬ 
gated effluent guidelines. This provi¬ 
sion is necessary to guard against un¬ 
warranted “backsliding” in pollution 
control. See U.S. Steel v. Train, 556 F. 
2d 822 (7th Cir. 1977). However, this 
requirement does not apply where cir¬ 
cumstances upon which the permit 
was based have changed materially 
and substantially, e.g.. where there 
have been changes in actual produc¬ 
tion rates and corresponding pollutant 
removal rates. 

7. § 122.16 Calculations and Specifi¬ 
cations of Effluent Limitations and 
Standards. This section clarifies how 
effluent limitations shall be specified 
in permits, including, where applica¬ 
ble, the calculation of effluent limita¬ 
tions based upon actual production of 
the facility rather than design capac¬ 
ity. Consistent with court decisions, 
credit for pollutants in intake waters 
is authorized provided certain condi¬ 
tions are satisfied. 

Under § 122.16(a), permit effluent 
limitations must be calculated for each 
outfalls or discharge point of the per¬ 
mitted facility. It has been suggested 
that this requirement be interpreted 
in such a way that, for a given indus¬ 
trial plant, the sum of the effluent 
limitations on all outfall could be re¬ 
allocated among the outfalls. Under 
this proposal, some outfalls could re¬ 
ceive effluent limitations more strin¬ 
gent, and some less stringent, than 
would be required if technology-based 
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limits were applied to each outfall. 
Comments are invited on this sugges¬ 
tion. 

In addition, effluent limitations im¬ 
posed on internal waste streams are 
expressly sanctioned where necessary 
to carry out the requirements of the 
Act. EPA recognizes that NPDES au¬ 
thority extends only to the control of 
pollutants which are in fact dis¬ 
charged to receiving waters, and may 
not indiscriminately control internal 
process flows of a discharger. Howev¬ 
er, in the event that the control of the 
discharge of pollutants by monitoring 
an outfall point is not feasible, the 
only way to carry out the Act’s re¬ 
quirements may be to monitor and 
control the discharges at that point in 
the process where they become com¬ 
mingled with process flows. For exam¬ 
ple, many dischargers have combined 
discharges consisting of small amounts 
of process water, sometimes contain¬ 
ing extremely toxic materials, which 
are diluted with much larger quanti¬ 
ties of cooling water. In such cases, it 
may be that currently available ana¬ 
lytical techniques will not be able to 
measure the pollutant accurately at 
the point of discharge. Thus, the only 
way to ensure that applicable effluent 
limitations and standards are met is to 
measure and to control the pollutant 
at a point in the process before it be¬ 
comes commingled with the cooling 
water flows. Similarly, the authority 
to impose effluent limitations on inter¬ 
nal waste streams must also be exer¬ 
cised where waste streams are com¬ 
mingled with other waste streams 
which interfere with the analytical 
technique for the pollutant that is 
being controlled. 

8. § 122.17 Schedules of compliance. 
This section specifies how schedules of 
compliance should be structured in 
NPDES permits, including the case of 
plant “shut down.” When a discharger 
chooses to terminate operations and 
cease discharge rather than comply 
with a final statutory compliance date, 
the permit must contain two schedules 
of compliance—one reflecting a “no 
discharge” requirement and the other 
based on compliance with the statuto¬ 
ry deadline. In the event that the 
plant does not shut-down as contem¬ 
plated by the first schedule, the 
second schedule must be met. 

9. § 122.23 Noncompliance reporting 
by permit issuing authority . This sec¬ 
tion establishes requirements for quar¬ 
terly and annual reporting of noncom¬ 
pliance by the permit issuing authori¬ 
ty. Specified schedule, effluent limita¬ 
tions, and reporting violations by 
major dischargers must be reported 
quarterly in narrative form. Violations 
to be reported are those which have 
not been resolved within specified 
time periods, e.g., 45 days for effluent 
limitation violations. Other instances 


of non-compliance by major discharg¬ 
ers must be reported statistically on a 
quarterly basis. 

For minor permittees whose compli¬ 
ance has in fact been determined by 
the permit issuing authority, statisti¬ 
cal information must be reported an¬ 
nually. 

10. § 122.31 Modification and Revo¬ 
cation. Section 402(bXlXc) of the Act 
states that permits may be modified or 
revoked for cause, including but not 
limited to three specified situations. 
These proposed regulations further 
define “cause” to allow modification 
or revocation where: 

There have been material and sub¬ 
stantial alterations or additions to the 
discharger's operation (provided that 
they do not convert the discharger to 
a new source); 

Factors have arisen which were not 
know or could not have been discov¬ 
ered at the time of permit issuance, if 
the factors would justify application 
of alternative limitations; 

EPA promulgates, revises or with¬ 
draws effluent limitations or stand¬ 
ards, but only under certain limited 
circumstances; 

EPA promulgated effluent limita¬ 
tions are remended by the courts and 
the remand effects determinations in 
the guidelines which are essential to 
support applicable standards and limi¬ 
tations; 

The discharger fails or refuses to 
allow authorized representatives of 
the permit issuing authority to enter, 
inspect or copy materials on the pri- 
mises as provided in § 124.14(g) of the 
proposed regulations; 

Modifications of the permit are spe¬ 
cifically authorized by the Act, e.g., by 
sections 301(h) and 301(i); 

Information indicates a potential 
threat to the public health or welfare. 

This section also indicates that cer¬ 
tain incontested actions amending 
minor provisions of an effective permit 
need not be subject to the usual proce¬ 
dures of notice and opportunity for 
hearing. 

A provision which would authorize 
modification or revocation of permits 
to publicly owned treatment works 
upon promulgation of revised stand¬ 
ards for best practicable waste treat¬ 
ment technology (BPWTT), is under 
EPA consideration for inclusion in this 
secti on. As now contemplated, 
BPWTT would be revised to reflect an 
increased emphasis on the control of 
toxic pollutants. As in the case of in¬ 
dustrial dischargers, EPA believes that 
increased control of toxic pollutants 
constitutes good cause for permit 
modification or revocation in view of 
the potential for harm to human 
health and the environment. Com¬ 
ments on this point are solicited. 

11. §122.33 Extejisions of expiring 
permits. 5 U.S.C. § 558(c) of the Ad¬ 


ministrative Procedure Act provides 
circumstances under which an expir¬ 
ing permit may be extended pending 
issuance of a new permit. This provi¬ 
sion is applicable to EPA and has been 
incorporated into the proposed regula¬ 
tions. However, the terms of section 
558(c) of the Administrative Procedure 
Act do not apply and an expiring 
permit will not be extended where 
delays in permit issuance are attribut¬ 
able to the permittee or where an ex¬ 
tension is determined to be unwarrant¬ 
ed (e.g., where the permittee is not in 
compliance with the terms and condi¬ 
tions of the expiring permit). 

12. § 122.41 Disposal of pollutants 
into wells or into publicly owned treat¬ 
ment works . The proposed regulations 
delete the requirement of current 40 
CFR § 126.26(a) that NPDES permits 
issued by EPA control the disposal of 
pollutants into wells. The issue of 
EPA’s authority to control disposal 
into wells has been considered by two 
courts. The United States Court of Ap¬ 
peals for the Seventh Circuit held 
that EPA has such authority in 
United States Steel Corp. v. Train, 556 
F.2d 882 (1977). The United States 
Court of Appeals or the Fifth Circuit, 
on the other hand, concluded that 
EPA lacks such authority in Exxon 
Corp. v. Train, 554 F. 2d 1310 (5th 
Clr. 1977). 

At the time EPA promulgated 40 
CFR 125.26(a), requiring EPA to regu¬ 
late well disposal associated with sur¬ 
face water discharges, no other mecha¬ 
nism existed for EPA to deal with pol¬ 
lution from these activities. Subpart 
(c) of the subsequently enacted safe 
Drinking Water Act now provides a 
comprehensive program of under¬ 
ground injection control under ap¬ 
proved State programs. Regulations 
governing these programs will be pro¬ 
mulgated in the near future. This au¬ 
thority will provide more comprehen¬ 
sive regulation of well disposal prac¬ 
tices than would be possible under the 
NPDES program. Thus, it appears de¬ 
sirable to amend the NPDES regula¬ 
tions to defer to the regulations under 
the Safe Drinking Water Act in estab¬ 
lishing effective controls over well in¬ 
jection practices. 

The proposed regulations will, how¬ 
ever. require EPA and the States to 
apply technology-based effluent limi¬ 
tations and standards to waste streams 
which are discharged to surface 
waters, but not to waste streams that 
are discharged into publicly owned 
treatment works or injected into wells. 
This proposed approach is consistent 
with the holding of the fifth circuit, 
that EPA does not have direct authori¬ 
ty to apply the Act’s regulatory re¬ 
quirements to these waste streams. 
Moreover, this method of applying the 
Act's treatment requirements will 
insure: (1) That adequate treatment 
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will be applied to waste streams which 
are disposed to surface waters, and (2) 
that these treatment requirements are 
not met by diverting most of the waste 
stream to wells or to publicly-owned 
treatment works. Under the proposed 
regulations, effluent guidelines will be 
applied only to the actual quantity of 
pollutants discharged to waters of the 
United States. To arrive at this actual 
quantity, the total waste stream would 
be reduced by the proportion that well 
injected flows and flows to publicly 
owned treatment works combined, 
bear to the total plant flow. The fol¬ 
lowing hypothetical examples illus¬ 
trate how this regulation would be ap¬ 
plied: 

Example 1. Poultry processing efflu¬ 
ent guidelines allow the discharge of 1 
lb of BOD for every 100 lbs of poultry 
processed. A poultry processor process¬ 
es 1,000 lbs of poultry per day, but dis¬ 
poses of 60 percent of its process flow 
into a POTW. The effluent limitation 
applicable to the direct discharge 
would be 10 lbs less 60 percent, or 4 lbs 
per day. 

Example 2. Applicable effluent limi¬ 
tations guidelines for the inorganic 
chemicals industry allow the discharge 
of 1 lb of copper for every 1,000 lbs of 
copper sulfate produced. A facility 
produces 6,000 lbs of copper per day. 
but disposes of 10 percent of its total 
process waste water into a well, and 10 
percent to publicly-owned treatment 
works. The facility would receive a 
permit to discharge 5 pounds less 20 
percent, or 4 pounds of copper per day 
directly to receiving waters. 

13. § 122.42 Animal Feeding Oper¬ 
ations, 1122.43 Aquatic Animal Pro¬ 
duction Facilities, § 122.45 Separate 
Storm Sewers, regulations governing 
animal feeding operations (§ 122.42), 
aquatic animal production facilities 
(§ 122.43), and separate storm sewers 
(§ 122.45), have been revised to define 
all conveyances in these operations as 
point sources. EPA had initially ex¬ 
cluded discharges from some of these 
operations from the requirements of 
obtaining a permit. Recent decisions in 
the Federal courts, however, have re¬ 
quired EPA to propose and promul¬ 
gate regulations extending the NPDES 
permit program to include all point 
sources. In compliance with the court 
order, EPA promulgated regulations 
for concentrated animal feeding oper¬ 
ations and separate storm sewers on 
March 18, 1976, which defined certain 
of these activities as point sources. 
The proposed regulations will extend 
that definition to classify all such op¬ 
erations as point sources, but to re¬ 
quire only general permit coverage of 
those which have relatively small 
overall pollution problems, or which 
are otherwise inappropriate for indi¬ 
vidual permitting. 


14. § 122.47 New Sources. This sec¬ 
tion clarifies the kinds of construction 
activities which result in a new source 
as defined in § 122.3(t), including modi¬ 
fications existing sources. It also de¬ 
scribes the effect of a new source de¬ 
termination; the requirement that an 
environmental impact statement (EIS) 
be prepared where EPA is the permit 
issuing authority; the effect of EIS re¬ 
quirements on the permit; and the ap¬ 
plication of new source performance 
standards and the “protection period.” 

Most significantly, this section indi¬ 
cates that the new source “protection 
period” from more stringent permit 
limitations applies to technology- 
based effluent limitations (and not, for 
example, to more stringent water qual¬ 
ity standards), and does not preclude 
limitations on additional pollutants as 
new effluent guidelines are promulgat¬ 
ed or approved under section 301(b) of 
the Act. 

II. Part 123— State Permit Program 
Requirements 

a. what does this part do? 

Proposed 40 CFR Part 123 estab¬ 
lishes guidelines specifying what the 
Administrator will require before ap¬ 
proving State permit programs under 
sections 318 (aquaculture), 402 
(NPDES), 404 (dredged or fill materi¬ 
al), or 405 (sewage sludge) of the Act. 
In addition, the regulations outline 
the process of State program approval 
and revision. Particular substantive 
and procedural requirements of pro¬ 
posed 40 CFR Parts 122, 124, and 125 
are incorporated by reference for 
State permit programs under NPDES 
(i.e., sections 318, 402, and 405) and 
serve as guidance for the section 404 
program pending the development of 
corresponding section 404 regulations. 
The part 123 regulations also describe 
the conforming actions which States 
with previously approved NPDES pro¬ 
grams must take under the Clean 
Water Act amendments of 1977. 

B. HOW DOES THIS PART RELATE TO 
EXISTING REGULATIONS? 

The major portions of proposed 40 
CFR Part 123 have not previously 
been established in regulations. While 
existing part 124 focuses on particular 
substantive requirements for State 
NPDES programs, the approval proc¬ 
ess outlined in new part 123 has been 
developed largely in EPA policy 
memoranda and other informal com¬ 
munications. The approval process in 
these regulations is merely a codifica¬ 
tion of existing requirements. EPA 
does not Intend to restructure the ap¬ 
proval process, but merely to explain 
the existing process, providing a refer¬ 
ence for States and members of the 
public interested in State program ap¬ 
proval. 


C. HOW DOES THIS PART APPLY TO THE 

SECTION 404 PERMIT PROGRAM? 

Part 123 is designed to be equally ap¬ 
plicable to State programs regulating 
the discharge of dredged or fill materi¬ 
al under section 404 of the Act and to 
State NPDES permit programs under 
section 402 of the Act. The program 
approval requirements for these two 
types of programs were combined into 
one set of regulations because of the 
similar nature of the statutory re¬ 
quirements under sections 402 and 
404. Indeed, 12 out of 14 statutory re¬ 
quirements of an approvable State 404 
program are identical, or nearly identi¬ 
cal to section 402 program require¬ 
ments. 

Consequently, where the language 
of part 123 refers to “any State permit 
program,” it is meant to apply to both 
section 402 and section 404 programs. 
Where program requirements differ 
between the two programs, the regula¬ 
tions specify the varying require¬ 
ments. Often these differences involve 
part 123’s incorporation by reference 
of certain portions of parts 122, 124, 
and 125 which apply only to the oper¬ 
ation of State NPDES programs. 
Where this is the case, comments to 
the regulations explain that while 
these referenced sections of parts 122, 
124, and 125 are not directly applica¬ 
ble to State 404 programs. States 
should use them as guidance in devis¬ 
ing their program until specific 404 
program operational regulations are 
promulgated. These comments also 
note that pertinent parts of the regu¬ 
lations of the U.S. Army Corps of En¬ 
gineers may also serve as interim guid¬ 
ance for developing State 404 pro¬ 
grams. 

Before these proposed regulations 
become final, EPA expects to propose 
section 404 program operation regula¬ 
tions which will specify applicable 
definitions (as noted in § 123.2); permit 
issuance procedures (as noted in 
§123.31); conditions on the transfer, 
modification, and reissuance of per¬ 
mits (as noted in § 123.52); require¬ 
ments for inspections, monitoring, 
entry, and reporting (as noted in 
§ 123.61(b)); and other program oper¬ 
ation requirements listed in § 123.4(c). 
These program operation regulations, 
to be codified in a new part 126, will 
complement the proposed part 123 
program approval regulations where 
section 404 is concerned, just as parts 
122, 124, and 125 do with respect to 
NPDES permits. 

D. WHAT SPECIFIC CHANGES ARE MADE BY 

THIS PART? 

1. General policies and require¬ 
ments. Several general policies and re¬ 
quirements concerning approval of 
State permit programs have arisen 
from EPA’s experience with the States 
currently approved to administer the 


FEDERAL REGISTER, VOL 43, NO. 162-MONDAY, AUGUST 21, 1978 






PROPOSED RULES 


37083 


NPDES program. Subpart A of pro¬ 
posed 40 CFR Part 123 formalizes 
these policies and requirements, indi¬ 
cating that: 

(a) The permit programs under sec- 
tions-318 and 405 may not be approved 
independent of section 402 permit pro¬ 
grams, and must be incorporated into 
all such programs: 

(b) No partial program approvals 
will be granted or allowed; 

(c) States with approved programs 
must revise those programs to con¬ 
form to the Clean Water Act of 1977; 

(d) States may adopt more stringent 
requirements or operate permit pro¬ 
grams with a greater scope than man¬ 
dated by the Act; and 

(e) Approved State permit programs 
operate in lieu of the Federal pro¬ 
gram, subject to Federal oversight. 

Additionally, subpart A sets out the 
basic contents of the State program 
submission necessary to obtain EPA 
approval. This includes: 

(a) A complete program description 
which outlines such program aspects 
as regulatory approach, agency organi¬ 
zation, funding and personnel, and 
permit program forms; 

(b) An Attorney General's statement 
which certifies that the State has ade¬ 
quate legal authority to carry out the 
program; 

(c) A memorandum of agreement 
(MOA) approved by the EPA Adminis¬ 
trator between the EPA Regional Ad¬ 
ministrator and the State Director 
which covers policies, permit issuance, 
compliance and enforcement, report¬ 
ing and information transmittal, EPA 
overview, waivers of EPA review for 
certain classes and categories of per¬ 
mits, and provision for modification of 
MOA. The MOA must outline the 
funding arrangements for effective 
litigation support for the State Attor¬ 
neys General or other appropriate 
legal officers of the State ertforcement 
program; this is in accordance with 
the June 16, 1978, letter from the 
Acting Administrator to the Attorney 
General of the State of Idaho which 
emphasized EPA’s concern for ade¬ 
quate funding of litigation support as 
an essential element of an approved 
State program. All MOA’s must be re¬ 
viewed and revised as necessary, but at 
least once every three years. 

2. Substantive permit requirements. 
Subparts B, C, E, F, and G establish 
the substantive requirements which a 
State program must have authority 
and resources to implement (e.g., who 
must obtain a permit, permit terms 
and conditions, permit modification 
and revocation, etc.). For the most 
part, these requirements are incorpo¬ 
rated by reference from proposed 
parts 122 and 125 in the case of section 
402 programs. In the case of section 
404 programs, the referenced sections 
of parts 122, 124, and 125 and the reg¬ 


ulations of the Corps of Engineers (33 
CFR Parts 320, 323, and 325) will serve 
as guidance for States in devising their 
404 programs until specific 404 sub¬ 
stantive requirements are developed in 
the regulations. 

Additionally, §123.11 clarifies, for 
the first time in regulations, which 
State is responsible for permitting of 
discharges located on waters forming 
boundaries between States. When a 
discharging facility is located within 
one State, but the actual discharge is 
into the waters of another State, it is 
the latter State which has either certi¬ 
fication rights under section 401, or 
permitting authority under sections 
402 and 404. Discharge permits issued 
by approved States where the facility 
is located may be valid State permits, 
but are not permits as required under 
sections 402 and 404. 

3. Permit program procedures. Sub- 
part D provides a listing of sections 
from proposed part 124 which a State 
must implement in order to have an 
approved section 402 permit program. 
Particular comments note those provi¬ 
sions of proposed part 124 and the per¬ 
tinent regulations of the Corps of En¬ 
gineers which provide interim guid¬ 
ance for developing State 404 pro¬ 
grams. 

4. Enforcement, resources, and other 
requirements. Subparts H and I estab¬ 
lish specific requirements for State 
program compliance evaluation, en¬ 
forcement, resources, and protection 
against conflict of interests. In partic¬ 
ular, States must have: 

(a) A supporting inspection and sur¬ 
veillance program to determine com¬ 
pliance independent of information 
provided by dischargers; 

(b) Adequate powers and procedures, 
substantially equivalent to those pro¬ 
vided EPA under section 309 of the act 
to seek criminal and civil penalties and 
obtain injunctive relief; 

(c) Sufficient resources and qualified 
personnel to effectively implement the 
requirements of part 123; and 

(d) Conflict-of-interest restraints on 
agency board membership. 

Enforcement of the requirements of 
NPDES permits is an essential ele¬ 
ment of all State NPDES programs. 
While EPA retains the authority to 
take enforcement action in approved 
States, it is the intent of the Act and 
of the policy of the Agency that States 
assume primary responsibility for 
compliance with NPDES requirements 
within their jurisdictions. Consequent¬ 
ly, approved States are expected to 
take prompt, effective, and aggressive 
enforcement measures for violations 
of permit terms and conditions. 

The goal of the NPDES enforcement 
program is to assure a high level of 
compliance with NPDES permits, now 
and in the future. One means of ac¬ 
complishing this goal is to take effec¬ 


tive enforcement action against those 
who violate NPDES permits, seeking 
to require both expeditious compli¬ 
ance and appropriate penalties. Seek¬ 
ing expeditious compliance, of course, 
assures compliance by the source in 
question. Seeking appropriate penal¬ 
ties assures a high level of voluntary 
compliance by others in the future; a 
high level of voluntary compliance is 
essential to the ongoing success of the 
program. Appropriate penalties will 
help to assure that there is not an eco¬ 
nomic disadvantage to those who 
comply in a timely manner, thus main¬ 
taining equity between those who 
comply and those who do not. Appro¬ 
priate penalties will also help to assure 
that there is no economic advantage 
or incentive for any source not to 
comply in a timely manner. 

These principles form the keystone 
of EPA’s policy concerning violations 
of statutory treatment deadlines. In 
guidance. EPA has emphasized that 
aggressive enforcement action should 
be taken against recalcitrant discharg¬ 
ers and appropriate penalties sought 
to assure expeditious compliance with 
the law. (See e.g., the April 11, 1978, 
memorandum of the Assistant Admin¬ 
istrator for Enforcement entitled “En¬ 
forcement Against Major Source Vio¬ 
lators of Air and Water Acts.” To sup¬ 
port these efforts. EPA issued a “Civil 
Penalty Policy" on, April 11. 1978, (8 
Environment Reporter, Current Devel¬ 
opments 2011) which enunciated gen¬ 
eral principles for determining appro¬ 
priate penalties in individual cases. 
This policy is based primarily on four 
considerations—the economic benefit 
gained by the violation; the harm done 
to public health or the environment; 
the degree of recalcitrance of the vio¬ 
lator; and any unusual or extraordi¬ 
nary enforcement costs thrust upon 
the public. 

In proposed § 123.72(1). these four 
considerations are set forth as require¬ 
ments for approved State programs in 
seeking and assessing civil penalties. 
In determining how these consider¬ 
ations are reflected in an individual 
case, States shall apply the discussions 
and principles contained in the April 
11 policies and subsequent elabora¬ 
tions of those policies. The adequacy 
of the State enforcement program will 
be determined by these discussions 
and principles. This will help to assure 
fairness and national uniformity in en¬ 
forcing the Act. i.e., no area of the 
country will be able to offer lenient 
enforcement as an advantage to its in¬ 
dustries or as a lure to Industries locat¬ 
ed in other areas. 

In carrying out an NPDES enforce¬ 
ment program it is important that 
Federal and State officials cooperate 
to the maximum extent possible, co¬ 
ordinate their efforts, and work to¬ 
gether for national consistency. To 
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assist in achieving these goals, a con¬ 
sultative panel of enforcement offi¬ 
cials, including representatives of 
EPA, the Department of Justice, and 
the States, has been established. This 
penalty panel will review and advise 
EPA and States on penalty calcula¬ 
tions. Through the panel, the officials 
handling a case will know in advance 
the minimum sum acceptable for set¬ 
tlement using the criteria in 
§ 123.72(0, and can be assured that 
any sum above that minimum will be 
an acceptable penalty. Details con¬ 
cerning the functioning of the penalty 
panel may be found in an April 11, 
1978, memorandum of the Assistant 
Administrator for Enforcement enti¬ 
tled 4 'Federal-State Cooperation 
Against Major Source Violators of the 
Air and Water Acts—Civil Penalty 
Consultative Panel." 

5. Program approval, revision, and 
return. Subpart J describes the proce¬ 
dures for program approval for sec¬ 
tions 402 and 404. In both instances, 
public notice and opportunity to com¬ 
ment and a public hearing must be 
provided. In the case of the section 
402 program, the Administrator must 
approve or disapprove the State pro¬ 
gram within 90 days of receipt of a 
complete and sufficient submission, 
while in the case of the section 404 
program, 120 days is provided due to 
the additional review role of the U.S. 
Army Corps of Engineers, the U.S. 
Fish and Wildlife Service, and the Na¬ 
tional Marine Fisheries Service. 

Subpart K clarifies that revisions to 
approved programs require a new sub¬ 
mission by the State, opportunity for 
public comment, and a new approval 
by the Administrator. In order to 
assist with program revision under the 
Clean Water Act amendments of 1977, 
subpart K lists the amendments which 
must be incorporated into existing 
state programs (e.g.. Section 313-Fed- 
eral Facilities; Section 304<e>—Best 
Management Practices for Industry; 
Section 402(b)(8)—Pre treatment) as 
well as a listing of optional revisions 
(e.g.. Section 301(i>—Municipal and In¬ 
dustrial "Tie-in" Time Extensions; sec¬ 
tion 402(1)—Exemption of Irrigation 
Return Flows). The former areas of 
revision must be incorporated into 
State programs by December 27, 1979, 
in order for State program approval to 
continue. 

Subpart K also provides for revision 
of State programs where the State 
seeks to transfer authority to a new or 
successor agency and where the State 
chooses to terminate program approv¬ 
al by "returning" the permit program 
to EPA or to the Corps of Engineers. 

E. ADDITIONAL REQUIREMENTS APPLICABLE 
TO SECTION 404 PROGRAMS 

In addition to the policies and re¬ 
quirements just highlighted, the pro¬ 


posed part 123 regulations would es¬ 
tablish certain requirements which 
pertain only to State 404 programs. 
The following list summarizes the 
principal additional requirements: 

A single State agency responsible for 
issuing 404 permits (§ 123.3(b)); 

Assurance that the State will pursue 
a coordinated enforcement strategy 
with EPA and the U.S. Army Corps of 
Engineers (§ 123.3(e)); 

Development of a memorandum of 
agreement with the Corps of Engi¬ 
neers specifying: (1) Those waters in 
which the corps will suspend the issu¬ 
ance of 404 permits; (2) procedures for 
Jointly processing corps § 10 and State 
404 permits in historically navigable 
waters; (3) those individual and gener¬ 
al permits issued by the corps for 
which the State intends to assume ad¬ 
ministration and enforcement upon 
program approval; (4) procedures 
whereby the corps will transfer pend¬ 
ing permits and other relevant infor¬ 
mation to approved States; (5) assur¬ 
ance that the State will not issue 404 
permits for activities which the Secre¬ 
tary of the Army determines would 
substantially impair anchorage or 
navigation of any navigable water; (6) 
those classes and categories of State 
permits for which the corps wishes to 
waive its right to review; and (7) other 
matters deemed appropriate by the 
corps and the State (§ 123.3(h)); 

Assurance that the State's law pro¬ 
hibiting the taking of private property 
without just compensation will not ad¬ 
versely affect the successful imple¬ 
mentation of the State's 404 program 
(§ 123.4(bXl)); 

Authority to prohibit, deny, or re¬ 
strict the issuance of State 404 permits 
on the basis of each of the following 
authorities: (1) The application of the 
environmental criteria promulgated 
under section 4 04(bX l) of the Act and 
contained in 40 CFR Part 230; (2) a de¬ 
termination of unacceptable adverse 
impact on municipal water supplies, 
shellfish beds and fishery areas (in¬ 
cluding spawning and breeding areas), 
wildlife or recreational areas; (3) a de¬ 
termination that the discharge would 
violate applicable water quality stand¬ 
ards (§ 123.4(b)(ii)); 

Assurance that the State will trans¬ 
mit copies of proposed permits to the 
U.S. Army Corps of Engineers, U.S. 
Fish and Wildlife Service, and the Na¬ 
tional Marine Fisheries Service at the 
same time they are transmitted to 
EPA (88 123.5(cX5) and 123.23(a)); 

EPA particularly solicits comments 
on the nature and scope of the memo¬ 
randum of agreement between the 
Corps of Engineers and the States, re¬ 
quired by 8123.3(h) of the proposed 
regulations. Such an agreement seems 
required by the provision for a "full 
and complete description" of a pro¬ 
posed State program in section 


404(g)(1) because without agreement 
between the State and the corps as to 
those waters for which each has pri¬ 
mary permitting responsibility, there 
will be needless duplication of admin¬ 
istrative effort, wasting scarce re¬ 
sources, and burdening the public with 
uncertainties in applying for permits 
and delays in the processing of permit 
application. 

EPA also solicits public comments 
on the extent to which State programs 
must insure compliance with related 
Federal and State statutes. The regu¬ 
lations of the Corps of Engineers (e.g., 
33 CFR 320.4(bMl) and 325.2) require 
compliance with a number of other au¬ 
thorities before the corps will Issue a 
404 permit. It is possible the require¬ 
ments in section 404(h)(1)(H) of the 
Act that States "assure continued co¬ 
ordination with Federal and Federal* 
State water related planning and 
review processes" may require States 
to insure compliance with some or all 
of the statutes and executive orders 
listed in the corps regulations. The 
comment to 8 123.82 of the proposed 
regulations specifically encourages 
public comments regarding the imple¬ 
mentation of section 404(hXl)(H). 

Comments are also welcomed on the 
nature of permissible State-local insti¬ 
tutional relationships in approvable 
State 404 programs. While 8 123.3(b) 
of the proposed regulations requires 
that responsibility for the issuance of 
404 permits be vested in one State 
agency, local agencies may be able to 
play a significant role in the planning 
of activities subject to 404 permits and 
in the consideration of proposed per¬ 
mits. As explained in the comment to 
§ 123.3(b) of these regulations, the per¬ 
missible structure of State-local rela¬ 
tions may be further addressed in the 
part 126 State program operation reg¬ 
ulations, which will complement these 
regulations. However, because of its 
importance, commentators may wish 
to address this issue at this time. 

Section 123.1(f) and the comment to 
section 123.11(b) of the proposed regu¬ 
lations make it clear that States are 
not precluded from establishing 
stricter-than-Federal standards and re¬ 
quirements or from operating permit 
programs with a greater scope of cov¬ 
erage than the Federal 404 program. 
It is relatively clear from the language 
of section 404(t) of the Act that States 
are not preempted from regulating dis¬ 
charges in waters which, because of 
section 404(g)(1) of the Act, also re¬ 
quire a Federal 404 permit from the 
U.S. Army Corps of Engineers. While 
State permits in waters described in 
section 404(gXl) may be valid State 
permits, they are not 404 permits. 
States are also not precluded from reg¬ 
ulating certain types of activities 
having minor impacts that are ex¬ 
cluded from the Federal permit pro- 
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gram by section 404(f)(1) of the Act. 
However. State authority over those 
Federal projects which, under section 
404(r) of the Act, do not require Fed¬ 
eral 404 permits, is less clear. Com¬ 
ments which address this issue In light 
of language contained in sections 
313(a) and 404(t) of the Act are wel¬ 
comed. 

In view of the number of unresolved 
issues concerning the requirements for 
approvable 404 programs. States are 
encouraged not to seek Federal ap¬ 
proval of their programs until these 
regulations become final after an op¬ 
portunity for public review and com¬ 
ment. States are further encouraged 
to coordinate the development of their 
404 programs with the ongoing revi¬ 
sion of EPA’s environmental criteria 
(40 CFR 230), in order to fulfill the re¬ 
quirements of section 404(h)(l)(A)(ii). 
If a particular State does make a full 
and complete 404 program submission 
prior to the final promulgation of 
these regulations, the State’s program 
will be closely evaluated in terms of its 
ability to meet the requirements of 
the Act. In this evaluation, the regula¬ 
tions proposed today will serve as 
guidance on EPA's construction of the 
law and its view as to what constitutes 
a minimum acceptable program. 

III. Part 124—NPDES Procedures 

A. WHAT DOES THIS PART DO? 

Proposed part 124 establishes all the 
procedures to be used by EPA and ap¬ 
proved NPDES States for receiving 
permit applications, writing draft per¬ 
mits, and soliciting public comment on 
them. In addition, proposed part 124 
establishes procedures to be used by 
EPA for issuing final permits and 
holding evidentiary hearings. (NPDES 
State procedures for issuing final per¬ 
mits and providing appeals of permit 
terms and conditions are established 
in accordance with requirements of 
State law.) 

On November 29, 1976, EPA pro¬ 
posed significant changes to the evi¬ 
dentiary hearing procedures (these are 
called adjudicatory hearings in the ex¬ 
isting regulations which now appear at 
40 CFR 125.36), 41 FR 52308. Many of 
the changes proposed then are reflect¬ 
ed in this proposal, and other changes 
have been made in this proposal in the 
light of the comments made on the 
earlier one. However, because this pro¬ 
posal differs in many respects from 
the earlier one, comments made on 
the earlier proposal will not automati¬ 
cally be considered part of the record 
of this proceeding and points raised 
earlier must be resubmitted. 

B. WHAT CHANGES HAVE BEEN MADE BY 
THIS PART? 

1. Rationalization of the basic struc¬ 
ture. In most cases, proposed part 124 


will not change the general outlines of 
the current procedures for making 
permit determinations. Applications 
for permits will still be filed with the 
appropriate permit issuing authority; 
draft permits and factsheets will still 
be prepared and made available for 
comment. After comments have been 
received and analyzed, any necessary 
changes will be made by the permit is¬ 
suing authority, and final permit will 
be issued. Any interested person will 
then be able to request an evidentiary 
hearing on any issues involved. This 
basid structure is being rationalized 
and expanded in three major ways. 

(a) Integration of different types of 
permits and permit decisions into one 
procedure. Under the Clean Water Act 
amendments of 1977 and the existing 
regulations, there are approximately 
16 different statutory or regulatory 
provisions on which permit require¬ 
ments could be based, and 7 provisions 
under which a variance from those 
provisions could be granted. Many of 
these provisions are not covered in the 
existing regulation, and where they 
are, the references are scattered 
through various parts of the Code of 
Federal Regulations (CFR). In addi¬ 
tion, the current regulations do not 
specify how such actions as permit 
modifications by EPA or at the re¬ 
quest of a discharger will be handled. 

The proposed regulations deal with 
these problems in two ways. First, 
they consolidate into one Federal 
Register part the existing procedures 
for making decisions on permit terms. 
These are currently contained in 40 
CFR parts 122 and 402, relating to 
thermal discharge requirements, and 
the present 40 CFR Part 124. 

Second, they specify where in the se¬ 
quence of “application—draft permit- 
comment—final permit,” permit ac¬ 
tions other than the simple one of de¬ 
ciding on permit applications should 
fit. Thus, under the proposed regula¬ 
tions a discharger seeking a permit 
modification will request it by writing 
to the permitting authority asking for 
permission to apply for a new permit. 
If permission is granted, the applica¬ 
tion could be filed and will then be 
treated like any other application. 
Similarly, if EPA or the State wants to 
amend or revoke a permit on its own 
initiative, the regulations provide for 
accomplishing that action by issuing a 
draft permit embodying the desired 
changes, even though there has been 
no application. That draft permit will 
then become subject to comment and 
a potential evidentiary hearing like 
any other draft permit. 

The proposed regulations deal with 
variance applications in two ways. 
Whenever possible, a variance must be 
applied for before the close of com¬ 
ments on a draft permit. This will 
insure that there is an opportunity to 


consider all the relevant issues before 
deciding the terms of a final permit 
and that issues are not raised at a 
later date for purposes of delay. The 
regulations also provide that where a 
variance is properly requested after 
this stage (for example, because the 
statute provides that all requests must 
be made within a certain limited 180- 
or 270-day period), the decision on the 
variance will still be made through the 
same permit issuance procedures. This 
will be done by issuing a new supple¬ 
mentary draft permit embodying the 
Agency’s response to the variance re¬ 
quest, and holding action on the origi¬ 
nal permit until the supplementary 
permit has reached the same proce¬ 
dural stage and the two permit can 
proceed together. 

While the proposed regulations indi¬ 
cate that appeals of variance determi¬ 
nations will be through evidentiary 
hearing procedures (including less 
formal panel hearings where appropri¬ 
ate), EPA has not yet determined 
whether variance appeals will follow 
this approach. It may be preferable to 
develop a separate, but simpler and 
faster appeal procedure for reviewing 
variance determinations because of 
the potentially different nature of the 
appeal involved. Comments are re¬ 
quested on the desirability of using 
either the proposed evidentiary hear¬ 
ing procedures or alternative hearing 
mechanisms for variance appeals. 

(b) Greater explanation of the basis 
for decisions. Under the present regu¬ 
lations, “factsheets” for permits are 
intended to explain how and why the 
Agency arrived at specific permit con¬ 
ditions. However, there have been fre¬ 
quent complaints that the level of ex¬ 
planation is often inadequate, and 
that the documents or other informa¬ 
tion considered at this stage are hard 
to identify. 

Under the proposed regulations, the 
contents of factsheets will be expand¬ 
ed and specified in more detail to 
assure that the explanation is ade¬ 
quate in all cases. In addition, EPA 
would assume an affirmative obliga¬ 
tion to respond in the final factsheet 
to major points raised during the 
public comment period. Because there 
are practical limits to EPA’s ability to 
explain each of the permits it issues, 
the discussion in the factsheet should 
be proportional to the importance of 
the issues involved and the degree of 
controversy surrounding them. A page 
or two of discussion should constitute 
an adequate factsheet for many 
“minor” permits. 

Proposed § 122.44 also provides that 
draft and final permit terms must be 
based on an “administrative record.” 
This could simply be an adequately or¬ 
ganized file drawer containing the rel¬ 
evant information. This provision 
would insure that the information 
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considered in drawing up a permit is 
identified and publicly available for 
comment. It is not intended to require 
“record" support for permit terms 
that by their nature do not require 
them, such as monitoring or reporting 
conditions or effluent limitations 
based on effluent limitations guide¬ 
lines. Of course, calculations needed to 
derive permit limitations from efflu¬ 
ent guidelines must be set out in the 
factsheet itself. 

These regulations increase the op¬ 
portunities for public participation in 
the NPDES permit program by provid¬ 
ing more information in the factsheets 
which accompany the public notice of 
a draft permit, by providing advance 
notice of proposed decisions, and by 
providing opportunities for public 
hearings prior to issuance, modifica¬ 
tion, suspension, or revocation of a 
permit and«prior to approval, modifi¬ 
cation, or withdrawal of a State pro¬ 
gram. In order to show the permitting 
agency’s responsiveness to questions 
raised during the public review proc¬ 
ess, a final factsheet, which responds 
to all significant objections raised, is 
required. All public participation ele¬ 
ments in these regulations apply 
equally to EPA and to approved 
States. 

(c) Linking the evidentiary hearing 
to prior administative proceedings. As 
indicated above, the proposed regula¬ 
tions concerning evidentiary hearings 
are applicable only to EPA, although 
similar NPDES State procedures may 
be required under State law. At pres¬ 
ent, even where all major issues have 
been fully analyzed and resolved 
before the final permit was issued, 
they can be reexamined anew in the 
evidentiary hearing. The presiding of¬ 
ficer may not know what happened re¬ 
garding the permit before the hearing 
began. Also, new issues might be 
raised at the evidentiary hearing even 
though they could have been settled 
much more simply if raised at an earli¬ 
er stage. 

The proposed regulations attempt to 
remedy this situation in two ways. 
First, the administrative record on 
which the final permit was based will 
automatically go into evidence at any 
evidentiary hearing so that the deci¬ 
sionmaker will have the benefit of the 
earlier stages of consideration of the 
issues. 

Second, no issue may be raised at an 
evidentiary hearing if it was not first 
raised during the comment period on 
the draft permit. An exemption from 
this requirement is provided if “good 
cause" can be shown for the failure to 
raise the issue earlier. The purpose of 
this provision is not to exclude any 
person from EPA’s decisionmaking 
process, but rather to focus the atten¬ 
tion of the Agency and parties on the 
informal comment and public hearing 


stage of the permit issuance process. 
EPA believes that policy issues and 
most technical issues relating to the is¬ 
suance of NPDES permits should be 
decided in the most open, accessible 
form possible, and at a stage where 
the Agency has the greatest flexibility 
to make appropriate modifications to 
the permit. Evidentiary hearings, be¬ 
cause they entail great delays, because 
they are cumbersome, and because 
only the well financed can afford to 
participate, are disfavored as a means 
of solving any issues other than con¬ 
tested factual issues requiring cross- 
examination. Not only will this in the 
long run lead to greater and better in¬ 
formed citizen participation, it will in¬ 
crease efficiency in the permit issu¬ 
ance process and will speed application 
of pollution control requirements. 

2. Changes in adjudicatory hearing 
procedures. These regulations have 
been drafted on the assumption that 
formal hearings on NPDES permits 
issued by EPA are subject to the re¬ 
quirements of 5 U.S.C. sections 554, 
556, and 557, which set forth the 
formal hearing requirements of the 
Administrative Procedure Act (APA). 
Within that framework, there has 
been one major revision and a number 
of minor ones. 

(a) “Nonadversary ” initial licensing 
procedures. The Administrative Proce¬ 
dure Act allows decisions on the initial 
draft of a license or variance to be 
made by procedures that are much 
less adversarial than strict courtroom 
procedures, even when a formal hear¬ 
ing is required. The proposed regula¬ 
tions use this provision of the APA to 
move away from traditional format 
hearings in which EPA and other par¬ 
ties present separate cases before a 
single hearing officer. Instead, under 
proposed part 124, a panel of EPA em¬ 
ployees with expert knowledge of, or 
responsibility for, the subjects in¬ 
volved will be present at the hearing 
and will question the parties, subject 
to overall control of the proceeding by 
an administrative law judge (the pre¬ 
siding officer). No Agency trial staff 
will be designated. Instead, the Agency 
will prepare a draft response to the 
permit application, and the informa¬ 
tion contained in the application and 
the draft response will be the focus of 
attention at the hearing. The hearing 
itself will be deivided into a “legisla¬ 
tive" phase—at which the parties can 
present views and arguments to the 
panel and question and be questioned 
by it, and an “adjudicative” phase—at 
which formal cross-examination can 
be ordered if certain threshold condi¬ 
tions are met. After the hearing, the 
panel will prepare a recommended de¬ 
cision which may be appealed to the 
Administrator. Though the Admin- 
strator will make an independent 
review of the decision upon deciding to 


review it, the Administrator would be 
free to consult with panel members. 
EPA believes that this procedure com¬ 
plies with the literal language of the 
“initial licensing” provisions of the 
APA and fits the purpose of those pro¬ 
visions more closely than existing pro¬ 
cedures. 

Under the APA, agencies may re¬ 
quire the submission of evidence in 
written form in initial licensing (5 
U.S.C. 556(d)). Contact between 
Agency trial staff and ultimate deci¬ 
sionmakers is not forbidden (5 U.S.C. 
sec. 554), nor is there a requirement 
that the presiding officer must pre¬ 
pare the initial opinion. Instead, any 
“responsible employee” of the Agency 
may recommend a decision (5 U.S.C. 
557(b)(1)). These exemptions were 
provided for initial licensing because 
the decisions involved were complex 
and policy dominated and thus were 
thought to be “like rulemaking.” Since 
these decisions did not involve accus¬ 
ing anyone of wrongdoing, there was 
no reason for “separation of func¬ 
tions” within the Agency or for an ini¬ 
tial decision by a statutorily independ¬ 
ent individual. Rather, the complexity 
of the problems required that the 
Agency be able to draw on its staff ex¬ 
perts freely without being hampered 
by such artificial barriers. APA: Legis¬ 
lative History: S. Doc. 248, 79th Cong., 
2d. Sess. 204, 229, 262, 361 (1946). 

The omission of an EPA trial staff 
under these proposed procedural regu¬ 
lations would make the structure of 
the proceeding conform to the nonac- 
cusatory nature of the decision in 
question. The form of proceeding 
would correspond to its function—a 
group of EPA employees exploring the 
issues to determine what decision to 
make or recommend—rather than to a 
courtroom trial. 

EPA has recently proposed similar 
procedures for implementing section 
301(h) of the Act. Those procedures 
and the ones proposed today will be 
consolidated to the extend practicable 
when these rules are promulgated in 
final form. 

(b) Other changes in evidentiary 
hearing procedures. Apart from the 
new initial licensing procedures, the 
changes in the rules for evidentiary 
hearings are less extensive than those 
in other portions of these regulations. 
However, the following significant 
changes have been made: 

The current regulations provide for 
an automatic stay of permit conditions 
which are the subject of an eviden¬ 
tiary hearing or an appeal from the 
denial of one. The proposed regula¬ 
tions also provide for an automatic 
stay of conditions relating to a legal 
issue that had been certified for an 
opinion by the Office of General 
Counsel, and give the Regional Admin¬ 
istrator descretion to stay terms that 
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are the subject of a modification re¬ 
quest. The proposed regulations also 
state that a source receiving its initial 
permit is considered to be without a 
permit to the extent that permit terms 
are stayed under these provisions. 

It remains EPA’s position, however 
that permittees contesting permit 
terms and conditions do so on their 
own time. See U.S. Steel v. Train, 556 
P.2d, 822 (7th Cir. 1977). To the extent 
that a permittee does not prevail in 
appeal proceedings, it is bound to 
comply with permit terms and condi¬ 
tions and requirements of the Act. 
This general principle applies to all 
appeal proceedings, whether adminis¬ 
trative of judicial, and whether in 
State or Federal forums. We are con¬ 
sidering making this principle more 
explicit in the regulations themselves 
and solicit comments on whether this 
is necessary. 

2. No evidentiary hearing will be 
held to consider the general terms of 
general permits (§124.71). These gen¬ 
eral permits will in effect be rules 
based on general considerations appli¬ 
cable to numbers of sources within an 
area. Evidentiary hearings are inap¬ 
propriate for such decisions unless the 
statute explicitly requires them. How¬ 
ever, any individual source subject to 
such a general permit will be able to 
obtain an evidentiary hearing by ap¬ 
plying for a source-specific under pro¬ 
posed § 124.12. 

3. EPA staff members must be made 
available for cross-examination to the 
same extent as employees and repre¬ 
sentatives of other parties. This cross- 
examination would be confined to fac¬ 
tual questions, where it is necessary 
for disclosure of material facts. Cross- 
examination would not be permitted 
on questions of law or policy, where 
the facts are not in real dispute, or 
where cross-examination would not be 
useful to clarify them. 

4. The discharger has the ultimate 
burden of persuasion on all permit 
terms. This position is consistent with 
recent court decisions. 

5. The right of cross-examination in 
evidentiary hearings is explicitly rec¬ 
ognized. However, presiding officers 
should bear in mind that there is no 
automatic right of cross-examination 
and that the proponent of cross-exam¬ 
ination has the burden of justifying its 
use. 

6. Direct testimony must be submit¬ 
ted in written form unless an explicit 
showing can be made that the nature 
of the testimony is such that it can 
only be effectively presented orally. 
This adopts the position of the Food 
and Drug Administration that the 
question whether there should be oral 
direct testimony should be answered 
through analysis of the kind of issues 
presented. 40 FR 40682, 40703 (Sept. 3, 
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1975) ; 41 FR 51706, 51716-17 (Nov. 23, 

1976) . 

7. Provisions for appeal of presiding 
officer decisions to the Regional Ad¬ 
ministrator and then to the Adminis¬ 
trator similar to existing procedures 
are retained in the proposed regula¬ 
tions. However, they have been rewrit¬ 
ten to make clear that the Regional 
Administrator may waive review and 
transmit the case directly to the Ad¬ 
ministrator wherever such action 
would be more efficient. 

3. OTHER SIGNIFICANT CHANGES 

(a) § 124.43. “General permits" appli¬ 
cable to categories of sources in partic¬ 
ular areas will be issued directly in 
draft form by EPA without any pre¬ 
ceding application being necessary. 
They will then be subject to notice, 
comment, and legislative hearings just 
like any other permit. As stated earli¬ 
er, no evidentiary hearing will be held 
on these permits. 

(b) § 124.132. If the Agency misses 
deadlines imposed by these regula¬ 
tions, compensating relief in the form 
of deadline extensions may be granted 
to private persons affected by that 
failure. 

4. EFFECTIVE DATES 

All provisions of this part will apply 
to permits issued in draft form after 
the effective date of this part. In addi¬ 
tion. all provisions of subpart H (relat¬ 
ing to evidentiary hearings) will apply 
to EPA hearings held after the effec¬ 
tive date of this part, with two excep¬ 
tions. These are the provisions in 
§ 124.84 for automatically introducing 
the administrative record into evi¬ 
dence, and the provisions in § 124.76 
for limiting issues to those raised 
during the notice-and-comment proc¬ 
ess. 

Regional Administrators will have 
discretion to make all the provisions of 
this part applicable to any EPA permit 
which has not reached the stage of ini¬ 
tial decision in an evidentiary hearing 
as of the effective date of this part. 
They would do this by issuing a new 
draft permit based on an explicitly de¬ 
fined administrative record and grant¬ 
ing a new opportunity for public com¬ 
ment on the permit. Where this was 
done, the provisions of §§124.76 and 
124.84 would apply in any hearing. 

IV. Part—Criteria and Standards for 
the NPDES Program 

A. WHAT DOES THIS PART DO? 

Proposed part 125 contains the par¬ 
ticular requirements or standards 
which must be applied by EPA or ap¬ 
proved States in making certain 
permit determinations. One or more of 
these determinations (e.g., concerning 
variances from or the application of 
EPA promulgated guidelines) must 
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often be made in the course of permit 
modification or issuance. 

Most of the requirements and stand¬ 
ards established in proposed part 125 
have not been previously incorporated 
into regulations. Only subpart B is 
taken from existing r egula tions (agua- 
culture projects. 40 CFR Part 115). 
Standards for some determinations, 
particularly those established by the 
Clean Water Act of 1977, are currently 
under development and so have not 
been included in this proposal (sub¬ 
parts D, F, G, H. J, K, and M). Howev¬ 
er, subparts for those determinations 
have been reserved. 

B. WHAT CHANGES ARE MADE BY THIS 
PART? 

1. Subpart A—Technology-based 
treatment requirements. This subpart 
establishes the criteria and standards 
for imposing technology-based treat¬ 
ment requirements in permits under 
section 301(b) of the Act. It clarifies 
the long-standing EPA policy that 
these technology-based treatment re¬ 
quirements represent the minimum 
levels of control under section 402, and 
that they cannot be satisfied through 
the use of “nontreatment" techniques 
such as flow augmentation and in 
stream mechanical aerators (although 
such techniques may be used to 
achieve water quality standards in cer¬ 
tain limited circumstances). 

Technology-based requirements may 
be imposed in permits through the ap¬ 
plication of an EPA promulgated ef¬ 
fluent guideline or on a case-by-case 
basis under section 402(a)(1) of the 
Act. Case-by-case determinations must 
consider: the factors listed in section 
304(b) of the Act for development of 
EPA effluent guidelines; EPA draft or 
proposed development documents or 
other guidance; and other appropriate 
factors. 

The proposed regulations make 
clear, that even if effluent limitations 
guidelines have not been promulgated 
for a class or category of point sources. 
State and Federal permit issuers are 
obligated to establish permit require¬ 
ments which will assure the attain¬ 
ment of the best practicable control 
technology currently available (BPT), 
the best available technology economi¬ 
cally achievable, or best conventional 
pollutant control technology (BCT), as 
appropriate. This provision of the pro¬ 
posed regulations responds to the con¬ 
cerns expressed by the court in Ford 
Motor Co. v. EPA, 567 F.2d 661 (6th 
Cir. 1977), which indicated that EPA 
may “veto" State-issued permits only 
on the basis of valid promulgated EPA 
regulations or clear statutory require¬ 
ments. This provision also address the 
decision in Washington v. EPA, 573 
F.2d 583 (9th Cir. 1978), holding that 
section 301(b) of the Act, setting forth 
BPT, BAT, and other substantive re- 
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quirements, is not self-executing. EPA 
believes that the decision of the ninth 
circuit is an incorrect one: regardless 
of whether BPT, BAT and BCT and 
other requirements of the Act are 
spelled out in EPA regulations, they 
must be attained by all permittees to 
whom they are applicable. As a result, 
until these regulations are promulgat¬ 
ed. the decision in Washington v. EPA 
will now be applied by EPA only 
within the ninth circuit. When these 
regulations are issued in final form. 
EPA believes they will not only carry 
out the purposes and provisions of the 
Act (under the authority of sections 
402(a)(1). 402(a)(3). 304(i). and 501(a)), 
but will be consistent with the holding 
in Washington v. EPA. 

2. Subpart E—Fundamentally differ¬ 
ent factors variances. This subpart es¬ 
tablishes the criteria and standards 
which EPA and the States shall use in 
determining whether an industrial dis¬ 
charger should be subject to more or 
less stringent effluent limitations than 
those required by promulgated efflu¬ 
ent limitations guidelines or standards 
under sections 301(b)(1)(A), 301(b)(2) 
(A) and (E), and 307(b) of the Act, be¬ 
cause factors relating to that discharg¬ 
er are fundamentally different from 
those factors considered by EPA in de¬ 
velopment of the applicable effluent 
limitations. In establishing effluent 
limitations under these sections of the 
Act. EPA considered all the informa¬ 
tion it could collect, develop and solicit 
regarding factors listed in section 
304(b) of the Act and other factors 
necessary to the establishment of the 
effluent limitations. In some cases, 
however, data which could affect 
these effluent limitations as they 
apply to a particular discharger were 
not available or were not considered 
during their development. As a result, 
it may be necessary on a case-by-case 
basis to adjust the effluent limita¬ 
tions, to make them either more or 
less stringent, as they apply to certain 
discharger within an industrial catego¬ 
ry if factors relating to the discharger 
are fundamentally different from 
those considered by EPA. 

Upon final promulgation, the provi¬ 
sions of this subpart will supersede all 
of the fundamentally different factors 
variance provisions contained in 40 
CFR Subchapter N as they apply to 
limitations established under section 
301(b)(1)(A) of the Act with one ex¬ 
ception. The steam electric power gen¬ 
erating point source category will be 
subject instead to the individual vari¬ 
ance provisions contained in various 
subcategories of 40 CFR Part 423. Fur¬ 
ther. subpart E does not apply to ef¬ 
fluent limitations guidelines promul¬ 
gated under section 301(b)(1)(A) 
which do not contain a fundamentally 
different factors variance provision. 
The fundamentally different factors 


variance provision of this subpart will 
apply to guidelines or standards pro¬ 
mulgated or approved under sections 
301(b)(2) (A) and (E), and 307(b) 
unless the guidelines or standards con¬ 
tain a provision stating that it is not 
subject to the provisions of this Sub¬ 
part. 

3. Subpart I—Alternative thermal ef¬ 
fluent limitations. This subpart estab¬ 
lishes the criteria and standards by 
which a discharger may request the 
imposition of less stringent thermal 
limitations under section 316(a) of the 
Act. 

This subpart has been revised to 
streamline and strengthen the 316(a) 
demonstration process. The revision 
addressed two major issues. 

First, in the 316(a) demonstration, 
the discharger must consider the cu¬ 
mulative impact (long-term) of the 
thermal discharge. It is EPA’s position 
that in making a 316(a) demonstra¬ 
tion, the discharger must take into ac¬ 
count, in addition to thermal stress 
(short-term), all other identifiable im¬ 
pacts to the representative important 
species, including the entrapment and 
entrainment effects of any existing or 
proposed intake structures. The dis¬ 
charger bears the burden of proof in 
showing that the incremental effects 
of a thermal discharge would not 
cause the cumulative effect of all rele¬ 
vant stresses to exceed the 316(a) re¬ 
quirement. This position was adopted 
in Administrator Costle’s opinion in 
the Seabrook case. 

Second, the discharger would be re¬ 
quired to provide early screening in¬ 
formation pertaining to the proposed 
316(a) demonstration. The intent of 
this requirement is to avoid in the 
future costly and unnecessary study 
requirements for existing and pro¬ 
posed sites and to assure that both the 
discharger and regulatory authority 
understand the scope and intent of 
the 316(a) demonstration. 

In all other respects the substantive 
provisions of this subpart are the same 
as those contained in 40 CFR Part 122 
and will replace part 122 when pro¬ 
mulgated. 

Note.—T he Environmental Protection 
Agency has determined that this document 
does not constitute a major regulation re¬ 
quiring preparation of an economic impact 
statement under Executive Order 11821, as 
amended by Executive Order 11949, and 
under OMB Circular A-107. 

Dated: August 10, 1978. 

Douglas M. Costle, 
Administrator: 

1. Part 122 of title 40 is revised as set 
forth below: 


PART 122—NATIONAL POLLUTANT 
DISCHARGE ELIMINATION SYSTEM 

Subpart A—Ganaral 

Sec. 

122.1 Purpose and scope. 

122.2 Law authorizing NPDES permits. 

122.3 Definitions. 

122.4 Exclusions. 

122.5 Signatories to permit program forms. 

Subpart 8—NPDES Permit Application and Istoanca 

122.10 Application for a permit. 

122.11 Permit issuance; effect of permit. 

122.12 Duration and transferability of per¬ 
mits. 

122.13 Prohibitions. 

122.14 Conditions applicable to all permits. 

122.15 Applicable limitations, standards, 
prohibitions and conditions. 

122.16 Calculation and specification of ef¬ 
fluent limitations and standards. 

122.17 Schedules of compliance. 

Subpart C—Permit Compliance 

122.20 Monitoring. 

122.21 Recording of monitoring results. 

122.22 Reporting of monitoring results and 
compliance by permittees. 

122.23 Noncompliance reporting. 

Subpart D—Permit Modification*, Revocation*, and 
Reiktuance 

122.30 In general. 

122.31 Modification and revocation. 

122.32 Permit reissuance. 

122.33 Extensions of expiring permits. 

Subpart E—Special NPDES Program* 

122.40 In general. 

122.41 Disposal of pollutants into wells or 
into publicly owned treatment works. 

122.42 Concentrated animal feeding oper¬ 
ations. 

122.43 Aquatic animal production facilities. 

122.44 Aquaculture projects. 

122.45 Separate storm sewers. 

122.46 Silvicultural activities. 

122.47 New sources and new dischargers. 

122.48 General permit program. 

122.49 Special considerations under Feder¬ 
al law. 

Subpart F—Mi*callanoous 

122.60 Delegation of authority. 

Authority: Titles III, IV and V. Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217) 33 U.S.C. 1251. et. seq. 

Subpart A—General 

§ 122.1 Purpose and scope. 

(a) The regulations in this part 
define the National Pollutant Dis¬ 
charge Elimination System (NPDES) 
program; they apply to both EPA and 
approved NPDES States. 

(b) The regulations in parts 123, 124, 
and 125 also apply to the NPDES pro¬ 
gram: 

(1) Part 123 describes the require¬ 
ments for State participation in the 
NPDES and the section 404 permit 
programs. 

(2) Part 124 describes the procedures 
for the NPDES program; these proce¬ 
dures apply in their entirety to EPA 
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and in part to approved NPDES 
States. 

(3) Part 125 describes the criteria 
and standards for making determina¬ 
tions in the NPDES program; these 
criteria and standards apply to both 
EPA and approved NPDES states. 

(c) Section 402 of the Federal Water 
Pollution Control Act (the Clean 
Water Act), as amended, (Pub. L. 92- 
500, 95-217) establishes the NPDES 
program. This program regulates the 
discharge of pollutants from point 
sources into the waters of the United 
States. All such discharges are unlaw¬ 
ful absent an NPDES permit. After a 
permit is obtained, a discharge not in 
compliance with all permit terms and 
conditions Is unlawful. 

(d) NPDES permits are issued by the 
Director of an approved State NPDES 
program, or, where there is no ap¬ 
proved State program, by the EPA En¬ 
forcement Division Director. 

( Comment: Throughout this part, the Re¬ 
gional Enforcement Division Director is des¬ 
ignated as the EPA permit issuing authority 
where no State NPDES program is ap¬ 
proved. However, reference to the “Enforce¬ 
ment Division Director" for purposes of 
permit issuance should be read to include 
the Regional Administrator or the Adminis¬ 
trator, or the appropriate delegated repre¬ 
sentative of EPA. Similarly, the term “Di¬ 
rector" includes the delegated representa¬ 
tive of the Director.) 

§ 122.2 Law authorizing NPDES permits. 

(a) Section 301(a) of the Act pro¬ 
vides that "Except as in compliance 
with this section and sections 302, 306, 
307, 318, 402, and 404 of this Act, the 
discharge of any pollutant by any 
person shall be unlawful.” 

(b) Section 402(a)<l) of the Act pro¬ 
vides, in part, that "(T)he Administra¬ 
tor may, after opportunity for public 
hearing, issue a permit for the dis¬ 
charge of any pollutant, or combina¬ 
tion of pollutants, • • • upon condition 
that such discharge will meet either 
all applicable requirements under sec¬ 
tions 301. 302, 306, 307, 308, and 403 of 
[the] Act, or prior to the taking of 
necessary implementing actions relat¬ 
ing to all such requirements, such con¬ 
ditions as the Administrator deter¬ 
mines are necessary to carry out the 
provisions of [the] Act.” 

(c) Section 318(a) of the Act provides 
that "The Administrator Is author¬ 
ized, after public hearings, to permit 
the discharge of a specific pollutant or 
pollutants under controlled conditions 
associated with an approved aquacul¬ 
ture project under Federal or State su¬ 
pervision pursuant to section 402 of 
this Act.” 

(d) Section 405 of the Act provides, 
in part, that "where the disposal of 
sewage sludge resulting from the oper¬ 
ation of a treatment works as defined 
in section 212 of this Act (including 
the removal of in-place sewage sludge 
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from one location and its deposit at 
another location) would result in any 
pollutant from such sewage sludge en¬ 
tering the navigable waters, such dis¬ 
posal is prohibited except in accord¬ 
ance with a permit issued by the Ad¬ 
ministrator under section 402 of this 
Act.” 

(e) Sections 402(b), 318(b) and (c), 
and 405(c) of the Act authorize EPA 
approval of State permit programs for 
discharges from point sources, dis¬ 
charges to aquaculture projects, and 
disposal of sewage sludge. 

(f) Section 304(i) of the Act provides 
that the Administrator shall promul¬ 
gate guidelines establishing uniform 
application forms and other minimum 
requirements for the acquisition of in¬ 
formation from dischargers in ap¬ 
proved States and establishing mini¬ 
mum procedural and other elements 
of approved State NPDES program. 

(g) Section 501(a) provides that 
"The Administrator is authorized to 
prescribe such regulations as are nec¬ 
essary to carry out his functions under 
this Act.” 

§ 122.3 Definitions 

The following definitions apply to 
this part and to parts 123, 124, and 
125: 

(a) "Act” means the Clean Water 
Act (also known as the Federal Water 
Pollution Control Act) Pub. L. 92-500. 
as amended by Pub. L. 95-217, 33 
U.S.C. 1251 et seq. 

(b) "Administrator” means the Ad¬ 
ministrator of the United States Envi¬ 
ronmental Protection Agency. 

(c) "Application” means: 

(1) The EPA standard national 
forms for applying for an NPDES 
permit, including any subsequent addi¬ 
tions, revisions or modifications, or 

(2) Substantially similar forms ap¬ 
proved by EPA for use in approved 
States at the time of a program sub¬ 
mission under part 123, and as subse¬ 
quently necessary due to form revi¬ 
sions, etc. 

See appendix A, this part for a sample 
EPA application. 

(d) "Applicable standards and limita¬ 
tions” means all State and Federal 
standards and limitations to which a 
discharge is subject under the Act, in¬ 
cluding. but not limited to, effluent 
limitations, water quality standards, 
standards of performance, toxic efflu¬ 
ent standards and prohibitions, best 
management practices, and pretreat¬ 
ment standards. 

(e) "Approved State program” 
means a State or interstate permit 
program which meets the require¬ 
ments of section 402(b) and (e) of the 
Act, and which has been submitted to 
and approved by EPA under section 
402(c) of the Act. Approved State pro¬ 
grams may include authority to ad¬ 
minister sections 318 and 405 of the 
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Act through the NPDES program. In 
part 123, this term also includes a 
State or interstate permit program 
which meets the requirements of sec¬ 
tion 404(h) of the Act. and which has 
been submitted to and approved by 
EPA under sections 404 (g) and (h) of 
the Act. An "approved State” is one 
administering an "approved State pro¬ 
gram.” 

(f) "Best management practices” 
("BMP's”) means methods, measures, 
or practices to prevent or reduce the 
contribution of pollutants to waters of 
the United States. For purposes of 
these regulations, BMP's include but 
are not limited to treatment require¬ 
ments. operating and maintenance 
procedures, schedules of activities, 
prohibitions of activities, and other 
management practices to control plant 
site runoff, spillage or leaks, sludge or 
waste disposal, and drainage from raw 
material storage. They may be im¬ 
posed in addition to or in the absence 
of effluent limitations, standards, or 
prohibitions. 

(g) "Contiguous zone” means the 
entire zone established by the United 
States under article 24 of the Conven¬ 
tion of the Territorial Sea and the 
Contiguous Zone. 

(h) "Director” means the chief ad¬ 
ministrative officer of a State water 
pollution control agency or interstate 
agency approve by EPA to administer 
the NPDES program, or the delegated 
representative of the Director. If re¬ 
sponsibility for water pollution control 
and enforcement is divided among two 
or more State or interstate agencies, 
"Director” means the administrative 
officer authorized to perform the par¬ 
ticular procedure or function to which 
reference is made. 

(i) "Discharge” when used without 
qualification includes a discharge of a 
pollutant and a discharge of pollut¬ 
ants. 

(j) "Discharge of a pollutant” and 
"discharge of pollutants” each means: 

(1) Any addition of any pollutant or 
combination of pollutants to navigable 
waters other than the territorial sea, 
from any point source, and 

(2) Any addition of any pollutant or 
combination of pollutants to the 
waters of the territorial sea, the con¬ 
tiguous zone or the ocean from any 
point source other than a vessel or 
other floating craft. 

This definition includes: Surface 
runoff which is collected or chan¬ 
nelled by man into point sources; dis¬ 
charges to pipes, sewers, or other con¬ 
veyances owned by a State or munici¬ 
pality which do not lead to treatment 
systems designed and constructed to 
meet the applicable requirements of 
section 301(b) of the Act; discharges to 
pipes; sewers, or other conveyances 
owned by a State or municipality 
which handle primarily industrial 
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wastes; and discharges to pipes, 
sewers, or other conveyances owned in 
whole or in part by a third party other 
than a State or a municipality. 

(k) “Discharge monitoring report” 
(“DMR”) means: 

(l) The EPA standard national form 
for the reporting of self-monitoring re¬ 
sults by permittees, including any sub¬ 
sequent additions, revisons or modifi¬ 
cations, or 

(2) Substantially similar forms ap¬ 
proved by EPA for use in approved 
States at the time a program submis¬ 
sion under part 123 and as subsequent¬ 
ly necessary due to form revision, etc. 

See appendix D, this part for a sample 
EPA Discharge Monitoring Report. 

(l) “Effluent limitation” means any 
restriction, including schedules of 
compliance, imposed by a State or the 
Administrator on quantities, flows, 
and concentrations of pollutants 
which are discharged from point 
sources into navigable waters, or the 
waters of the contiguous zone or the 
ocean. 

(m) “Enforcement Division Direc¬ 
tor” means the Director of any En¬ 
forcement Division within any Region¬ 
al Office of the Environmental Protec¬ 
tion Agency or the delegated repre¬ 
sentative of the Enforcement Division 
Director. 

(n) “Environmental Protection 
Agency” (“EPA”) means the United 
States Environmental Protection 
Agency. 

(o) “Indirect discharger” means a 
nonmunicipal, nondomestic discharger 
introducing pollutants to a publicly 
owned treatment works, which intro¬ 
duction does not constitute a dis¬ 
charge of pollutants under § 122.3(j). 

(p) “Interstate agency” means an 
agency of two or more States estab¬ 
lished by or under an agreement or 
compact approved by the Congress, or 
any other agency of two or more 
States, having substantial powers or 
duties pertaining to the control of pol¬ 
lution as determined and approved by 
the Administrator. 

(q) “Municipality” means a city, vil¬ 
lage, town, borough, county, parish, 
district, association, or other public 
body created by or under State law 
and having jurisdiction over disposal 
of sewage, industrial wastes. or other 
wastes, or an Indian tribe or an au¬ 
thorized Indian tribal organization, or 
a designated and approved manage¬ 
ment agency under section 208 of the 
act. 

(r) “National Pollutant Discharge 
Elimination System” (“NPDES”) 
means the national program for issu¬ 
ing, conditioning, modifying, revoking, 
denying, monitoring, and enforcing 
permits for the discharge of pollutants 
from point sources into the waters of 
the United States under sections 402, 
318. and 405 of the act. The term in¬ 


cludes any State or interstate program 
which has been approved by the Ad¬ 
ministrator. 

(s) “Navigable waters” is defined in 
section 502(7) of the act to mean 
“waters of the United States, includ¬ 
ing the territorial seas”. This term in¬ 
cludes but is not limited to: 

(1) All waters which are presently 
used, or were used in the past, or may 
be susceptible to use in interstate or 
foreign commerce, including all w r aters 
which are subject to the ebb and flow 
of the tide, intermittent streams, and 
adjacent wetlands. “Wetlands” means 
those areas that are inundated or satu¬ 
rated by surface or ground water at a 
frequency and duration sufficient to 
support, and that under normal cir¬ 
cumstances do support, a prevalence 
of vegetation typically adapted for life 
in saturated soil conditions. Wetlands 
generally include swamps, marshes, 
bogs, and similar areas such as 
sloughs, prairie potholes, wet mead¬ 
ows, prairie river overflows, mudflats, 
and natural ponds. 

(2) Tributaries of navigable waters 
of the United States, including adja¬ 
cent wetlands; 

(3) Interstate waters, including wet¬ 
lands; and 

(4) All other waters of the United 
States such as intrastate lakes, rivers, 
streams, mudflats, sandflats, and wet¬ 
lands, the use, degradation or destruc¬ 
tion of which would affect or could 
affect interstate commerce including 
but not limited to: 

(i) Intrastate lakes, rivers, streams, 
and wetlands which are or could be 
used by interstate travelers for recre¬ 
ational or other purposes; and 

(ii) Intrastate lakes, rivers, streams, 
and wetlands from which fish or shell¬ 
fish are or could be taken and sold in 
interstate commerce; and 

(iii) Intrastate lakes, rivers, streams, 
and wetlands which are used or could 
be used for industrial purposes by in¬ 
dustries in interstate commerce. 

(5) All impoundments of waters of 
the United States otherwise defined as 
navigable waters under this para¬ 
graph. 

(Comment For purposes of clarity the 
term “waters of the United States” is used 
throughout the regulations rather than 
“navigable waters.”) 

(t) (l) “New source” means any build¬ 
ing, structure, facility or installation 
from which there is or may be a dis¬ 
charge of pollutants, the construction 
of which commenced: 

(i) After promulgation of standards 
of performance under section 306 of 
the act which are applicable to such 
source; or 

(ii) After proposal of standards of 
performance under section 306 which 
are applicable to such source, but only 
if the standards are promulgated 
within 120 days of their proposal. 


(2) “New discharger” means: 

(i) Any source the construction of 
which commenced after October 18, 
1972, which does not fall within the 
definition of “new source”; or 

(ii) Any indirect discharger which 
commences the discharge of pollut¬ 
ants; or 

(iii) Any source from which a dis¬ 
charge recommences following the ter¬ 
mination of operations unless the ter¬ 
mination of operations resulted from 
maintenance activities, scheduled peri¬ 
odic shutdown, enforcement orders, or 
events beyond the control of the 
owner or operator of the source. A 
new discharge includes the recommen¬ 
cement of a discharge by a source fol¬ 
lowing termination of operations 
under § 122.17(c) as a means of achiev¬ 
ing final compliance dates established 
in the Act. 

See § 124.47 for the criteria and stand¬ 
ards to be used in determining wheth¬ 
er a source has commenced construc¬ 
tion within the meaning of this defini¬ 
tion, for the types of construction ac¬ 
tivities which result in new sources, 
and for the effect of a new source de¬ 
termination. 

(u) “New Source and Environmental 
Questionnaire” (“NS/EQ”) means the 
EPA standard national questionnaire 
used to determine whether a discharg¬ 
ing facility is a new source and to 
evaluate the environmental effects of 
the new source. See appendix C, this 
part, for the NS/EQ. 

(v) “Permit” means any NPDES 
permit issued by EPA or an approved 
State under section 402 of the Act. 
The EPA standard permit form is used 
by EPA. Substantially similar permit 
forms may be approved by EPA for 
use in approved States at the time of a 
program submission under part 123, 
and subsequently as necessary due to 
form revisions, etc. See appendix B, 
this part, for a sample EPA permit. In 
part 123, “permit” also includes any 
permit issued under section 404 of the 
Act. 

(w) “Permit program forms” means 
the permit application, the permit 
itself, discharge monitoring reports, 
compliance schedules reports, explana¬ 
tions of noncompliance, responses to 
requests for information made under 
section 308 of the Act or similar State 
authority, and any other submissions 
of information or agreements required 
under the NPDES or section 404 
permit program. 

(x) “Person” means an individual, 
corporation, partnership, association, 
Federal agency. State, municipality, 
commission, or political subdivision of 
a State or any interstate body. 

(y) “Point source” means any dis¬ 
cernible. confined and discrete convey¬ 
ance, including but not limited to any 
pipe, ditch, channel, tunnel, conduit, 
well, discrete fissure, container, rolling 
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stock, concentrated animal feeding op¬ 
eration, vessel, or other floating craft, 
from which pollutants are or may be 
discharged. This term does not include 
return flows from irrigated agricul¬ 
ture. 

(z) “Pollutant” means dredged spoil, 
solid waste, incinerator residue, 
sewage, garbage, sewage sludge, muni¬ 
tions, chemical wastes, biological ma¬ 
terials. radioactive materials, heat, 
wrecked or discarded equipment, rock, 
sand, cellar dirt, and industrial, munic¬ 
ipal, and agricultural waste discharged 
into water. It does not mean: 

(1) “Sewage from vessels,” or 

(2) Water, gas. or other material 
which is injected into a well to facili¬ 
tate production of oil or gas, or water 
derived in association with oil and gas 
and disposed of in a well, if the well is 
used either to facilitate production or 
for disposal purposes is approved by 
authority of the State in which the 
well is located, and if that State deter¬ 
mines that such injection or disposal 
will not result in the degradation of 
ground or surface water resources. 

(Comment The legislative history of the 
Act reflects that “radioactive materials" as 
included within the definition of “pollut¬ 
ant” in section 502 of the Act means only 
radioactive materials which are not encom¬ 
passed in the definition of source, byprod¬ 
uct, or special nuclear materials as defined 
by the Atomic Energy Act of 1954, as 
amended, and regulated under the Atomic 
Energy Act. Examples of radioactive materi¬ 
als not covered by the Atomic Energy Act 
and, therefore, included within the term 
“pollutant” are radium and accelerator pro¬ 
duced isotopes. See Train v. Colorado Public 
Interest Research Group . Inc., 426 U.S. 1 
(1976).) 

(aa) “Regional Administrator” 
means one of the Regional Adminis¬ 
trators of the Environmental Protec¬ 
tion Agency or the delegated repre¬ 
sentative of the Regional Administra¬ 
tor. 

(bb) “Schedule of compliance” 
means a schedule of remedial meas¬ 
ures including an enforceable se¬ 
quence of actions, operations, or mile¬ 
stone events leading to compliance 
with applicable standards and limita¬ 
tions. 

(cc) “Secretary” means the Secre¬ 
tary of the Army, acting through the 
Chief of Engineers. 

(dd) “Sewage from vessels” means 
human body wastes and the wastes 
from toilets or other receptacles in¬ 
tended to receive or retain domestic 
wastes, that are discharged from ves¬ 
sels and regulated under section 312 of 
the Act. except that for the Great 
Lakes this term includes gray water. 
For the purposes of this definition, 
“gray water” means galley, bath, and 
shower water. 

(ee) “Sewage sludge” means the 
solids, residues, and precipitate sepa¬ 
rated from sewage by the unit process¬ 


es of a publicly owned treatment 
works. “Sewage” as used in this defini¬ 
tion means any wastes, including 
wastes from humans, households, com¬ 
mercial establishments, industries, and 
storm water runoff, that are dis¬ 
charged to or otherwise enter a public¬ 
ly owned treatment works. 

(ff) “State” means a State, the Dis¬ 
trict of Columbia, the Commonwealth 
of Puerto Rico, the Virgin Islands, 
Guam, American Samoa, or the Trust 
Territory of the Pacific Islands. 

(gg) “State water pollution control 
agency” means the State agency with 
responsibility for administering State 
laws relating to the abatement of 
water pollution. 

(hh) “Variance” means any mecha¬ 
nism or provision under sections 301 or 
316 of the act and 40 CFR Part 125, or 
in the effluent limitation guidelines 
which allow modification to or waivers 
of the requirements of sections 
301(b)(1)(A), 301(b)(2)(AMF). and 

307(b) of the act. This includes provi¬ 
sions which allow the establishment of 
alternative limitations based on funda¬ 
mentally different factors and sections 
301(c), 301(g), 301(h), and 316(a) of 
the Act, where appropriate. 

§ 122.4 Exclusions. 

(a) The following discharges do not 
require an NPDES permit: 

(1) Any discharge of sewage from 
vessels, effluent from properly func¬ 
tioning marine engines, laundry, 
shower, and galley sink wastes, or any 
other discharge incidental to the 
normal operation of a vessel. This ex¬ 
clusion does not apply to rubbish, 
trash, garbage, or other such materials 
discharged overboard; not to dis¬ 
charges when the vessel is operating in 
a capacity other than a vessel such as 
when a vessel is being used as an 
energy or mining facility, a storage fa¬ 
cility, or a seafood processing facility, 
or is secured to the bed of the ocean, 
territorial sea, contiguous zone, or 
waters of the United States for the 
purpose of mineral or oil exploration 
or development; 

(2) Dredged or fill material dis¬ 
charged into waters of the United 
States and regulated under section 404 
of the act. 

(Comment Discharges of pollutants, such 
as sludge, garbage, trash, dredged spoil, and 
debris into waters of the United States re¬ 
quire an NPDES permit if the primary pur¬ 
pose of the discharge is the disposal of 
waste materials rather than changing the 
bottom elevation of a water body. (See 33 
CFR 123.1(m).) If there is doubt as to the 
primary purpose of the disposal or the dis¬ 
charge involves toxic materials subject to 
section 307 or hazardous material subject to 
section 311, there is a presumption that the 
primary purpose of the discharge is for the 
disposal of wastes.) 

(3) The introduction of sewage, in¬ 
dustrial wastes or other pollutants 


into publicly owned treatment works 
by indirect dischargers as defined in 
§ 122.3(0). 

( Comment * This exclusion applies only to 
the actual introduction of pollutants Into 
publicly owned treatment works. Plans or 
agreements to switch to this method of dis¬ 
posal in the future do not relieve discharg¬ 
ers of the obligation to apply for and receive 
permits until all discharges of pollutants to 
waters of the United States are acutally 
eliminated. All applicable pretreatment 
standards promulgated by the Administra¬ 
tor under section 307(b) of the act must also 
be complied with, and my be included in the 
permit to the publicly owned treatment 
works. This exclusion does not apply to the 
introduction of pollutants to privately 
owned treatment works or to other dis¬ 
charges of pollutants under § 122.3(j).) 

(4) Any discharge from agricultural 
and silvicultural activities, including 
runoff from orchards, cultivated crops, 
pastures, range lands, and forest lands, 
except that this exclusion shall not 
apply to: 

(i) Discharges from animal feeding 
operations as defined in § 122.42; 

(ii) Discharges from aquatic animal 
production facilities as defined in 
§ 122.43; 

(iii) Discharges to aquaculture pro¬ 
jects as defined in § 122.44; and 

(iv) Discharges from silvicultural 
point sources as defined in § 122.46. 

(Comment The exclusion of discharges 
from agricultural activities covers dis¬ 
charges composed entirely of irrigation 
return flows. It does not cover discharges 
from conveyances used either concurrently 
or at particular times for other purposes, 
such as mixed return flows and Industrial 
wastes or rainwater “back-pumped” during 
wet seasons.) 

(b) The exemption of a discharge 
from NPDES requirements in para¬ 
graph (a) of this section does not pre¬ 
clude: 

(1) State regulation of the discharge 
under State authority, in accordance 
with sections 301(b)(1)(C), 401, and 
510 of the act; or 

(2) The issuance of permits contain¬ 
ing requirements or conditions on the 
exempted discharge under sections of 
the act other than those directly relat¬ 
ed to the NPDES. Such permits could 
be combined with an NPDES permit 
(e.g., a joint NPDES/404 permit). 

§ 122.5 Signatories to permit program 
forms. 

(a) All permit program forms must 
be signed as follows: 

(1) Permit program forms submitted 
or agreed to by a corporation must be 
signed by a principal executive officer 
of at least the level 6f vice president; 

(2) Permit program forms submitted 
or agreed to by a partnership or a sole 
proprietorship must be signed by a 
general partner or the proprietor, re¬ 
spectively; 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 






37092 


PROPOSED RULES 


(3) Permit program forms submitted 
or agreed to by a municipal, State, 
Federal, or other public facility must 
be signed by either a principal execu¬ 
tive officer or ranking elected official; 

(b) Any person signing any permit 
program form shall make the follow¬ 
ing certification: ,4 I have personally 
examined and am familiar with the in¬ 
formation submitted in the attached 
permit program form, and I hereby 
certify under penalty of law that this 
information is true, accurate, and com¬ 
plete. I am aware that there are sig¬ 
nificant penalties for submitting false 
information, including the possibility 
of fine and imprisonment.’' 

(Comment Existing permit program 
forms will be revised to Incorporate this 
statement. Where a permit program form 
does not contain the statement, the certifi¬ 
cation must be made in a letter directed to 
the permit issuing authority accompanying 
the permit program form.) 

Subpart B—NPDES Permit Application and 
Issuance 

§ 122.10 Application for a permit. 

(a) Any person who discharges or 
proposes to discharge pollutants shall 
complete, sign, and submit an applica¬ 
tion to the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector in accordance with part 124, 
subpart B of this chapter. 

(b) Persons currently discharging 
who have not received a permit in ac¬ 
cordance with the applicable provi¬ 
sions of the act and regulations are in 
violation of the act and subject to en¬ 
forcement action by EPA and, where 
appropriate, the approved NPDES 
State. 

§122.11 Permit Issuance; effect of permit. 

(a) The receipt of a complete appli¬ 
cation by the Enforcement Division 
Director or, where appropriate, by the 
Director, initiates the permit issuance 
process described in part 124, subparts 
C through G of this chapter. 

(b) Following the permit issuance 
process, the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector may issue or deny a finally ef¬ 
fective permit where EPA is the per¬ 
mitting authority, EPA action shall 
not be final for the purpose of judicial 
review under section 509(b) of the act 
until this issuance has taken place (see 
40 CFR 124.61). 

(c) Compliance with a finally effec¬ 
tive permit during its term constitutes 
compliance, for purposes of sections 
309 and 505, with sections 301, 302, 
306, 307, and 403 of the act, except for 
any standard imposed under section 
307 for a toxic pollutant injurious to 
human health. However, a permit may 
be modified or revoked during its term 
for cause as described in § 122.31. 

(d) The issuance of a permit does 
not convey any property rights of any 


sort, or any exclusive privileges, nor 
does it authorize any injury to private 
property or invasion of other private 
rights, nor any infringement of Feder¬ 
al, State, or local laws or regulations; 
nor does it preempt any duty to obtain 
State or local assent required by law 
for the discharge authorized. 

§ 122.12 Duration and transferability of 
permits. 

(a) All permits shall be issued for 
fixed terms not to exceed 5 years. Per¬ 
mits of less than 5 years duration may 
be issued in appropriate circumstances 
(see 43 FR 22167 (May 23. 1976), 
which indicates some appropriate cir¬ 
cumstances). 

(b) Permits may be revoked or modi¬ 
fied in conformance with subpart D of 
this part. Except for the provisions of 
§ 122.33, for expiring permits, permits 
shall not be extended beyond 5 years. 

(c) A permit may not be transferred 
to another person by the existing per¬ 
mittee unless: 

(1) The existing permittee notifies 
the Enforcement Division Director or, 
where appropriate, the Director and 
requests a transfer; 

(2) A written agreement containing a 
specific date for transfer of permit re- 
sponsibilty and coverage between the 
existing and new permittees (including 
notice that the existing permittee is 
liable for violations up to that date, 
and that the new permittee is liable 
for violations from that date on) is 
submitted to the Enforcement Divi¬ 
sion Director, or where appropriate, 
the Director; and 

(3) The Enforcement Division Direc¬ 
tor or, where appropriate, the Director 
agrees to the transfer. In all cases the 
Enforcement Division Director or the 
Director retain the discretion to re¬ 
quire that a new application be filed 
rather than agreeing to the transfer of 
the permit. Where the change of own¬ 
ership is accompanied by a change or 
proposed change in waste water char¬ 
acteristics, the existing permit cannot 
be transferred and a new application 
shall be required. 

§ 122.13 Prohibitions. 

No permit shall be issued in the fol¬ 
lowing circumstances: 

(a) Where the terms or conditions of 
the permit do not comply with the re¬ 
quirements of the act, or regulations 
and guidelines thereunder. 

(b) Where the applicant is required 
to obtain a State or other appropriate 
certification under section 401 of the 
Act, that the discharge will comply 
with the applicable provisions of sec¬ 
tion 301, 302, 303, 306, and 307 and 
that certification was denied or where 
such certification has not been ob¬ 
tained and has not been waived. 

(c) By the Director, where the En¬ 
forcement Division Director has ob¬ 


jected to issuance of the permt as au¬ 
thorized by section 402(d) of the Act. 

(d) Where the imposition of condi¬ 
tions cannot insure compliance with 
the applicable water quality require¬ 
ments of all affected States as re¬ 
quired by section 401(a)(2) of the act. 

(e) Where, in the judgment of the 
Secretary, anchorage and navigation 
in or on any of the waters of the 
United States would be substantially 
impaired by the discharge. 

(f) For the discharge of any radiolo¬ 
gical. chemical, or biological warfare 
agent or high-level radioactive waste 
into the waters of the United States. 

(g) For any discharge from a point 
source inconsistent with a plan or plan 
amendment approved under section 
208(b) of the act. 

(h) For any discharge to the territo¬ 
rial sea, the waters of the contiguous 
zone, or the oceans in the following 
circumstances: 

(1) Prior to the promulgation of the 
guidelines under section 403(c) of the 
Act, unless determined to be in the 
public interest; 

(2) After promulgation of guidelines 
under section 403(c) of the act (see 40 
CFR Part 125, Subpart N), where in¬ 
sufficient information exists to make a 
reasonable judgment as to whether 
the discharge complies with any such 
guidelines. 

(i) To a facility which is a new 
source or a new discharger, if the dis¬ 
charge from the construction or oper¬ 
ation of the facility will: 

(A) Cause of contribute to the viola¬ 
tion of water quality standards appli¬ 
cable to the water into which the dis¬ 
charge is made if the discharge is into 
an effluent limited segment as defined 
in 40 CFR 130.2(o)(2>; or 

(B) Exceed the total pollutant load 
allocation for the water into which the 
discharge is made if the discharge is 
into a water quality limited segment as 
defined in 40 CFR 130.2(o)(l). 

(C) Upon commencement, cause or 
contribute to the violation of any 
other applicable standards and limita¬ 
tions. 

The owner or operator of facility 
which is a new source or results in a 
new discharge must submit a demon¬ 
stration in writing to the Enforcement 
Division Director, or, where appropri¬ 
ate, the Director, that the discharge 
from its facility will meet the require¬ 
ments of paragraph (i) before com¬ 
mencing any onsite construction of 
the facility. In the case of a discharge 
into the water quality limited seg¬ 
ment, the owner or operator must also 
demonstrate that there are sufficient 
remaining pollutant load allocations to 
allow the discharge and that the facili¬ 
ty is entitled to these allocations. 
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§ 122.14 Conditions applicable to all per- 
mits. 

The following conditions apply to all 
permits, whether issued by the En¬ 
forcement Division Director or the Di¬ 
rector. They are binding upon all per¬ 
mittees whether or not they are ex¬ 
pressly incorporated into the permit. 

(a) The permittee shall not dis¬ 
charge any pollutant for which infor¬ 
mation was requested in the applica¬ 
tion except as expressly authorized by 
the permit. 

( Comment: In order to implement this 
permit condition, if a pollutant has been re¬ 
ported by the discharger in the application, 
the permit may specify that discharge levels 
for that pollutant are not to exceed the 
levels reported in the application. Ap¬ 
proaches for implementing § 122.14(a) are 
discussed in the preamble.) 

(b) All discharges shall be consistent 
with the terms and conditions of the 
permit; the discharge of any pollutant 
more frequently than or at a level in 
excess of that identified and author¬ 
ized by the permit shall constitute a 
violation of the terms and conditions 
of the permit; 

(c) The permit may be modified, sus¬ 
pended, or revoked in whole or in part 
during its term for cause as described 
in §122.31. 

(d) It a toxic effluent standard or 
prohibition (including any schedule of 
compliance specified in such effluent 
standard or prohibition) is established 
under section 307(a) of the act for a 
toxic pollutant present in the permit¬ 
tee's discharge and that standard or 
prohibition is more stringent than any 
limitation upon such pollutant in the 
permit, the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector shall institute proceedings 
under these regulations to modify the 
permit to comform to the toxic efflu¬ 
ent standard or prohibition. 

( Comment: Effluent standards or prohibi¬ 
tions established under section 307(a) are ef¬ 
fective within the time provided in the im¬ 
plementing regulations, even absent permit 
modification.) 

(e) Facility expansions, production 
increases, or process modifications 
which result in new or increased dis¬ 
charges of pollutants or a change in 
the nature of the discharge of pollut¬ 
ants must be reported by submission 
of a new application. Submission of 
this new application does not relieve 
the discharger of the duty to comply 
with the existing .permit until it is 
modified. If such discharge does not 
violate terms and conditions specified 
in the permit, notice of such new in¬ 
creased or changed discharges of pol¬ 
lutants shall be submitted instead of a 
new application. 

(f) That the permittee shall alow the 
Enforcement Division Director, the 
Director, or their authorized repre¬ 


sentative, upon the presentation of 
credentials: 

(1) To enter upon the permittee's 
premises where a point source is locat¬ 
ed or where any records must be kept 
under terms and conditions of the 
permit; 

(2) To have access to and copy at 
reasonable times any records that 
must be kept under terms and condi¬ 
tions of the permit; 

(3) To inspect at reasonable times 
any monitoring equipment or method 
required in the permit; 

(4) To inspect at reasonable times 
any collection, treatment, pollution 
management, or discharge facilities re¬ 
quired under the permit; and 

(5) To sample at reasonable times 
any discharge of pollutants. 

(g) The permittee shall at all times 
maintain in good working order and 
operate as efficiently as possible all fa¬ 
cilities and systems for collection and 
treatment (and related appurtenances) 
which are installed or used by the per¬ 
mittee for water pollution control and 
abatement, to achieve compliance with 
the terms and conditions of the 
permit. Proper operation and mainte¬ 
nance includes but is not limited to ef¬ 
fective performance based on facility 
design removals, adequate funding, ef¬ 
fective management, adequate opera¬ 
tor staffing and training, and adequate 
laboratory and process controls. 

(h) If, for any reason, the permittee 
does not comply with or will be unable 
to comply with any effluent limita¬ 
tions and standards specified in the 
permit, the permittee shall, at a mini¬ 
mum, provide the Enforcement Divi¬ 
sion Director or, w r here appropriate, 
the Director, with the following infor¬ 
mation within 24 hours of becoming 
aware of these circumstances: 

(1) A description of the discharge 
and cause of noncompliance; 

(2) The period of noncompliance, in¬ 
cluding exact dates and times; or, if 
not corrected, the anticipated time the 
noncompliance is expected to contin¬ 
ue; and 

(3) Steps being taken to reduce, 
eliminate and prevent recurrence of 
the noncomplying discharge. 

If this information is provided orally, 
a written submission covering these 
points must also be provided within 
five (5) days of the time the permittee 
becomes aware of the circumstances 
covered by this paragraph. 

(i) That the permittee shall take all 
reasonable steps to minimize any ad¬ 
verse impact to waters of the United 
States resulting from noncompliance 
with any applicable limitations and 
standards specified in the permit, in¬ 
cluding any accelerated or additional 
monitoring necessary to determine the 
nature and impact of the noncomply¬ 
ing discharge. 


(J) Solids, sludges, filter backwash, 
or pollutants removed in the course of 
treatment or control of wastewaters 
shall be disposed of so as to prevent 
any pollutant from entering waters of 
the United States, and in a manner 
which is consistent with all standards 
for the management of solid or haz¬ 
ardous wastes promulgated under sec¬ 
tion 405 of the act, and under the solid 
Waste Disposal Act, as amended by 
the Resource Conservation and Recov¬ 
ery Act of 1976 (42 U.S.C. 6901 et seq.). 

(k) The permittee shall, in order to 
maintain compliance with the effluent 
limitations and prohibitions of its 
permit, halt, reduce or otherwise con¬ 
trol production and all discharges 
upon reduction, loss, or failure of the 
treatment facilities until the facility is 
restored or an alternative method of 
treatment is provided. This Includes 
the situation where the primary 
source of power of the treatment fa¬ 
cility is reduced or lost or fails. 

(l) Bypass or diversion of wastes 
from any portion of the treatment fa¬ 
cilities is prohibited except: 

(1) Where unavoidable to prevent 
loss of life, serious injury or severe 
property damage. Severe property 
damage includes substantial physical 
damage to property; damage to the 
treatment facilities which would cause 
them to become inoperable; or sub¬ 
stantial and permanent loss of natural 
resources which can reasonably be ex¬ 
pected to occur in the absence of a 
bypass. It does not include economic 
loss caused by delays in production; 
and 

(2) Where there are no feasible al¬ 
ternatives to bypass, such as the use of 
auxiliary treatment facilities, reten¬ 
tion of untreated wastes, or mainte¬ 
nance during normal periods of equip¬ 
ment downtime: and 

(3) Where the permittee promptly 
but in no event later than 24 hours 
after the permittee learns of the 
bypass, submits notice of the bypass or 
an anticipated need for bypass to the 
Enforcement Division Director, or, 
where appropriate, the Director con¬ 
taining the information required by 
§ 122.14(h). Where the permittee 
knows in advance of the need for the 
bypass, this notification shall be sub¬ 
mitted for approval to the Enforce¬ 
ment Division Director, or the Direc¬ 
tor, at least 30 days before the date of 
bypass. Bypass shall be either: 

(i) Prohibited by the Enforcement 
Division Director or the Director in 
consideration of the adverse effects of 
the bypass and the factors set out 
above, or 

(ii) Allowed under conditions deter¬ 
mined to be necessary by the Enforce¬ 
ment Division Director, or the Direc¬ 
tor to minimize any adverse effects. 
The public shall be notified and given 
an opportunity to comment on bypass 
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incidents of significant duration to the 
extent feasible. 

(Comment: When a bypass occurs, the 
burden is on the discharger to demonstrate 
compliance with this paragraph. Treatment 
facilities should generally be designed with 
redundant or backup equipment in order to 
eliminate the need for bypass for scheduled 
preventive maintenance. All requests for or 
past incidents of bypass shall be reviewed 
critically by the Enforcement Division Di¬ 
rector, or the Director. Where there is any 
doubt as to the necessity of the bypass or 
the availability of methods to reduce or 
eliminate the discharge, appropriate en¬ 
forcement action shall be taken.) 

(m)(l) An upset is an exceptional in¬ 
cident in which there is temporary 
noncompliance with permit effluent 
limitations because of factors beyond 
the reasonable control of the permit¬ 
tee. Noncompliance shall not consti¬ 
tute an upset to the extent caused by 
improperly designed or inadequate 
treatment facilities, poor maintenance, 
or careless or improper operation. 

(2) An upset may constitute an af¬ 
firmative defense to an action brought 
for noncompliance with permit efflu¬ 
ent limitations if the permittee dem¬ 
onstrates through properly signed, 
contemporaneous operating logs, or 
other relevant evidence: 

(i) That an upset occurred and the 
specific cause(s) of the upset; 

Cii) That the permitted facility w r as 
at the time being operated in a pru¬ 
dent and workmanlike manner and in 
compliance with applicable operation 
and maintenance procedures; 

(iii) That the permittee submitted 
information in accordance with 
§ 122.14(h); and 

(iv) That any remedial measures re¬ 
quired under § 122.14 (h) and (i) have 
been complied with. 

(3) In any enforcement proceeding 
the permittee seeking to establish the 
occurrence of an upset shall have the 
burden of proof. 

(Comment: Agency enforcement determi¬ 
nations with respect to the occurrence of an 
upset shall not constitute final Agency 
action for purposes of Judicial review.) 

§ 122.15 Applicable limitations, standards, 
prohibitions, and conditions. 

The terms and conditions of each 
issued NPDES permit shall provide for 
and insure compliance with all appli¬ 
cable requirements of the act and reg¬ 
ulations issued under the act. For the 
purposes of this section, an applicable 
requirement is a statute or regulatory 
requirement which takes effect prior 
to the effective date of a permit issued 
by a State with an approved NPDES 
program, or, in the case of a permit 
issued by EPA, which takes effect 
prior to the issuance of the permit 
under 40 CFR 124.61(b). Permits shall 
insure compliance with all of the fol¬ 
lowing where applicable: 


(a) Effluent limitations and stand¬ 
ards under sections 301, 302, 303, 304, 
and 307 of the act, including any inter¬ 
im final limitations and standards. 

(b) (This section is reserved, but will 
contain the existing requirements of 
40 CFR 124.46 (permit modification/ 
revocation to comply with effluent 
limitations and standards promulgated 
or approved under sections 307(a)(2). 
301(b)(2) (C) and (D), and 304(b)(2) of 
the act.)) 

(c) Standards of performance for 
new sources under section 306 of the 
act, including any interim final limita¬ 
tions and standards. 

(d) Effluent standards or prohibi¬ 
tions, and pretreatment standards 
under section 307 of the act. If the 
permit is for a discharge from publicly 
owned treatment works, the permittee 
must: 

(1) Provide adequate notice to the 
Enforcement Division Director, or 
where appropriate, the Director of the 
following: 

<i) Any new introduction of pollut¬ 
ants into that treatment works from 
an indirect discharger which would be 
a new source as defined in section 306 
of the act and § 122.3Ct) if it were dis¬ 
charging those pollutants; 

(ii) Any new introduction of pollut¬ 
ants into that treatment works from 
an indirect discharger which would be 
subject to section 301 of the act if it 
were discharging those pollutants; 

(iii) Any substantial change in the 
volume or character of pollutants 
being introduced into that treatment 
works by a source introducing pollut¬ 
ants into the treatment works at the 
time of issuance of the permit. 

(Comment: For purposes of this subsec¬ 
tion, adequate notice shall include informa¬ 
tion on: (a) The quality and quantity of ef¬ 
fluent to be introduced Into such treatment 
works, and (b) any anticipated impact of 
such change in the quantity or quality of ef¬ 
fluent to be discharged from such publicly 
owned treatment works.) 

(2) Identify, in terms of character 
and volume of pollutants, any signifi¬ 
cant indirect dischargers subject to 
pretreatment standards under section 
307(b) of the act into the publicly 
owned treatment works. 

(3) Establish a local program in ac¬ 
cordance with 40 CFR Part 403 to 
assure compliance with pretreatment 
standards under section 307(b). The 
local program shall be incorporated 
into the permit as described in part 
403. 

(4) Require any indirect discharger 
to such treatment works to comply 
with the reporting requirements of 
sections 204(b), 307, and 308 of the act, 
including any requirements estab¬ 
lished under 40 CFR Part 403. 

(e) Any conditions imposed in grants 
made by the Administrator to treat¬ 
ment works under sections 201 and 204 


of the act and reasonably necessary 
for the achievement of effluent limita¬ 
tions under section 301 of the act. 

(Comment: Among other things, this para¬ 
graph contemplates permit conditions em¬ 
bodying mitigating measures to protect the 
treatment facility against overloading.) 

(f) Any requirements in addition to 
or more stringent than the require¬ 
ments of sections 301(b)(1)(A), 
301(b)(1)(B), 301(b)(2)(A), 

301(b)(2)(B). and 306 of the act where 
necessary to: 

(1) Achieve water quality standards 
established under section 303 of the 
act; 

(2) Attain or maintain a specified 
water quality through water quality 
related effluent limits established 
under section 302 of the act; 

(3) Conform to the conditions of a 
State certification under section 401 of 
the act; 

(4) Incorporate any requirements es¬ 
tablished under Federal or State law 
or regulations in accordance with sec¬ 
tion 301(b)(1)(C) of the act; 

(5) Insure consistency with the re¬ 
quirements of a water quality manage¬ 
ment plan under section 208(e) of the 
act; 

(6) Incorporate section 403(c) crite¬ 
ria for ocean discharges; 

(7) Incorporate a variance to the 
technology-based treatment require¬ 
ments of section 301 (b)(1)(A) and 
(b)(2)(A) in the form of additional or 
more stringent parameters where war¬ 
ranted by “fundamentally different 
factors," under part 125, subpart E of 
this chapter; 

(8) Incorporate other requirements, 
or conditions, or limitations into a new 
source permit under the National En¬ 
vironmental Policy Act, 42 U.S.C. 4321 
et seq. and section 511 of the act, 
where EPA is the permit issuing au¬ 
thority. 

(9) Establish on a case-by-case basis 
technology-based limitations control¬ 
ling a pollutant not Included in pro¬ 
mulgated effluent guidelines or stand¬ 
ards, particularly to protect down¬ 
stream water supplies or to address 
ambient levels of the pollutant. In the 
case of publicly owned treatment 
works, this may be necessary to reflect 
pretreatment requirements on contrib¬ 
uting industries or treatment by other 
than a conventional secondary system. 

(Comment This paragraph applies to new 
sources and new dischargers, even where 
covered by the protection period In § 122.47. 
For example, where new source perform¬ 
ance standards have not limited a pollutant 
which is later limited in promulgated efflu¬ 
ent guidelines under sections 301(b)(2)(A)- 
(F), the guideline limitation for that pollut¬ 
ant may be incorporated into the new 
source permit any time the permit is modi¬ 
fied or reissued.) 
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(10) Any other conditions reasonably 
necessary to attain effluent limita¬ 
tions and standards. 

(g) Requirements under section 
304(e) of the act for the control of 
toxic and hazardous pollutants from 
ancillary industrial activities in ac¬ 
cordance with 40 CFR Part 125, Sub¬ 
part L. 

(h) Requirements under section 405 
of the act governing the disposal of 
sewage sludge from publicly owned 
treatment works in accordance with 40 
CFR Part, 125 Subpart M. 

(i) Operating measures and practices 
to control or abate the discharge of 
pollutants where: 

(1) Numeric effluent limitations are 
infeasible, or 

(2) Reasonably necessary to achieve 
effluent limitations and standards. 

(j) In the case of any renewal of a 
previously issued permit (see § 122.32), 
initial limitations, standards, or condi¬ 
tions of any permit at least as strin¬ 
gent as the limitations, standards, or 
conditions of the previous permit 
(unless the circumstances on which 
the previous permit was based have 
materially and substantially changed 
since the time that permit was issued 
and would otherwise constitute cause 
for permit modification or revocation 
under § 122.31). This includes the situ¬ 
ation where effluent limitations were 
imposed under section 402(a)(1) of the 
act in a previously issued permit based 
upon section 402(a)(1) of the act and 
these limitations are more stringent 
than the subsequently promulgated 
effluent guidelines, unless: 

(1) The discharger has installed the 
treatment facilities required by the 
previous permit and has operated and 
maintained the facilities in an opti¬ 
mum manner, but has nevertheless 
been unable to achieve the previous 
effluent limitations, the corresponding 
limitations in the reissued permit may 
be relaxed to reflect the level of pol¬ 
lutant control actually achieved or 
achievable (but in no case less strin¬ 
gent than required by the subsequent¬ 
ly promulgated effluent guidelines); or 

(2) In the case of an approved State, 
State law prohibits permit conditions 
more stringent than an applicable ef¬ 
fluent guideline. 

(k) Any applicable regulations pro¬ 
mulgated by the Secretary of the de¬ 
partment in which the Coast Guard is 
operating, establishing specifications 
for safe transportation, handling, car¬ 
riage, and storage of pollutants, if the 
permit is for the discharge of pollut¬ 
ants from a vessel or other floating 
craft. 

(l) Any conditions that the District 
Engineer of the Corps of Engineers 
considers necessary to insure that 
navigation and anchorage will not be 
substantially impaired. 


(m) Any conditions recommended by 
State water pollution control agencies. 
Federal and State fish, shellfish, and 
wildlife resources agencies, public 
health agencies, or other governmen¬ 
tal bodies and determined to be neces¬ 
sary to carry out the provisions of the 
act. 

(n) To the extent applicable effluent 
standards and limitations under sec¬ 
tions 301, 302, 306, 307, and 403, have 
not been promulgated any conditions 
necessary to carry out the provisions 
of the act. 

§ 122.16 Calculation and specification of 
effluent limitations and standards. 

(a) The permit shall impose interim 
and final effluent limitations, stand¬ 
ards, and prohibitions under §§ 122.14 
and 122.15 for each outfall or dis¬ 
charge point of the permitted facility. 
These permit effluent limitations, 
standards, or prohibitions shall not 
apply to more than one outfall or dis¬ 
charge point or to more than one fa¬ 
cility. These limitations, standards, or 
prohibitions imposed in the permit 
shall be calculated based on the actual 
production of the facility and not on 
the design capacity of the facility 
(unless design capacity is representa¬ 
tive of actual production) where the 
promulgated effluent limitations and 
standards are based on production. 
Where production-based effluent limi¬ 
tations or standards do not apply, 
permit limitations, standards, or pro¬ 
hibitions shall be imposed based on ef¬ 
fluent flow (including flow reduction 
practices) and effluent concentrations 
achievable following the application 
required treatment, except as provided 
in § 122.16(d). 

(b) Except as provided in paragraphs 

(c) and (d) of this section, all interim 
and final permit effluent limitations, 
standards, and prohibitions estab¬ 
lished under §§ 122.14 and 122.15, in¬ 
cluding those necessary to achieve 
water quality standards, shall be ex¬ 
pressed quantitatively in terms of 
mass as: 

(1) Maximum dally and average 
monthly discharge limitations for dis¬ 
chargers other than publicly owned 
treatment works; 

(2) Average 7 consecutive day and 
average monthly discharge limitations 
for publicly owned treatment works; 

(Comment The provisions of this para¬ 
graph do not apply to best management 
practices under § 122.15(g) and operating 
measures and practices under § 122.15(1).) 

(c) In addition to the requirements 
of paragraph (b) of this section, all in¬ 
terim and final permit effluent limita¬ 
tions, standards, or prohibitions estab¬ 
lished under §§ 122.14 and 122.15 for 
metals shall be expressed in terms of 
total metals (i.e., the sum of the dis¬ 
solved and suspended fractions of the 
metal) unless: 


(1) The promulgated effluent limita¬ 
tion and standard under sections 301, 
302, 303, 304, and 307 of the act speci¬ 
fies the limitation for the metal in the 
dissolved or valent form; or 

(2) In establishing permit limitations 
on case-by-case basis under § 122.15(n), 
it is necessary to express the limita¬ 
tion on the metal in the dissolved or 
valent form in order to carry out the 
guidelines and requirements of the 
act. 

(d) Permit effluent limitations, 
standards, and prohibitions estab¬ 
lished under §§ 122.14 and 122.15, in¬ 
cluding those necessary to achieve 
water quality standards, shall be ex¬ 
pressed as described in paragraph (b) 
except: 

(1) For pH, temperature, radiation, 
or other pollutants which cannot be 
appropriately expressed by mass: or 

(2) Where applicable effluent limita¬ 
tions. standards, or prohibitions are 
expressed in other terms, e.g., as con¬ 
centration levels; 

(e) Supplemental limitations, e.g., 
average or maximum concentration 
levels, may be incorporated into a 
permit: Provided , That effluent limita¬ 
tions. standards, and prohibitions, es¬ 
tablished under §§122.14 and 122.15 
are also expressed in terms of mass. 

(f) Effluent limitations or standards 
imposed in a permit may be calculated 
on a “net” basis, Le.. adjusted to re¬ 
flect credit for pollutants in the dis¬ 
charger's intake water, if the discharg¬ 
er’s intake water is drawn from the 
same body of water into which the dis¬ 
charge is made and if: 

(1) The applicable effluent limita¬ 
tions and standards contained in sub- 
chapter N of this chapter specifically 
provide that they shall be applied on a 
net basis; or 

(2) The discharger demonstrates 
that the pollutants present in the 
intake water will not be removed by 
the treatment systems operated by the 
discharger; and 

(3) The permit contains conditions 
requiring the permittee to conduct ad¬ 
ditional monitoring (i.e., for flow and 
concentration of pollutants) as neces¬ 
sary to determine continued eligibility 
for and compliance with any such ad¬ 
justments. 

The discharger shall notify the En¬ 
forcement Division Director, or. where 
appropriate, the Director if this moni¬ 
toring indicates that eligibility for an 
adjustment under this section has 
been altered or no longer exists. In 
such case, the permit shall be modified 
under §122.31. 

(4) Effluent limitations or standards 
adjusted under this paragraph shall be 
calculated on the basis of the amount 
of pollutants present after any treat¬ 
ment steps have been performed on 
the intake water by or for the dis¬ 
charger. Adjustments under this para- 
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graph shall be given only to the extent 
that pollutants In the intake water 
which are limited in the permit are 
not incidentally removed by the re¬ 
quired treatment technology. In addi¬ 
tion. effluent limitations or standards 
shall not be adjusted when the pollut¬ 
ants in the intake water vary either 
chemically or biologically from the 
pollutants limited by the permit. 

(g) Except as provided in paragraph 
(f) of this section, effluent limitations 
imposed in permits shall be expressed 
in gross terms; i.e., with no adjust¬ 
ments for pollutants in the intake 
water. 

(h) The manner in which effluent 
limitations or standards shall be ex¬ 
pressed under this section depends on 
the nature of the discharge. 

(1) Continuous discharges shall be 
limited by daily loading figures and. 
where appropriate, may be limited as 
to concentration or discharge flow 
(e.g., for toxic or highly variable con¬ 
tinuous discharges). 

(2) Batch discharges shall be more 
particularly described and limited in 
terms of: 

(i) Frequency (e.g., to occur not 
more than once every 3 weeks), 

(ii) Total weight (e.g., not to exceed 
300 pounds per batch discharge), 

(iii) Maximum rate of discharge of 
pollutants during the batch discharge 
(e.g., not to exceed 2 pounds per 
minute), and 

(iv) Prohibition or limitation by 
mass, concentration, or other appro¬ 
priate measure of specified pollutants 
(e.g., shall not contain at any time 
more than 0.1 mg/1 zinc or more than 
one-fourth ( V *) pound of zinc in any 
batch discharge). 

(3) Other intermittent discharges 
such as recirculation blowdown as de¬ 
fined in 40 CFR 423.11(e) shall be par¬ 
ticularly limited to comply with any 
applicable standards and limitations. 

(i) Where effluent limitations or 
standards imposed at the point of dis¬ 
charge are impractical or infeasible, 
effluent limitations or standards for 
discharges of pollutants may be im¬ 
posed on internal waste streams prior 
to mixing with other waste streams or 
cooling water streams. In such in¬ 
stances, the monitoring required by 
subpart C of this part shall also be ap¬ 
plied to the internal waste streams. 

§ 122.17 Schedules of compliance. 

(a) In addition to the calculation and 
specification of applicable standards 
and limitations and other require¬ 
ments under the act, the permittee 
shall be required to take specific steps 
to achieve compliance with applicable 
standards and limitations and other 
requirements in the shortest period of 
time consistent with the guidelines 
and requirements of the act. Permit 
schedules may require compliance 


prior to deadlines established in the 
act, but in no cases may they extend 
beyond those deadlines. 

(b) If any permit allows a time for 
achieving final compliance which ex¬ 
ceeds 9 months from the date of 
permit issuance, the schedule of com¬ 
pliance in the permit shall set forth 
interim requirements and the dates 
for their achievement. 

(1) In no event shall more than 9 
months elapse between interim dates. 

(2) If the time necessary for comple¬ 
tion of any interim requirements (such 
as the construction of a treatment fa¬ 
cility) is more than 9 months and is 
not readily divisible into stages for 
completion, the permit shall specify 
interim dates for the submission of re¬ 
ports of progress toward completion of 
the interim requirements. 

(Comment Certain interim requirements 
such as the submission of preliminary or 
final plans often require less than 9 months 
and thus a shorter interval should be speci¬ 
fied. Other requirements such as the con¬ 
struction of treatment facilities may require 
several years for completion and may not 
readily subdivide into 9-month Intervals. 
Long-term interim requirements should still 
be subdivided into intervals not longer than 
9 months at which the permittee is required 
to report its progress under § 122.22.) 

(c) In the case where a permittee 
chooses to terminate its operation or 
discharge to a publicly owned treat¬ 
ment works and cease discharging pol¬ 
lutants rather than meet a final date 
for compliance established in the act, 
the permit shall contain two alterna¬ 
tive schedules of compliance as fol¬ 
lows: 

(1) A schedule leading to “no dis¬ 
charge” by the predicted termination 
date, and; 

(2) A schedule which would result in 
compliance with the statutory dead¬ 
line. 

If at any time the permittee chooses 
not to terminate its operations and 
cease discharging pollutants according 
to the first schedule, the steps re¬ 
quired under the second schedule shall 
be met. In no event shall such a per¬ 
mittee be authorized to discharge 
without complying with the statutory 
deadline requirements, even where the 
permittee actually terminates its oper¬ 
ations or discharge to a publicly 
owned treatment works and later de¬ 
cides to resume those or other oper¬ 
ations. 

(d) New sources and new dischargers 
shall meet all applicable standards and 
limitations upon commencement of 
discharge (see §§ 122.13(1) and 
122.47(d) (3) and (4)). 

(e) The Enforcement Division Direc¬ 
tor or, where appropriate, the Director 
may, upon request of the applicant, 
modify a schedule of compliance in an 
issued permit if he/she determines 
good and valid cause (such as an act of 


God, strike, flood, materials shortage, 
or other event over which the permit¬ 
tee has little or no control or remedy) 
exists for such revision under § 122.31. 
All revisions or modifications made 
under this paragraph shall be included 
as appropriate in the quarterly non- 
compliance report prepared under 
§ 122.23. In no event shall such a modi¬ 
fied schedule extend beyond a statuto¬ 
ry treatment deadline contained in the 
act without requiring the installation 
and operation of the appropriate 
treatment systems. 

Subpart C—Permit Compliance 

§ 122.20 Monitoring. 

(a) To assure compliance with 
permit terms and conditions, all per¬ 
mittees shall monitor, where appropri¬ 
ate: 

(1) The levels of discharge for pol¬ 
lutants controlled in the permit 
through applicable standards and limi¬ 
tations; 

(2) The volume of effluent dis¬ 
charged from each point source; 

(3) At such locations as may be spec¬ 
ified in the permit; 

(4) As otherwise specifically required 
in the permit, e.g., as required by 
§§ 122.16(f)(3) or (h). 

(b) For purposes of paragraph (a), 
the Enforcement Division Director, or, 
where appropriate, the Director shall 
specify in the permit: 

(1) Requirements concerning the in¬ 
stallation, use, and maintenance of 
monitoring equipment or methods (in¬ 
cluding biological monitoring methods 
where appropriate), and 

(2) Monitoring intervals sufficiently 
frequent to yield data which are repre¬ 
sentative of the volume of effluent 
flow and the quantity of pollutants 
discharged. Variable effluent flows, 
and pollutant quantities shall be moni¬ 
tored at more frequent intervals than 
relatively constant effluent flows and 
pollutant quantities. 

(c) Samples and measurements 
taken for the purposes of this section 
shall be representative of the volume 
and nature of the monitored dis¬ 
charge. Test procedures for the analy¬ 
sis of pollutants shall conform to regu¬ 
lations published under section 304(h) 
of the act. 

(d) The act provides that any person 
who falsifies, tampers with, or know¬ 
ingly renders inaccurate any monitor¬ 
ing device or method required to be 
maintained under this section shall 
upon conviction, be punished by a fine 
of not more than $10,000 per violation, 
or by imprisonment for not more than 
6 months per violation, or by both. 

§ 122.21 Recording of monitoring results. 

(a) Any permittee who must monitor 
under § 122.20 shall maintain records 
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of all monitoring information, includ¬ 
ing, for all monitoring activities: 

(1) The date, exact place, and time 
of sampling or measurements; 

(2) Who performed the sampling or 
measurements; 

(3) The dates analyses were per¬ 
formed; 

(4) Who performed the analyses; 

(5) The analytical techniques/meth¬ 
ods used; and 

(6) The results of such analyses. 

(b) All records of monitoring activi¬ 
ties and results (including all original 
strip chart recordings for continuous 
monitoring instrumentation and cali¬ 
bration and maintenance records) 
shall be retained by the permittee for 
3 years. This period of retention shall 
be extended: 

(1) Automatically during the course 
of any unresolved litigation regarding 
the discharge of pollutants by the per¬ 
mittee or regarding effluent guidelines 
applicable to the permittee, or 

(2) As requested by the Enforcement 
Division Director or, where appropri¬ 
ate, the Director. 

(c) The act provides that any person 
who knowingly makes any false state¬ 
ment, representation, or certification 
in any record or other document re¬ 
quired to be maintained under this 
section shall, upon conviction, be pun¬ 
ished by a fine of not more than 
$10,000, or by imprisonment for not 
more than 6 months, or by both. 

§ 122.22 Reporting of monitoring results 
and compliance by permittees. 

(a) Permittees shall report the re¬ 
sults of any monitoring including but 
not limited to monitoring required by 
§ 122.20, to the Enforcement Division 
Director and, where appropriate, the 
Director, on a discharge monitoring 
report (DMR) form (see appendix D) 
as often as required by the permit, but 
in no case less than once per year. 

(Comment Reporting frequency depends 
upon the nature and Impact of the dis¬ 
charge. For small volume, noncontact cool¬ 
ing water discharges annual report submis¬ 
sion may be sufficient. Discharges which re¬ 
quire more frequent, even monthly report¬ 
ing, include variable discharges, discharges 
which contribute significant amounts of pol¬ 
lutants to the waters of the United States, 
discharges w hich contain toxic or hazardous 
pollutants or other poUutants of concern, 
and discharges for which new treatment or 
control methods are being applied.) 

(b) If the permittee monitors any 
pollutant more frequently than re¬ 
quired by the permit, using approved 
analytical methods, the results of this 
monitoring shall be Indicated and In¬ 
cluded in the calculation and report¬ 
ing of the data submitted in the DMR. 

(c) Within 14 days after each interim 
and final permit compliance schedule 
date, the permittee shall provide the 
Enforcement Division Director or, 
where appropriate, the Director, with 


written notice of the permittee’s com¬ 
pliance or noncompliance with the In¬ 
terim and final requirements. 

(d) The act provides that any person 
who knowingly makes any false state¬ 
ment, representation, or certification 
in the monitoring report or notice of 
compliance shall, upon conviction, be 
punished by a fine of not more than 
$10,000 per false statement, or by im¬ 
prisonment for not more than 6 
months per false statement, or by 
both. 

§ 122.23 Noncompliance reporting. 

(a) On the last day of February, 
May, August, and November, the Di¬ 
rector shall submit to the Enforce¬ 
ment Division Director information 
concerning noncompliance by major 
permittees in the State with NPDES 
permit requirements, in accordance 
with the reporting schedule contained 
in paragraph (g) of this section. Simi¬ 
larly, the Enforcement Division Direc¬ 
tor shall prepare and submit to the 
EPA Office of Water Enforcement 
this same information for EPA-issued 
permits in accordance with paragraph 

(g). 

(b) The following information shall 
be reported narratively for major per¬ 
mittees on a quarterly basis: 

(1) Failure to complete construction 
elements. Noncompliance shall be re¬ 
ported in the following circumstances: 

(1) When the permittee has failed to 
complete by the date specified in the 
permit, an element of the compliance 
schedule involving actual planning for 
construction (e.g., awared of contract, 
preliminary plans, etc.) or an actual 
construction step (e.g., begin construc¬ 
tion, attain operational level); and 

(ii) If after a period of 30 days from 
the date a report is due the State or 
EPA regional office under § 122.22(d), 
the permittee has not returned to 
compliance by actually submitting the 
report and/or accomplishing the re¬ 
quirements of the permit. 

(2) Failure to complete/provide com¬ 
pliance schedule reports. Noncompli¬ 
ance shall be reported in the following 
circumstances: 

(1) When the permittee fails to com¬ 
plete or provide a report required in 
the permit compliance schedule or 
under § 122.22 (e.g., progress reports, 
notification of compliance/noncompli¬ 
ance etc.); and 

(ii) If after a period of 30 days from 
the date a report is due at the State or 
EPA regional office under § 122.22(d), 
the permittee has not returned to 
compliance by actually submitting the 
report and/or accomplishing the re¬ 
quirements of the permit. 

(3) Noncompliance with applicable 
standards and limitations. Noncompli¬ 
ance shall be reported in the following 
circumstances: 


(i) When the permittee has violated 
an applicable standard or limitation 
and has not returned to compliance 
with the NPDES permit requirements 
within 45 days from the date the dis¬ 
charge monitoring report or notifica¬ 
tion of noncompliance under 
§ 122.22(d) was due at the State or 
EPA regional office; or 

(ii) When a pattern of noncompli¬ 
ance with applicable standards or limi¬ 
tations as determined by the Enforce¬ 
ment Division Director or, where ap¬ 
propriate. the Director, exists for any 
major permittee over a period of 12 
months prior to the end of the current 
reporting period. This shall Include 
but not be limited to: (A) Any viola¬ 
tion of the same standard or limitation 
in two consecutive quarters, and (B) 
any violation of one or more standard 
or limitation in each of the four quar¬ 
ters comprising the 12-month period. 

(4) Failure to report effluent data, 
i.e., where the permittee has failed to 
provide the discharge monitoring 
report within 30 days of the date it is 
due or where the permittee has ex¬ 
ceeded effluent limitations and has 
failed to report this noncompliance 
within the time specified in the permit 
under § 122.22. 

(5) Deficient reports, i.e., where the 
required reports provided by the per¬ 
mittee are so deficient as to cause mis¬ 
understanding on the part of the State 
agency or EPA and impede the review 
of the status of compliance. 

( Comment: Noncompliance reported under 
this paragraph shall be reported in succes¬ 
sive reports until the noncompliance is re¬ 
solved. This resolution ol noncompliance 
shall also be reported. Once the noncompli¬ 
ance is reported as resolved, it will not 
appear In subsequent reports.) 

(c) The narrative information re¬ 
quired under paragraph (b) of this sec¬ 
tion shall: 

(1) Include the following data in the 
following order 

(1) Name, location, and permit 
number of each noncomplying permit¬ 
tee. 

(ii) A brief description and date of 
each instance of noncompliance. 

(iii) A brief description of the date(s) 
and action(s) taken by the State or 
EPA regional office to insure compli¬ 
ance. 

(iv) Status of the instance of non- 
compliance with the date of the action 
or resolution. 

(v) Any details which tend to explain 
or mitigate an instance of noncompli¬ 
ance or explain actions by the regula¬ 
tory agency. 

(2) Be arranged as follows: 

(i) Separate lists shall be provided 
for nonmunicipal and municipal and 
Federal permittees. 

(ii) Information concerning schedule 
and effluent noncompliance shall b^ 
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combined in a single entry for each 
permittee. 

(iii) All narrative listings shall be in 
alphabetical order by permittee name. 
Where two or more permittees have 
the same name, the lowest permit 
numbers shall govern the order of 
entry, i.e. the lowest number shall be 
entered first. 

(d) Statistical information shall be 
reported quarterly on all other in¬ 
stances of noncompliance with permit 
requirements by major permittees not 
set forth in paragraph (b) of this sec¬ 
tion. 

(e) For minor permittees whose com¬ 
pliance has in fact been reviewed by 
the permitting authority, statistical 
information on noncompliance shall 
be reported annually. The types of 
noncompliance reported shall be con¬ 
sistent with those listed under para¬ 
graph (b) of this section. In addition, a 
separate list shall be provided annual¬ 
ly for minor permittees one year or 
more behind in construction phases of 
the compliance schedule. They are to 
be listed by name and permit number 
in alphabetical order. 

(f) Guidance for the reporting of 
narrative and statistical information 
shall be provided from time to time by 
the Deputy Assistant Administrator 
for Water Enforcement. 

(g) Reporting schedules: (1) The 
quarterly reporting schedule for non- 
compliance by major permittees under 
paragraph (b). (c). and (d) shall be as 
follows: 


Quarters covered by reports on Dates for 

noncompliance by major completion 

dischargers of reports 


January. February, and Marche._... May 31 • 

April. May. and June............._..... August 31* 

July. August, and September. November 

30* 

October. November, and December February 

28* 


"Report is to be available to the public on this 
date. 

(2) The annual reporting period for 
noncompliance by minor permittees 
under paragraph (e) of this section 
shall end at the end of the Federal 
fiscal year (currently October 31), 
with reports completed and available 
to the public no more than 60 days 
later. 

(h) Ail reports prepared under this 
section shall be made available to the 
public for inspection and copying. 

( Comment' The distinction between 
# “major and minor" permittees is established 
in ETA's annual operating guidance for the 
ETA Regional offices and the States.) 

Subpart D—Permit Modifications, Revocations, 
and Reissuance 

§ 122.30 In general 

Permits shall be revised or reissued 
only as authorized in this subpart, and 


then only in conformance with the 
procedural regulations of 40 CFR Part 
124. The following actions are author¬ 
ized by the act and covered by this 
Subpart: 

(a) Modification and revocation of 
existing permits; and 

(b) Reissuance arrtl extension of ex¬ 
piring permits. 

§ 122.31 Modification and revocation. 

(a) An issued permit may be modi¬ 
fied or revoked in whole or in part 
during its term for cause as specified 
in paragraphs (c) through (e) of this 
section. 

(b) Permit modification shall not be 
used to extent the term of a permit 
beyond 5 years from the original date 
of issuance. Permits shall be extended 
only under the provisions of § 122.33. 

(c) Modification or revocation of an 
issued permit may be initiated by the 
Enforcement Division Director, or the 
Director, under 40 CFR Part 124. Any 
interested person may request the En¬ 
forcement Division Director, or the Di¬ 
rector, to modify or revoke an issued 
permit. 

(d) Cause for modification or revoca¬ 
tion includes but is not limited to the 
following: 

(1) Violation of any term or condi¬ 
tion of the permit. This constitutes 
cause only for revocation or for a 
modification which would make the 
permit more stringent; 

(2) Failure of the permittee to dis¬ 
close fully all relevant facts or misrep¬ 
resentation any facts by the permittee 
during the permit issuance process. 
These constitute cause only for revo¬ 
cation or for modification which would 
make the permit more stringent; 

(3) A temporary or a permanent re¬ 
duction or elimination of any dis¬ 
charge controlled by the permit (e.g., 
plant closure, the promulgation of any 
applicable effluent standard or prohi¬ 
bition under section 307 of the act, 
etc); 

(4) Information indicating that the 
permitted discharge poses a threat to 
human health or welfare; 

(5) Failure or refusal of the permit¬ 
tee to allow the Enforcement Division 
Director, the Director, or an Author¬ 
ized representative to enter, inspect, 
have access to or copy as provided in 
§ 122.14(f); 

(6) Material and substantial alter¬ 
ations or additions to the discharger’s 
operation which were not covered by 
the orginal permit (e.g., production 
changes, relocation or combination of 
discharge points, changes in the 
nature or mix of products produced) 
provided that such alterations do not 
constitute the total reconstruction of 
an existing source converting it into a 
new source; 

( Comment ) Certain reconstruction activi¬ 
ties may cause the new source provisions of 


section 306 to become applicable to the dis¬ 
charger. (See § 122.47.) In such cases the 
new source permit issuance procedures of 40 
CFR 124.13 should be followed rather than 
the modification procedures of 40 CFR 
124.16.) 

(7) The existence of a factor or fac¬ 
tors which, if properly and timely 
brought to the attention of the En¬ 
forcement Division Director or, where 
appropriate, the Director, would have 
justified the application of more or 
less stringent limitations than re¬ 
quired by applicable effluent limita¬ 
tions guidelines under sections 301, 
304, and 316 6f the act or regulations 
promulgated thereunder, but only if 
the requester shows that such factor 
or factors arose after the final permit 
was issued under section 40 CFR 
124.61 

(8) Revision or withdrawal of EPA 
promulgated effluent limitations 
guidelines, but only when: 

(i) The permit term or condition re¬ 
quested to be modified or revoked was 
based on a promulgated effluent limi¬ 
tation or standards, rather than on 
EPA effluent guidance, water quality 
standard, proposed effluent limita¬ 
tions or standards, or anything other 
than promulgated effluent limitations 
and standards; 

(ii) EPA has withdrawn or modified 
the limitation or standard; and 

(iii) The interested person or EPA 
files a request for modification in ac¬ 
cordance with 40 CFR 124.16 on this 
basis within ninety (90) days after 
Federal Register notice of withdrawal 
or revision of all or a material portion 
of an applicable effluent limitation or 
standard. 

(9) Judicial remand of EPA promul¬ 
gated limitations guidelines, if the 
remand affects determinations in the 
guidelines which are essential to sup¬ 
port applicable standards and limita¬ 
tions in the permit; 

(10) Any modifications of permits 
specifically authorized by the act, e.g., 
under sections 301(h), 301(i) and (2); 

(11) As necessary under §§ 122.14(d) 
and 122.15(b); 

(12) Where the permit fails to apply 
any applicable standards or limita¬ 
tions; 

(13) Where other circumstances on 
which the permit was based have ma¬ 
terially and substantially changed 
since the permit was issued. 

(e) The following permit modifica¬ 
tions shall not require public notice 
and opportunity for hearing under 40 
CFR Part 124 unless they would 
render the applicable standards and 
limitations in the permit less strin¬ 
gent; or unless contested by the per¬ 
mittee: 

(1) Correction of typographical 
errors; 
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(2) A change requiring more fre¬ 
quent monitoring or reporting by the 
permittee 

(3) A change in an Interim compli¬ 
ance date, but not beyond 120 days 
and not where the change would inter¬ 
fere with the attainment of a final 
compliance date. 

(4) A change in ownership or control 
of a source which a permit where no 
other change In the permit is neces¬ 
sary and where transfer is approved 
under § 122.12(c); 

(5) A change in the construction 
schedule for a discharger which is a 
new source under section 306 of the 
Act and under § 122.47 of this part, 
when the discharge(s) regulated by 
the permit will not begin until the re¬ 
quired control and treatment facilities 
are operational; 

(6) Deletion of a point source out¬ 
fall, where the discharge from that 
outfall is terminated, and does not 
result in discharge of pollutants from 
other outfalls other than or in excess 
or those limited in the permit. 

§ 122.32 Permit reissuance. 

Any permittee who wishes to contin¬ 
ue to discharge after the expiration 
date of a permit must apply for a new 
permit under 40 CFR Part 124 Sub¬ 
part B of this chapter. 

§ 122.33 Extensions of expiring permits. 

(a) Where the Enforcement Division 
Director is the permit issuing authori¬ 
ty, the terms and conditions of an ex¬ 
pired permit are automatically ex¬ 
tended under 6 U.S.C 558(c) pending 
issuance of a new permit if: 

(1) The permittee has submitted a 
timely and sufficient application for a 
new permit under 40 CFR 124.12(b)(3); 
and 

(2) The delay in permit issuance has 
not been caused by actions of the per¬ 
mittee; and 

(3) The Enforcement Division Direc¬ 
tor is unable to issue a new permit 
before the expiration date of the pre¬ 
vious permit (e.g. where it is impracti¬ 
cable due to time or and resource con- 
train ts). 

(b) Permits extended under para¬ 
graph (a) of this section remain fully 
effective and enforceable against the 
discharger. 

(c) Where the permittee is not in 
compliance with the terms and condi¬ 
tions of the expiring permit: 

(1) The permit may be extended 
under this section and enforcement 
action may be taken based upon the 
extended permit: or 

(2) A permit extension under this 
section may be denied by the Enforce¬ 
ment Division Director. This denial 
shall be accomplished through written 
notification to the permittee that its 
permit application has been rejected 
due to noncompliance with the expir¬ 
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ing permit, leaving the discharger sub¬ 
ject to enforcement action for dis¬ 
charging without a permit. 

( Comment: The Director may also extend 
expiring permits in this manner if so au¬ 
thorized by State law.) 

Subpart E—Special NPOES Programs 

§ 122.40 In general. 

The following sections describe 
NPDES program coverage for certain 
categories of point source dischargers. 

§ 122.41 Disposal of pollutants into wells 
or into publicly owned treatment 
works. 

(a) The Director shall not allow un¬ 
controlled disposal of pollutants into 
wells within the State. Any such dis¬ 
posal shall be prohibited or controlled 
through the issuance of a permit strin¬ 
gent enough: 

(1) To protect the public health and 
welfare, and 

(2) To prevent pollution of ground 
and surface water resources. 

(b) Where part of a discharger’s 
process waste water is disposed into a 
well or into a publicly owned treat¬ 
ment works, thereby reducing the flow 
or level of pollutants that otherwise 
would be discharged, applicable efflu¬ 
ent limitations and standards in the 
permit shall reflect such disposal: Ef¬ 
fluent limitations and standards shall 
be calculated by multiplying the efflu¬ 
ent limitations or standards applicable 
to the total wastewater flow by the 
flow discharged into wells or publicly 
owned treatment works, and dividing 
the result by the total wastewater 
flow. Effluent limitations and stand¬ 
ards so calculated may be further ad¬ 
justed to make them more stringent if 
discharges into wells or publicly owned 
treatment works change the character 
or treatability of the pollutants being 
discharged to receiving waters. 

(Comment: The term “process waste 
water” is defined in 40 CFR 401.11(g).) 

(c) Paragraph (b) of this section 
shall not apply where promulgated ef¬ 
fluent limitation guidelines: 

(1) Control concentrations of pollut¬ 
ants discharged but not mass; or 

(2) Specify a different specific tech¬ 
nique for adjusting effluent limita¬ 
tions to account for well injection. 

Paragraph (b) of this section in no 
way alters a discharger’s obligation to 
meet any more stringent requirements 
established under §§ 122.14 and 122.15. 

§ 122.42 Concentrated animal feeding op¬ 
erations. 

(a) Animal feeding operations are 
point sources subject to the NPDES 
permit program. Concentrated animal 
feeding operations are subject to the 
individual permit program. Other 
animal feeding operations are subject 
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to the general permit program 
(§ 122.48). 

(b) Definitions. For the purpose of 
this part: 

(1) "Animal feeding operation ” 
means a lot or facility (other than an 
aquatic animal production facility) 
where the following conditions are 
met: 

(1) Animals (other than aquatic ani¬ 
mals) have been, are or will be stabled 
or confined and fed or maintained for 
a total of 45 days or more in any 12- 
month period, and 

(ii) Crops, vegetation, forage growth 
or post-harvest residues are not sus¬ 
tained in the normal growing season 
over any portion of the lot or facility. 

Two or more animal feeding oper¬ 
ations under common ownership are a 
single animal feeding operation if they 
are next to each other or if they use a 
common area or system for the dispos¬ 
al of wastes. 

(2) " Concentrated animal feeding 
operation ” means an animal feeding 
operation which meets the criteria set 
forth in paragraph (a)(2) (i), (ii) or (iii) 
of this section: 

(i) More than the numbers of ani¬ 
mals specified in any of the following 
categories are confined: 

(A) 1,000 slaughter and feeder cattle, 

(B) 700 mature dairy cattle (whether 
milked or dry cows), 

(C) 2,500 swine weighing over 55 
pounds. 

(D) 500 horses. 

(E) 10,000 sheep or lambs, 

(F) 55,000 turkeys, 

(G) 100,000 laying hens or broilers 
(if the facility has a continous over¬ 
flow watering), 

(H) 30,000 laying hens or broilers (if 
the facility has a liquid manure 
system), 

(I) 5,000 ducks. 

(J) 1,000 animal units: or 

(ii) More than the following num¬ 
bers and types of animals are con¬ 
fined: 

(A) 300 slaughter or feeder cattle, 

(B) 200 mature dairy cattle (whether 
milked or dry cows), 

(C) 750 swine weighing over 55 
pounds. 

(D) 150 horses. 

(E) 3,000 sheep. 

(F) 16,500 turkeys, 

(G) 30.000 laying hens or broilers (if 
the facility has continuous overflow 
watering), 

(H) 9,000 laying hens or broilers (if 
the facility has a liquid manure han¬ 
dling system). 

(I) 1,500 ducks, or 

(J) 300 animal units; 

and either one of the following condi¬ 
tions are met: 

(K) Pollutants are discharged into 
waters of the United States through a 
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manmade ditch, flushing system or 
other similar manmade device; or 

(L) Pollutants are discharged direct¬ 
ly into navigable waters which origi¬ 
nate outside of and pass over, across, 
through or otherwise come into direct 
contact with the animal confined in 
the operation. 

Provided, however , That no animal 
feeding operation is a concentrated 
animal feeding operation as defined 
above if such animal feeding operation 
discharges only in the event of a 25- 
year, 24-hour storm event. 

(iii) The Enforcement Division Di¬ 
rector or. where appropriate, the Di¬ 
rector determines that the operation is 
a significant contributor of pollution 
to waters of the United States, in ac¬ 
cordance with paragraph (e). 

(3) The term “animal unit*’ means a 
unit of measurement for any animal 
feeding operation calculated by adding 
the following numbers: the number of 
slaughter and feeder cattle multiplied 
by 1.0 plus the number of mature 
diary cattle multiplied by 1.4 plus the 
number of swine weighing over 55 
pounds multiplied by 0.4, plus the 
number of sheep multiplied by 0.1, 
plus the number of horses multiplied 
by 2.0 

(4) The term “man-made” means 
constructed by man and used for the 
purpose of transporting wastes. 

(c) Case-by-case designation of con¬ 
centrated animal feeding operations . 

(1) Notwithstanding any other provi¬ 
sion of this section, any animal feed¬ 
ing operation may be designated as a 
concentrated animal feeding operation 
where it is determined to be a signifi¬ 
cant contributor of pollution to the 
waters of the United States. In making 
this designation the Enforcement Divi¬ 
sion Drector or the Director shall con¬ 
sider the following factors: 

(1) The size of the animal feeding op¬ 
eration and the amount of wastes 
reaching waters of the United States; 

(ii) The location of the animal feed¬ 
ing operation relative to waters of the 
United States; 

(iii) The means of conveyance of 
animal w r astes and process wastewaters 
into waters of the United States; 

(iv) The slope, vegetation, rainfall, 
and other factors affecting the likeli¬ 
hood or frequency of discharge of 
animal wastes and process wastewaters 
into waters of the United States; and 

(v) Other such factors relating to 
the significance of the pollution prob¬ 
lem sought to be regulated. 

(2) No animal feeding operation with 
less than the numbers of animals set 
forth in paragraph (b)(2) (i) and (ii) of 
this section shall be designated as a 
concentrated animal feeding operation 
unless it meets one of the following 
conditions: 

(i) Pollutants are discharged into 
waters of the United States through a 


manmade ditch, flushing system or 
other similar manmade device; or 

(ii) Pollutants are discharged direct¬ 
ly into waters of the United States 
which originate outside of the facility 
and pass over, across, through the fa¬ 
cility or otherwise come into direct 
contact with the animals confined in 
the operation. 

In no case shall a permit application 
be required from a concentrated 
animal feeding operation designated 
under this paragraph until there has 
been an onsite inspection of the oper¬ 
ation and a determination that the op¬ 
eration should and could be regulated 
under the permit program. 

§122.43 Aquatic animal production facili¬ 
ties. 

(a) Aquatic animal production facili¬ 
ties, as defined in this section, are 
point sources subject to the NPDES 
permit program. Concentrated aquatic 
animal production facilities are sub¬ 
ject to the individual permit program. 
Other animal production facilities are 
subject to the general permit program 
(§ 122.48.) 

(b) Definitions. “Aquatic animal pro¬ 
duction facility” means a hatchery, 
fish farm, or other facility which con¬ 
tains: 

(1) Any species of fish or other 
aquatic animal [other than carp (Cy- 
prinus carpio), goldfish (Carassius aur- 
atus), or brown trout (Salmo trutta)] 
nonnative of the United States and 
from which there is a discharge at any 
time; or 

(2) Fish or other aquatic animals in 
ponds, raceways or other similar struc¬ 
tures for purposes of production, 
which are not closed ponds discharg¬ 
ing only during periods of excess 
runoff, and which discharge at least 30 
days per year. 

( Comment: Non-native fish are as defined 
in “Special Publication No. 6” of the Ameri¬ 
can Fisheries Society entitled, “A List of 
Common and Scientific Names of Fishes 
from the U.S. and Canada.’* “Special Publi¬ 
cation No. 6“ may be ordered through the 
American Fisheries Society, 1319 16th 
Street NW.. Washington. D.C. 20036.) 

(3) “Concentrated aquatic animal 
production facility” means any aquatic 
animal production facility, as defined 
in subparagraph (1) of this paragraph 
which: 

(i) Produces more than 20.000 
pounds of aquatic animals per year; or 

(ii) Is designated by the Enforce¬ 
ment Division Director, or where ap¬ 
propriate, the Director as a significant 
contributor of pollution to the waters 
of the United States in accordance 
with paragraph (c). 

(c) Case-by-case designation of con¬ 
centrated aquatic animal production 
facilities. Any aquatic animal produc¬ 
tion facility not otherwise falling 
within the definition provided in para¬ 


graph (b)(3) of this section may be 
designated as a concentrated aquatic 
animal production facility where the 
facility is determined to be a signifi¬ 
cant contributor of pollution to waters 
of the United States. In making this 
designation the Enforcement Division 
Director or, where appropriate, the Di¬ 
rector shall consider the following fac¬ 
tors: 

(1) The location of the facility with 
respect to waters of the United States; 

(2) The size of the facility; 

(3) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(4) Other such factors relating to 
the significance of the pollution prob¬ 
lem sought to be regulated. 

§ 122.44 Aquaculture projects. 

(a) Aquaculture projects, as defined 
in this section, are subject to the 
NPDES permit program through sec¬ 
tion 318 of the act, in accordance with 
40 CFR Part 125, Subpart C. 

(b) Definitions. For the purposes of 
this subpart: 

(1) “Aquaculture project” means a 
defined managed water area which 
uses discharges or pollutants into that 
designated area for the maintenance 
or production of harvestable fresh¬ 
water, estuarine, or marine plants or 
animals. 

(2) “Designated project area” means 
the portions of the waters of the 
United States within which the appli¬ 
cant for a permit plans to confine the 
cultivated species, using a method or 
plan or operation (including, but not 
limited to, physical confinement) 
which, on the basis of reliable scientif¬ 
ic evidence, is expected to insure that 
specific individual organisms compris¬ 
ing an aquaculture crop will enjoy in¬ 
creased growth attributable to the dis¬ 
charge of pollutants permitted under 
this part, and be harvested within a 
defined geographic area. 

§ 122.45. Separate storm Hewers. 

(a) Separate storm sewers, as defined 
in this section, are point sources sub¬ 
ject to the NPDES permit program. 
Concentrated storm sewers are subject 
to the individual permit program. 
Other separate storm sewers are sub¬ 
ject to the general permit program 
(§ 122.48.) 

(b) Definitions. (1) “Separate storm 
sewer” means a conveyance or system 
of conveyances (including but not lim 
ited to pipes, conduits, ditches, and 
channels) primarily used for collecting 
and conveying storm water runoff. 

(i) “Separate storm sewer” does not 
include any conveyance which dis¬ 
charges process water or storm water 
runoff contaminated by contact with 
aggregations of wastes, raw materials, 
or pollutant-contaminated soil, from 
lands or facilities used for industrial or 
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commercial activities, into waters of 
the United States or into separate 
storm sewer. Such discharges are sub¬ 
ject to the general provisions of this 
part. 

(ii) “Process waste water" means any 
water which, during manufacturing or 
processing, comes into direct contact 
with or results from the production or 
use of any raw material, intermediate 
product, finished product, byproduct, 
or waste product. 

(2) “Concentrated storm sewer" 
means any separate storm sewer as 
designated under paragraph (c) of this 
section. 

(c) Designation of concentrated 
storm sewers. The Enforcement Divi¬ 
sion Director, or where appropriate, 
the Director may designate a separate 
storm sewer as a “concentrated storm 
sewer." This designation may be made 
to the extqpt allowed or required by 
effluent guidelines promulgated for 
point sources in the separate storm 
sewer category; or when: 

(1) A water quality management 
plan containing requirements applica¬ 
ble to such point sources is approved; 
or 

(2) A separate storm sewer is deter¬ 
mined to be a significant contributor 
of pollution to the waters of the 
United States. In making this determi¬ 
nation the following factors shall be 
considered: 

(i) The location of the separate 
storm sewer with respect to waters of 
the United States; 

(ii) The size of the separate storm 
sewer; 

(iii) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(iv) Other such factors relating to 
the significance of the pollution prob¬ 
lems sought to be regulated. 

< Comment: An NPDES permit for dis¬ 
charges into waters of the United States 
from a separate storm sewer includes all 
conveyances which are a part of that sepa¬ 
rate storm sewer system, even though there 
may be several owners-operators of such 
conveyances. An NPDES permit for dis¬ 
charges of pollutants from separate storm 
sewers does not cover discharges of pollut¬ 
ants into those sewers from point sources 
which are not part of the separate storm 
sewer systems (see paragraph (b)(l)(i) of 
this section). Discharges into separate storm 
sewers from point sources which are not 
part of the separate storm sewer systems 
are subject to the general provisions of this 
part.) 

§ 122.46 Silvicultural activities. 

(a) Silvicultural point sources, as de¬ 
fined in this section, are point sources 
subject to the NPDES permit pro¬ 
gram. 

(b) Definitions. (1) “Silvicultural 
point source" means any discernible, 
confined and discrete conveyance re¬ 
lated to rock crushing, gravel washing, 
log sorting or log storage facilities 


which are operated in connection with 
silvicultural activites and from which 
pollutants are discharged into waters 
of the United States. It also includes 
silvicultural activities designated by 
the Enforcement Division Director or, 
where appropriate, the Director under 
paragraph (c) of this section. 

( Comment ■ The term does not include 
non-point source silvicultural activities such 
as nursery operations, site preparation, re¬ 
forestation and subsequent cultural treat¬ 
ment, thinning, prescribed burning, pest 
and fire control, harvesting operations, sur¬ 
face drainage, and road construction and 
maintenance from which there is runoff 
during precipitation events, unless they 
have been designated as a significant con¬ 
tributor of poUution under paragraph (c). 
However, some of these activities (such as 
stream crossing for roads) may involve point 
source discharges of dredged or fill material 
which may require a section 404 permit (see 
33 CFR 209.120).) 

(2) “Rock crushing and gravel wash¬ 
ing facilities" means facilities which 
process crushed and broken stone, 
gravel and riprap (see 40 CFR Part 
436, Subpart B, and the effluent limi¬ 
tations guidelines pursuant thereto). 

(3) “Log sorting and log storage fa¬ 
cilities" means facilities whose dis¬ 
charges result from the holding of un¬ 
processed wood, i.e. logs or roundwood 
with bark or after removal of bark in 
self-contained bodies of water (mill 
ponds or log ponds) or stored on land 
where water is applied intentionally 
on the logs (wet decking). (See 40 CFR 
Part 429, Subpart J, and the effluent 
limitations guidelines pursuant there¬ 
to.) 

(c) Case-by-case designations. A silvi¬ 
cultural activity may be designated as 
a silvicultural point source where it is 
determined to be a significant contrib¬ 
utor of pollution to waters of the 
United States by the Enforcement Di¬ 
vision Director or, where appropriate, 
the Director. In making this designa¬ 
tion the following factors shall be con¬ 
sidered. 

(1) The location of the activity with 
respect to waters of the United States; 

(2) The size of the activity; 

(3) The quantity and nature of the 
pollutants reaching waters of the 
United States; and 

(4) Other such factors relating to 
the significance of the pollution prob¬ 
lems sought to be regulated. 

§ 122.47 New sources and new dischargers. 

(a) Definitions. (1) “New source" 
and “new discharger" are defined in 
§ 122.3(t). 

(2) “Source" means any building, 
structure, facility or installation from 
which there is or may be the discharge 
of pollutants; 

(3) “Existing source" means any 
source which is not a new source or a 
new discharger; 


(4) “Site" means the land or water 
area upon which a source and its 
water pollution control facilities are 
physically located, including but not 
limited to adjacent land used for util¬ 
ity systems, as repair, storage, ship¬ 
ping or processing areas, or other 
areas Incident to the industrial manu¬ 
facturing or water pollution treatment 
process; 

(5) “Facilities or equipment" means 
buildings, structures, process or pro¬ 
duction equipment or machinery 
which form a permanent part of the 
new source and which will be used in 
its operation provided that the value 
of such facilities or equipment repre¬ 
sents a substantial commitment to 
construct. It does not include facilities 
or equipment used in connection with 
feasibility, engineering and design 
studies regarding the source. 

(b) Criteria and standards for new 
source determination— 

(1) The following construction activi¬ 
ties result in a new source as defined 
in 40 CFR 122.3(t): 

(1) Construction of a source on a site 
where another source(s) is not located; 
or 

(ii) Construction of a source on a site 
where another source is located: Pro¬ 
vided , That the process or production 
equipment which causes the discharge 
of pollutants from the other source is 
totally replaced by this construction. 

The fact that a source is constructed 
on a site so that it shares or uses 
common land or water areas of an¬ 
other source for utility systems, 
repair, storage, or shipping does not 
prevent that source from being consid¬ 
ered a new source. 

(2) The modification of an existing 
source by changing existing process or 
production equipment, replacing exist¬ 
ing process or production equipment 
(except as provided in paragraph 
(a)(2) of this section) or by the addi¬ 
tion of such equipment on the site of 
the existing source which results in a 
change in the nature or quantity of 
pollutants discharged is not a new 
source under this section. Modifica¬ 
tions of this nature are subject to the 
provisions of § 122.31. 

(3) Construction of a new source as 
defined under 40 CFR 122.3(t) has 
commenced if the owner or operator 
has: 

(i) Begun, or caused to being as part 
of a continuous on-site construction 
program: 

(A) Any placement, assembly, or in¬ 
stallations of facilities; 

(B) Significant site preparation work 
including clearing or excavations or re¬ 
moval of existing buildings, structures 
or facilities which is necessary for the 
placement, assembly, or installation of 
new source facilities or equipmemt; or 

(ii) Entered a binding contractual 
obligation for the purchase of facili- 
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ties or equipment which are intended 
to be used in its operation within a 
reasonable time (unless delays result 
solely because of requirements of 
State or Federal law. Options to pur¬ 
chase or contacts which can be termi¬ 
nated or modified without substantial 
loss and contracts for feasibility, engi¬ 
neering and design studies do not con¬ 
stitute a contractual obligation under 
this paragraph. 

<c) Requirement of an environmen¬ 
tal impact statement (1) The issuance 
of a permit to a new source: 

(1) By the Enforcement Division Di¬ 
rector may be a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen¬ 
tal Policy Act of 1969 (NEPA), 33 
U.S.C. 4321 et seq. and therefore may 
be subject to the environmental review 
provisions of NEPA as set out in 40 
CFR 6.9000 et seq. 

(ii) By the Director is not a major 
Federal action and therefore does not 
require EPA to conduct an environ¬ 
mental review. 

(2) If the final enviromental impact 
statement under 40 CFR 6.916 recom¬ 
mends that a new source permit be 
denied, the Enforcement Division Di¬ 
rector shall deny issuance of the 
permit under 40 CFR 124.61, stating 
measures that the owner or operation 
of the new source must take in order 
to receive a permit; 

(3) If the final environmental impact 
statement under 40 CFR 6.916 recom¬ 
mends that a new source permit be 
issued upon satisfaction of certain con¬ 
ditions, the Enforcement Division Di¬ 
rector shall not issue the permit 
unless the permit contains terms and 
conditions requiring the permittee to 
take the actions identified by the final 
environmental impact statement as 
necessary to prevent or minimize any 
significant adverse environmental 
impact. 

(4) No onsite construction of a new 
source for which an EIS is determined 
to be required shall commence before 
issuance of a final permit or before 15 
days after Issua nce o f a negative decla¬ 
ration under 40 CFR 6.908 unless such 
construction is approved by the En¬ 
forcement Division Director upon a 
finding that the construction will not 
cause significant adverse environmen¬ 
tal impact. 

(5) The owner or operator must 
notify the Enforcement Division Di¬ 
rector of any onsite construction 
which begins before the times speci¬ 
fied in paragraph (c) of this section. If 
onsite construction begins in violation 
of this paragraph, the Enforcement 
Division Director shall advise the 
owner or operator that it is proceeding 
with construction at its own risk, and 
that such construction activities con¬ 
stitute grounds for denial of a permit. 


The Enforcement Division Director 
may seek a court order to enjoin con¬ 
struction in violation of this para¬ 
graph. 

(d) Effect of compliance with new 
source performance standards . (1) Any 
new source which meets the applicable 
promulgated new source performance 
standards, or any new discharger 
which constructs its facilities to meet 
applicable new source performance 
standards promulgated before the 
commencement of discharge, shall not 
be subject to any more stringent new 
source performance standard or 
(except as provided in paragraph 
(d)(2) of this section) to any technol¬ 
ogy-based standard under section 
301(b)(2) of the Act for the shortest of 
the following periods: 

(1) Ten years from the date that con¬ 
struction is completed or; 

(ii) Ten years from the date the 
source begins to discharge pollutants; 
or 

(iii) The period of depreciation or 
amortization of the facility for the 
purposes of section 167 or 169 (or 
both) of the Internal Revenue Code of 
1954. 

( Comment: The provisions of this para¬ 
graph do not apply to existing sources 
which modify their pollution control facili¬ 
ties or construct new pollution control fa¬ 
cilities and achieve performance standards, 
but which are not new sources under 
§ 122.3(t) or new discharges as defined under 
122.3(t) and do not meet the requirements 
of this paragraph.) 

(2) The protection from more strin¬ 
gent standards of performance afford¬ 
ed by paragraph (d)(1) of this section 
does not apply to: 

(i) Additional or more stringent 
permit conditions which are not tech¬ 
nology based, e.g., conditions based on 
water quality standards, effluent 
standards or prohibitions under 
307(a); and 

(ii) Additional permit conditions con¬ 
trolling pollutants not controlled by 
the applicable new source perform¬ 
ance standards. 

(3) At the expiration Qf the “protec- 
tion period” afforded by paragraph 
(d)(1), of this section, the owner or op¬ 
erator of the new source must be in 
compliance with the requirements of 
section 301(b)(2) and any other appli¬ 
cable requirements of the Act. No ad¬ 
ditional period for achieving compli¬ 
ance with these requirements shall be 
allowed. 

(4) In accordance with §§ 122.13(i) 
and 122.17(d), the owner or operator 
of a new source or a new discharger 
shall install and have operating all 
pollution control equipment required 
to meet the terms and conditions of its 
permit before beginning to discharge. 
Within the shortest feasible time (not 
to exceed 60 days) from the com¬ 
mencement of discharge, the owner or 


operator shall “start up” the pollution 
control treatment systems and have 
their operations stabilized so as to 
meet all permit terms and conditions. 

§ 122.48 General permit program. 

(This section is reserved. Final regu¬ 
lations based on regulations proposed 
in the Federal Register on February 
4, 1977, will be incorporated here at 
the time of final promulgation.) 

§ 122.49 Special considerations under Fed¬ 
eral law. 

Permits shall be consistent with and 
reflect requirements under applicable 
Federal laws other than the act, and 
to the extent that they do not conflict 
with requirements of law, require¬ 
ments under Executive orders. Such 
Federal requirements include but are 
not limited to the following: 

(a) Executive Order 11990 ( Protec¬ 
tion of Wetlands ). 

(Comment Wetlands are defined in 
§ 122.3(s) and are also subject to the EPA 
policies on the protection of wetlands set 
out in 38 FR 10834 (May 2, 1973) and guide¬ 
lines Implementing section 404(bXl) of the 
Act (40 CFR Part 230). There is a presump¬ 
tion against the discharge of pollutants into 
wetlands and such discharges will only be 
authorized in unusual circumstances.) 

(b) Executive Order 11988 ( Preserva¬ 
tion of Floodplains ). 

(c) Sections 3, 4, and 5 of the Wild 
and Scenic Rivers Act, 16 U.S.C. 1273 
et seq. 

(d) The National Historic Preserva¬ 
tion Act of 1966, 42 U.S.C. 4321 et seq. 
(and the related Executive Order 
11593). 

(e) The Land and Water Conserva¬ 
tion Act 16 U.S.C. 460 et seq. 

(f) Section 7 of the Endangered Spe¬ 
cies Act 16 U.S.C. 1531 et seq. 

(g) Section 307 of the Costal Zone 
Management Act 16 U.S.C. 1451 et 
seq. 

( Comment NPDES permits must be con¬ 
sistent with approved coastal zone manage¬ 
ment plans by virtue of sections 307(cX3)(A) 
(federally issued permits) and 307(cXl) (ap¬ 
proval and oversight of State permit pro¬ 
grams).) 

(h) The Solid Waste Disposal Act as 
amended by the Resource Conserva¬ 
tion and Recovery Act of 1976, 42 
U.S.C. 6901 et seq. 

(i) The Safe Drinking Water Act 42 
U.S.C. 300f et seq. 

(j) The Marine Protection, Research, 
and Sanctuaries Act (the Ocean 
Dumping Act), 33 U.S.C. 1401 et seq. 

Subpart F—Miscellaneous 

§ 122.60 Delegation of authority. 

Subject to the appeal provisions and 
the national security responsibility 
provision of part 124 of this chapter, 
the following authorities are hereby 
delegated to each of the enforcement 
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division directors for the region in 
which they are located: 

(a) The authority to issue, condition, 
revoke, modify, deny, monitor, and en¬ 
force permits for discharges regulated 
by the NPDES program under sections 
318, 402, and 405 of the act. 

(b) The authority to receive permit 
applications and related documents 
from States and to object in writing to 
the issuance of permits under section 
402(b)(5) of the act or (if such permits 
are outside the guidelines and require¬ 
ments of the act) under sections 402(d) 
(1), (2), and (4) of the act. 

(c) The authority under section 
403(c) of the act to issue permits 
under section 402 of the act for a dis¬ 
charge into the territorial sea, the con¬ 
tiguous zone, or the oceans before the 
promulgation of guidelines under sec¬ 
tion 403(c) of the act. including the de¬ 
termination that issuance is in the 
public interest. 

(d) The authority granted to the Ad¬ 
ministrator by section 308(a), and if 
exercised in conformance with part 
124 of this chapter, section 308(b) of 
the act. 

(e) The authority to grant variances 
granted to the Administrator under 
sections 301(c), 301(g), and 316(a) of 
the act. 

(f) The authority to grant time ex¬ 
tensions of statutory compliance dates 
under sections 301(i) (1) and (2) and 
301(k) of the act. 

(g) The authority to establish water 
quality related effluent limitations 
under section 302 of the act. 


2. 40 CFR Part 123 is proposed to be 
revised as follows: 

PART 123—STATE PERMIT PROGRAM 
REQUIREMENTS 

Subport A—General 

Sec. 

123.1 Scope and purpose. 

123.2 Definitions. 

123.3 Program description. 

123.4 Attorney general's statement. 

123.5 Memorandum of agreement. 

Subport B—Requirement To Obtain a Permit 

123.11 Requirement to obtain a permit. 

Subport C—Acquisition of Information 

123.21 Application for a permit. 

123.22 Receipt and use of Federal informa¬ 
tion. 

123.23 Transmission of information to 
EPA. 

123.24 Identity of signatories to permit 
program forms. 

Subport 0—Permit it cue nee Procedures 

123.31 Permit issuance procedures. 

Subport E—Terms ond Conditions of Permits 

123.41 Prohibited discharges. 

123.42 Applicable standards and limita¬ 
tions, and other requirements. 

123.43 NPDES determinations. 


123.44 Control of disposal of pollutants 
into wells. 

Subport F-Durolion end Review of Permits 

123.51 Duration of issued permits. 

123.52 Transfer, modification, and reis¬ 
suance of permits. 

Subpart G—Inspections, Monitoring, Entry, ond 
Reporting 

123.61 Inspections, monitoring, entry, and 
reporting. 

Subport H—Enforcement Provisions 

123.71 Receipt and followup of notifica¬ 
tions and reports. 

123.72 Enforcement. 

Subpart I—Resources, Planning, ond Other 
Requirements 

123.81 Availability of resources. 

123.82 Continuing planning process. 

123.83 Agency Board membership. 

Subport J—Procedure for Approval of State Permit 
Programs 

123.91 Section 402 approval process. 

123.92 Section 404 approval process. 

Subport K—Revisions to Approved State Permit 
Programs 

123.101 Procedure for revision of State 
permit programs. 

123.102 Program revisions under the Clean 
Water Act of 1977. 

123.103 Other program revisions. 

Authority: Titles III, IV, and V, Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217), 33 U.S.C. 1251 et. seq. 

Subpart A-General 

§ 123.1 Purpose and scope. 

(a) This part specifies procedural 
and other requirements which must be 
present in State permit programs in 
order to obtain approval of the Admin¬ 
istrator under sections 318 (aquacul¬ 
ture), 402 (NPDES), 404 (dredged or 
fill), or 405 (sewage sludge) of the act. 
Except as expressly provided, each of 
the guidelines in this part applies to 
any State permit program which im¬ 
plements any of these sections. 

(Comment* In many cases sections of this 
part incorporate by reference particular sec¬ 
tions of parts 122, 124, and 125. Since these 
parts describe the National Pollutant Dis¬ 
charge Elimination System and its proce¬ 
dures and standards, they are not directly 
applicable to State programs developed 
under section 404 of the act. EPA will soon 
propose program operation regulations In 
part 126 that will establish more specific 
procedures and standards for State 404 pro¬ 
grams. Until these part 126 regulations are 
proposed, however, the referenced sections 
of parts 122, 124, and 125 may serve as 
useful guidance for States in formulating 
their 404 programs. Consequently comments 
have been frequently inserted into these 
regulations to point out the relationships of 
certain sections of parts 122, 124, and 125, as 
well as the dredged or fill regulations of the 
U.S. Army Corps of Engineers, to State 404 
programs.) 


(b) A submitted State permit pro¬ 
gram which conforms to the applica¬ 
ble guidelines of this part and which 
meets the requirements of sections 
318, 402, 404, or 405 of the act and this 
part shall be approved by the Adminis¬ 
trator with respect to the section or 
sections for which the requirements 
are met, subject to the following con¬ 
ditions: 

(1) A State permit program will not 
be approved by the Administrator 
under section 402 of the act unless it 
also satisfies the requirements of sec¬ 
tions 306(c). 308(c), 318, and 405 of the 
act for State authorization to imple¬ 
ment those sections. The permit pro¬ 
grams under sections 318 and 405 may 
not be approved independent of and 
must be incorporated into all section 
402 permit programs. 

(2) A State permit program will not 
be approved by the Administrator 
under section 404 of the act unless it 
also satisfies the requirements of sec¬ 
tion 308(c> of the act for State au¬ 
thorization to implement that section. 

(c) Upon approval (and upon subse¬ 
quent notification from the State that 
it is administering the permit program 
for purposes of section 404), the Ad¬ 
ministrator (in the case of the section 
402 programs) or the Secretary (in the 
case of section 404 programs), shall 
suspend the issuance of permits for 
those activities subject to the ap¬ 
proved program. 

(d) Any State permit program ap¬ 
proved by the Administor shall at all 
times be conducted in accordance with 
statutory requirements, and the appli¬ 
cable sections of this part and parts 
122, 124, 125, and 126. 

(Comment .*• As noted In the foregoing com¬ 
ment, parts 122, 124, and 125 are not direct¬ 
ly applicable to State 404 programs. Howev¬ 
er, because the legislative history of the 
Clean Water Act Amendments of 177 indi¬ 
cate that the process and requirements for 
approving State 404 programs closely paral¬ 
lel the NPDES State approval process, it is 
anticipated that the regulations being devel¬ 
oped to specify 404 standards and proce¬ 
dures (i.e., part 126) will, as far as partica- 
ble, be similar to pertinent sections of parts 
122, 124, and 125.) 

(e) No State permit program will be 
approved under this part unless the 
State has the necessary authority and 
resources and agrees to implement all 
requirements of the particular 
program(s) for which it is seeking ap¬ 
proval. 

( Comment: No partial program approvals 
will be granted. State programs which do 
not meet all the requirements of sections 
318, 402, and 405 will not receive approval 
under section 402. In particular. States must 
implement the Clean Water Act of 1977 
(Pub. L. 95-217) amendments to sections 313 
(Federal facilities); 304(e) (best manage¬ 
ment practices): and 402(b)(8) (pretreat¬ 
ment). States are not required to implement 
the amendments listed In § 123.102(a) of this 
part, since the State would then be adopting 
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and enforcing more stringent requirements 
under section 510 of the act. Similarly, all 
the requirements of section 404 must be sat¬ 
isfied prior to approval of a State’s 404 pro¬ 
gram. 

Although these regulations require States 
to administer complete programs. EPA rec¬ 
ognizes that, as a matter of law, a State may 
lack authority to exercise Jurisdiction over 
discharges from facilities on Indian lands. 
The lack of such authority does not consti¬ 
tute grounds for refusal to authorize State 
administration of a program; however, to 
the extent that States have authority to ex¬ 
ercise jurisdiction, they are required to do 
so.) 

(f) Nothing in this part precludes a 
State from: 

(1) Adopting or enforcing any appli¬ 
cable standards and limitations or 
other requirements which are more 
stringent than those required under 
the act; or 

(2) Operating a permit program with 
a greater scope of coverage than re¬ 
quired under the act. 

(g) A State permit program ap¬ 
proved under this part is established 
under State law and. subject to Feder¬ 
al oversight, functions in lieu of the 
Federal program. 

(Comment EPA has a continuing respon¬ 
sibility to oversee the operation of State 
programs. States must cooperate with EPA 
and assure that it has access to information 
which it requests in order to carry out this 
responsibility. See § 123.23(e).) 

§ 123.2 Definitions. 

(a) In the case of section 402 pro¬ 
grams, the definitions in part 122 
apply to this part. 

(b) In the case of section 404 pro¬ 
grams, the definitions in part 126 
apply to this part. 

(Comment Until part 126 regulations are 
developed for State 404 programs, in formu¬ 
lating their programs States should consult 
with EPA to insure that their definitions 
are consistent with those in part 126.) 

§ 123.3 Program description. 

The Governor of any State desiring 
to administer a permit program shall 
submit to the Administrator a full and 
complete description of each program 
it proposes to establish and administer 
under State law or under an interstate 
compact. At a minimum, the program 
description must include: 

(a) A description of how the State 
intends to carry out its responsibilities 
under the act; 

(b) A description ( including organi¬ 
zation charts) of the organization and 
structure of the State agency or agen¬ 
cies which will have responsibility for 
administering the permit program. In 
addition, in the case of 404 programs. 
States must designate one State 
agency to be responsible for issuing 
404 permits. The program description 
must include how a State 404 agency 
will interact with other State and local 


agencies and also the agency’s statuto¬ 
ry and regulatory responsibilities; 

( Comment- The precise nature of State- 
local institutional relations in approvable 
State 404 programs is under consideration 
by EPA and may be addressed in subsequent 
State 404 programs operation regulations. 
Comments are welcomed.) 

(c) A description of State procedures 
for the issuance of permits, including 
any State appellate review procedures; 

(d) A description of the State’s prior¬ 
ities for issuance of permits; 

(e) A description of the State’s prior¬ 
ities for enforcement of permits, in¬ 
cluding a complete description of the 
State’s compliance tracking and en¬ 
forcement program. In addition, in the 
case of 404 programs. States must 
demonstrate the steps taken and the 
mechanisms established to assure that 
a coordinated enforcement strategy 
will be pursued by the State, the 
Corps of Engineers and EPA; 

(f) A description of the funding ar¬ 
rangement and personnel qualifica¬ 
tions for the State’s programs, as re¬ 
quired under subpart I of this part; 
and an explanation of why these will 
be sufficient to effectively implement 
the requirements of this part, includ¬ 
ing permit compliance and enforce¬ 
ment requirements specified in 
§ 123.72; and 

(g) Copies of any forms (other than 
uniform national forms established by 
the Administrator) which the State in¬ 
tends to use in its application, public 
notice, permit issuance, monitoring, or 
other program procedures. 

<Comment Forms used by States need not 
be identical to the forms used by EPA or 
the Corps of Engineers, but should require 
substantially the same information. State 
NPDES permit forms must contain or not 
be inconsistent with the conditions listed 4n 
40 CFR 122.14.) 

<h) In the case of State 404 pro¬ 
grams, a memorandum of agreement 
with the Secretary of the Army, which 
shall include: 

(1) An identification of those waters 
in which the Corps of Engineers will 
suspend the issuance of section 404 
permits upon approval of the State’s 
program by tjie Administrator; 

(2) An identification of those waters 
identified in paragraph (h)(1) of this 
section in which the Corps of Engi¬ 
neers will retain authority to issue 
permits under sections 9 and 10 of the 
Rivers and Harbors Act of 1899 (i.e., 
historically navigable waters), and pro¬ 
cedures whereby the corps and the 
State will jointly process section 10/ 
404 permits in such waters; 

(3) Those individual and general per¬ 
mits, if any, issued by the U.S. Army 
Corps of Engineers, the terms and con¬ 
ditions of which the State intends to 
administer and enforce (including in¬ 
spection, monitoring, and surveillance 


responsibilities) upon receiving ap¬ 
proval of its program; 

(4) Procedures whereby the Corps of 
Engineers will transfer to the State 
pending 404 permits and other rele¬ 
vant information, as specified in 
§ 123.22, which will also include proce¬ 
dures to insure that the State will not 
issue a 404 permit which the corps has 
determined is a major Federal action 
significantly affecting the quality of 
the human environment until at least 
30 days after the corps has completed 
an environmental impact statement on 
the permit. 

(5) Assurance that the State will not 
issue any 404 permit for an activity 
which in the judgment of the Corps of 
Engineers, after consultion with the 
Secretary of the Department in which 
the Coast Guard is operating, would 
substantially impair anchorage or 
navigation of any navigable waters. 

(6) Those “classes or categories,” if 
any, of proposed State permits which 
the Corps of Engineers wishes to waive 
its rights to review; and 

(7) Other matters as the Corps of 
Engineers and the State may deem ap¬ 
propriate. 

(Comment States that regulate the dis¬ 
charge of dredged or fill material in those 
waters which, by virtue of section 404(g)(1), 
will require a Corps of Engineers permit 
after the State program approval are 
strongly encouraged to establish in this 
memorandum of agreement procedures pro¬ 
viding for joint processing of permits, in¬ 
cluding joint public notices and public hear¬ 
ings.) 

§ 123.4 Attorney General’s statement 

(a) Any State desiring to administer 
a permit program shall submit a state¬ 
ment from the State attorney general 
(or the attorney for those State agen¬ 
cies which have independent legal 
counsel), that the laws of the State, or 
the interstate compact, as the case 
may be. provide adequate authority, 
including authority to levy civil and 
criminal penalties and obtain injunc¬ 
tive relief, to carry out the program 
described under § 123.3 and to meet 
the requirements of this part. The At¬ 
torney General’s statement shall in¬ 
clude citations to specific statutes, ad¬ 
ministrative regulations, and, where 
appropriate, judicial decisions to sup¬ 
port claims of adequate legal authori¬ 
ty. 

(Comment’ Where jurisdiction is claimed 
over activities on Indian lands, the state¬ 
ment shall contain appropriate citations set¬ 
ting forth the State's authority.) 

(b) In the case of 404 programs, in 
addition to certifying the authorities 
described in paragraph (a) of this sec¬ 
tion, the Attorney General’s state¬ 
ments must also contain; 

(1) An analysis of the State’s law 
prohibiting the taking of private prop¬ 
erty without just compensation, in- 
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eluding any applicable judicial inter¬ 
pretations, and assurance that this 
will not adversely affect the successful 
implementation of the State’s regula¬ 
tion of the discharge of dredged or fill 
t material; 

(2) A certification that, upon pro¬ 
gram approval, the State has each of 
the following authorities to prohibit, 
deny, restrict, or withdraw the specifi¬ 
cation of disposal sites for the dis¬ 
charge of dredged or fill material in 
any defined area of those waters in 
which the Secretary of the Army will 
suspend the issuance of permits: 

(i) The application of the criteria 
contained in part 230 of this chapter; 

(ii) A determination that the dis¬ 
charge of dredged or fill materials into 
such areas will have an unacceptable 
adverse effect on municipal water sup¬ 
plies, shellfish beds and fishery areas 
(including spawning and breeding 
areas), wildlife of recreational areas; 

(Comment The above authority to pro¬ 
hibit. deny, restrict, or withdraw the specifi¬ 
cation of disposal sites should not be limited 
to situations where an application for a 404 
permit has been made, but should also in¬ 
clude the capability to designate areas 
which will not be available for disposal site 
specification, as described in 40 CFR 
230.7(d). Nothing in paragraph (bXl), of 
this section is intended to limit the Adminis¬ 
trator’s authority to take similar actions 
under section 404(c) of the Act.) 

(c) The authorities cited by the 
State attorney general or other legal 
officer as authority to meet the re¬ 
quirements of sections 402 or 404 of 
the act, and the following require¬ 
ments of this part shall be in the form 
of lawfully adopted State statutes or 
regulations and shall be in full force 
and effect at the time the Attorney 
General or other legal officer signs 
the statement required by paragraph 

(a) of this section: 

(1) Section 123.11 (requirement to 
obtain a permit); 

(2) Section (application for a 
permit); 

(3) Section 123.23(a)(2) (transmis¬ 
sion of information to EPA); 

(4) Section 123.24 (identity of signa¬ 
tories); 

(5) Section 123.31 (permit issuance 

nrnrpHnrAQ V 

(6) Section 123.41 (prohibited dis¬ 
charges); 

(7) Section 123.42 (applicable stand¬ 
ards and limitations); 

(8) Section 123.51 (duration of issued 
permits); 

(9) Section 123.52 (transfer, modifi¬ 
cation and reissuance of permits); 

(10) Section 123.61 (inspections, 
monitoring, entry, and reporting); and 

(11) Section 123.72(a)-(h) (enforce¬ 
ment). 

(Com ment Where the above-cited sections 
of Part 123 incorporate by reference sec¬ 
tions of 40 CFR Parts 122. 124, or 125. the 
Incorporations should be viewed as guidance 


for the purposes of State 404 programs until 
40 CFR Part 126 regulations are developed, 
in addition. States should utilize the proce¬ 
dures and criteria set forth In 33 CFR Parts 
320. 323 and 325 of the regulations of the 
U.S. Army Corps of Engineers as interim 
guidance in formulating their 404 pro¬ 
grams.) 

(d) In the case of State 402 pro¬ 
grams, in addition to the requirements 
listed in paragraph (c) of this section, 
the following requirements shall be in 
the form of lawfully promulgated 
State statutes or regulations and shall 
be in full force and effect at the time 
the Attorney General or other legal 
officer signs the statement required by 
paragraph (a) of this section: 

(1) Section 123.42 (NPDES determi¬ 
nations); and 

(2) Section 123.44 (control of dispos¬ 
al of pollutants into wells). 

§ 123.5 Memorandum of agreement 

(a) Prior to approval by the Adminis¬ 
trator of any State permit program, 
the Director and the Regional Admin¬ 
istrator shall execute, and the Admin¬ 
istrator shall approve by signature, a 
memorandum of agreement which de¬ 
scribes the manner in which the 
permit program will be administered 
by the State and reviewed by EPA. 

(b) Such memorandum of agreement 
shall be reviewed and revised as neces¬ 
sary, but at least once every 3 years 
EPA will undertake a comprehensive 
review of the Memorandum to insure 
its consistency with statutory amend¬ 
ments and EPA policies. 

(c) The memorandum of agreement 
shall include but not be limited to, the 
following topics: 

(1) Application of EPA policies; 

(2) Permit issuance and review; 

(3) Compliance monitoring; 

(4) Enforcement; including funding 
arrangements for effective litigation 
support for the State attorneys gener¬ 
al or other appropriate legal officers; 

(5) Reporting and transmission of in¬ 
formation (which in the case of State 
404 programs, shall include assurance 
that the State will transmit to the 
U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service, and the 
National Marine Fisheries Service 
copies of all proposed permits at the 
same time such proposed permits are 
transmitted to the Regional Adminis¬ 
trator pursuant to § 123.23(a)). 

(6) In the case of 402 programs, pro¬ 
cedures for overview of permits by 
EPA, including a statement on the 
scope of the waivers available under 
sections 402(d)(3) (a), (e), or (f) of the 
act. While the Regional Administrator 
and the State may agree to waive EPA 
review of certain “classes or catego¬ 
ries" of permits, no waiver may be 
granted for the following point 
sources and activities; 


(i) Discharges from publicly-owned 
treatment works with a daily average 
discharge exceeding 0.5 million gallons 
per day; 

(ii) Discharges of unpolluted cooling 
water with a daily average discharge 
exceeding 1 million gallons per day; 

(iii) All other discharges with a daily 
average discharge exceeding 0.1 mil¬ 
lion gallons per day; 

(iv) Discharges into the territorial 
sea, the contiguous zone or the oceans; 

(v) Discharges of toxic pollutants, in¬ 
cluding discharges covered by effluent 
standards, prohibitions or limitations 
under sections 307(a) or 301(b)(2) (C) 
and (D) of the act; 

(vi) Discharges of hazardous pollut¬ 
ants listed under section 311 of the 
act; or 

(vii) Discharges which may affect 
the waters of a State other than the 
one in which the discharge originates. 

(7) In the case of 404 programs, a 
statement on the scope of the waivers 
available in sections 404 (k) or (1) of 
the act. While the Regional Adminis¬ 
trator and the State, with the concur¬ 
rence of the U.S. Army Corps of Engi¬ 
neers, the U.S. Fish and Wildlife Serv¬ 
ice, and the National Marine Fisheries 
Service, may agree to waive Federal 
review of certain “classes or catego¬ 
ries" of permits, as provided in 40 CFR 
§ 126, no waiver may be granted for 
the following activities: 

(i) Discharges of toxic pollutants 
listed under sections 307(a) of the act; 

(ii) Discharges of hazardous pollut¬ 
ants listed under section 311 of the 
act; 

(iii) Discharges which may affect the 
waters of a State other than one from 
which a discharge originates; 

(iv) Discharges incidental to activi¬ 
ties described in 404(fX2) of the act 
(activities having as their purpose 
bringing an area of the waters of the 
United States into a new use, where 
the flow and circulation of waters may 
be impaired or their reach reduced); 

(v) Discharges into wetlands, as de¬ 
fined by 40 CFR 122.3(s)(l); or 

(vi) Proposed general permits. 

(Comment: When further decisions are 
made on how activities subject to subsec¬ 
tions 404 (f) and (t) of the act wlU relate to 
State 404 programs, other activities may be 
added to this list. Comments are welcomed.) 

(8) Provisions for modification of the 
memorandum of agreement by the Re¬ 
gional Administrator and the Director, 
with the aproval of the Administrator. 

(d) An approved State's failure to 
comply with the terms of the memo¬ 
randum of agreement constitutes 
grounds for withdrawal of EPA pro¬ 
gram approval under the authorities 
of sections 402(c) (2) and (3) or 404(i). 
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Subpart B—Requirement To Obtain a Permit 

§ 123.11 Requirement to obtain a permit 

(a) State 402 permit programs must 
have a statute or regulation, enforce¬ 
able in State courts, which prohibits 
discharges of pollutants by any person 
(including Federal facilities) except as 
authorized by a permit in effect under 
the State program or under section 
402 of the act, or unless the discharge 
is exempted from this requirement 
under 40 CFR 122.4. 

(b) State 404 permit programs, as de¬ 
scribed under § 123.3 must have a stat¬ 
ute or regulation, enforceable in State 
courts, which prohibits the discharge 
of dredged or fill material by any 
person except as authorized by a 
permit in effect under the State pro¬ 
gram or under section 404 of the act, 
or unless the discharge is exempted 
from this requirement under section 
404(g)(1), 404(f)(1), or 404(r) of the 
act. 

( Comment: Section 123.1(f) of this part 
makes it clear that States are not preempt¬ 
ed from adopting more stringent standards 
or regulating more activities that the act re¬ 
quires. For example. States may choose to 
regulate certain minor categories of dis¬ 
charges of dredged or fill material which 
have been exempted from the scope of the 
Federal program by section 404(f)(1) of the 
act. States are not precluded from regulat¬ 
ing activities which, by virtue of section 
404(g)(1) of the act, also require a 404 
permit from the U.S. Army Corps of Engi¬ 
neers. Although State permits in waters de¬ 
scribed in section 404(g)(1) are not 404 per¬ 
mits, section 404(t) of the Act makes it clear 
that such permits are not preempted by the 
Federal 404 program. It should be noted 
that the regulations of the Corps of Engi¬ 
neers encourage joint Corps-State process¬ 
ing of permits, including joint public notices 
and hearings (33 CFR 320.4(J>(7)). and the 
Corps attaches considerable weight to State 
determinations (33 CFR 320.4(J)(l>-(7)). 

(c) Where a facility is located in one 
State, but the actual discharge is into 
the waters of another State, the latter 
State has permitting authority under 
sections 402 and 404, or certification 
rights under section 401, whichever is 
applicable. Approved State programs 
under sections 402 and 404 shall re¬ 
flect this authority. Discharge permits 
issued by an approved State in which 
the facility is located may be valid 
State permits, but do not constitute 
permits as required by sections 402 
and 404 of the act. 

Subpart C—Acquisition of Information 

§ 123.21 Application for a permit 

(a) Any State 402 permit program 
shall insure that every applicant or 
permittee complies with the applica¬ 
tion and filing requirements of 40 
CFR 122.10 and 40 CFR Part 124, Sub¬ 
part B. as appropriate. 

(b) Any State permit program imple¬ 
menting section 404 shall insure that 
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every applicant or permittee complies 
with the application and filing re¬ 
quirements of 40 CFR Part 126 of this 
chapter. 

(Comment Until regulations establishing 
permit application and filing procedures for 
State 404 programs are promulgated in 40 
CFR Part 126, States should use the proce¬ 
dures contained in 40 CFR 122.10 and 40 
CFR Part 124. subpart B. as well as 33 CFR 
Part 325 of the Corps of Engineers regula¬ 
tions as interim guidance.) 

§ 123.22 Receipt and use of Federal infor¬ 
mation. 

Upon receiving EPA approval, the 
State agency administering a permit 
program shall be sent any relevant in¬ 
formation which was collected by EPA 
or, where appropriate, the Secretary 
of the Army, before the approval of 
the permit program. To implement 
this requirement, the memorandum of 
agreement under § 123.5 shall provide 
for at least the following, in such 
manner as the Director and the Re¬ 
gional Administrator or, where appro¬ 
priate, the Secretary of the Army, 
shall agree: 

(a) Prompt transmission to the Di¬ 
rector from the Regional Adminstra- 
tor or the Secretary of the Army of 
copies of any pending permit applica¬ 
tions or any other relevant informa¬ 
tion collected before the approval of 
the State permit program and not al¬ 
ready in the possession of the Direc¬ 
tor. Where existing permits are trans¬ 
ferred to the Director (i.e., for pur¬ 
poses of compliance monitoring, en¬ 
forcement, or re issuance), relevant in¬ 
formation includes support files for 
permit issuance, compliance reports, 
records of enforcement actions, etc. 

(b) Procedures to insure that the Di¬ 
rector will not issue a permit on the 
basis of any application received from 
the Regional Administrator or the 
Secretary of the Army which the Re¬ 
gional Administrator or the Secretary 
identify as incomplete or otherwise de¬ 
ficient until the Director receives in¬ 
formation sufficient to correct the de¬ 
ficiency. 

§ 123.23 Transmission of information to 
EPA. 

(a) Each State agency administering 
a permit shall transmit to the Region¬ 
al Administrator (and in the case of 
State 404 programs, to the Secretary 
of the Array acting through the U.S. 
Army Corps of Engineers, the Secre¬ 
tary of the Interior acting through the 
U.S. Fish and Wildlife Service, and the 
Secretary of Commerce acting 
through the National Marine Fisher¬ 
ies Services), copies of permit program 
forms and any other relevant informa¬ 
tion to the extent and in the manner 
agreed to by the Director and the Re¬ 
gional Administrator. This shall in¬ 
clude at least the following: 


(1) Prompt transmission to the Re¬ 
gional Administrator of a complete 
copy of any permit program forms, in¬ 
cluding any permit applications, re¬ 
ceived by the Director; 

(2) Prompt transmission to the Re¬ 
gional Administrator of notice of every 
action taken by the State agency relat¬ 
ed to the consideration of any permit 
application, including a copy of each 
proposed or draft permit (including 
proposed permit applications) and any 
terms, conditions, requirements, or 
documents which are part of or relat¬ 
ed to the proposed or draft permit. 
For proposed or draft permits the 
State program shall provide: 

(i) A period of time (up to 90 days) 
in which the Regional Administrator 
may (a) under section 402(d)(2) of the 
Act and 40 CFR Part 124, Subpart K, 
or (5) under section 404(j) of the Act 
and 40 CFR Part 126 comment upon, 
object to, or make recommendations 
with respect to the proposed permit; 

(Comment: If the Regional Administrator 
wishes to comment upon a proposed permit, 
he/she will notify the State of the intention 
to comment within 30 days of his receipt of 
the proposed permit. In making comments, 
objections or recommendations on proposed 
State 404 permits, the Regional Administra¬ 
tor and, where applicable, the Administra¬ 
tor will consider any timely written com¬ 
ments submitted to him by the U.S. Army 
Corps of Engineers, the U.S. Fish and Wild¬ 
life Service, or the National Marine Fisher¬ 
ies Service, and will give great weight to 
these comments where they pertain to the 
conservation of fish and wildlife resources 
or the maintenance of anchorage and navi¬ 
gation. The State will be urged to modify 
proposed permits to accommodate these 
concerns.) 

(ii) Procedures for action by the 
State agency following a written objec¬ 
tion by the Regional Administrator 
under sections 402(d) (see 40 CFR Part 
124, Subpart L) or 404( j) of the Act. 

(3) Transmission to the Regional Ad¬ 
ministrator of a copy of every issued 
permit immediately following issu¬ 
ance, along with any and all terms, 
conditions, requirements, or docu¬ 
ments which are a part of such permit 
or which affect the authorization by 
the permit of the discharge of pollut¬ 
ants. 

(4) In case of a 402 permit applica¬ 
tion, transmission to the Regional Ad¬ 
ministrator of notices received by the 
Director from publicly owned treat¬ 
ment works under 40 CFR 122.15(c) 
and 40 CFR Part 403, upon request of 
the Regional Administrator. 

(b) A State permit program may ex¬ 
clude from the requirements of sub¬ 
section (a) of this section any permit 
program forms or other information 
for which the Administrator has pro¬ 
vided a waiver under section 402 

(d)(3), (e). or (f) or section 404 (k) or 
(1) of the act and in accordance with 
§ 123.5(b) (6) and (7). 
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(c) Any State 402 permit program 
shall provide for transmission by the 
Director to the Enforcement Division 
Director of a quarterly noncompliance 
report for the permit program, includ¬ 
ing all violations of permits issued by 
the Director (or by EPA prior to ap¬ 
proval of the State permit program, if 
the State has assumed compliance and 
enforcement responsibility) in accord¬ 
ance with 40 CFR 122.23. 

(d) Any State 404 permit program 
shall provide for transmission by the 
Director to the Regional Administra¬ 
tor of the quarterly and annual re¬ 
ports on the permit program, in ac¬ 
cordance with 40 CFR 126.32. 

(e) Any State permit program shall 
keep such records and submit to the 
Administrator such information as the 
Administrator or the designee of the 
Administrator may reasonably require 
to ascertain whether the State pro¬ 
gram complies with the requirements 
of the act or regulations issued there¬ 
under. 

§ 123.24 Identity of signatories to permit 
program forms. 

Any State permit program shall re¬ 
quire that permit program forms sub¬ 
mitted by an applicant or permittee to 
the Director be signed as required in 
40 CFR 122.10(d) or 40 CFR Part 126, 
whichever is applicable. 

Subport D—Permit Issuance Procedures 

§ 123.31 Permit issuance procedures. 

(a) Any State 402 permit program 
shall provide procedures for the pro¬ 
cessing of permit applications (includ¬ 
ing notices, public hearings, draft de¬ 
terminations, factsheets, and public 
and governmental participation) 
which comply with the following sec¬ 
tions of this chapter (except for refer¬ 
ences relating to the preparation of an 
environmental impact statement for 
new sources): 

(1) 40 CFR 122.11 (permit issuance); 

(2) 40 CFR 122.12 (duration and 
transferability of permits); 

(3) 40 CFR Part 124, Subpart C (cir¬ 
culation of permit applications to Fed¬ 
eral agencies); 

(4) 40 CFR Part Subpart E (draft 
permits); 

(5) 40 CFR Part Subpart F (public 
comment and hearings); 

(6) 40 CFR 124.61 and 124.62 (issu¬ 
ance of final permits and factsheets); 

(7) 40 CFR 124.111 (public access to 
information); 

(b) Any State 404 permit program 
shall provide procedures for the pro¬ 
cessing of permit applications (includ¬ 
ing proposed permits, public notices 
and hearings, and public and govern¬ 
ment participation) which comply 
with applicable sections of 40 CFR 
Part 126. 


(Comment: Until the part 126 regulations 
are promulgated, the NPDES procedures 
cited in paragraph (a) of this section, and 
the procedures of the Corps of Engineers in 
33 CFR Parts 323 and 325 may serve as in¬ 
terim guidance for States in devising 404 
programs.) 

Subpart E—Terms and Conditions of Permits 

§ 123.41 Prohibited discharges. 

Any State permit program shall pro¬ 
vide that no permit shall be issued au¬ 
thorizing any of the following: 

(a) Any of the discharges described 
in § 122.13 of this chapter; 

(Comment In the case of State 404 pro¬ 
grams, the prohibitions specified in subsec¬ 
tion (a), (d), (e), (f), and (g) of § 122.13 are 
applicable.) 

(b) Any permit to which the Region¬ 
al Administrator has objected in writ¬ 
ing under section 402(d) or section 
404(j) of the act, whichever is applica¬ 
ble, and in the case of 404 programs in 
any defined area in which the Admin¬ 
istrator has made a determination 
under section 404(c) of the act. 

§ 123.42 Applicable standards and limita¬ 
tions, and other requirements. 

(a) Any State 402 permit program 
shall provide that each issued permit 
apply and insure compliance with the 
authorities and requirements set out 
in 40 CFR 122.14 through 122.17, 
whenever applicable. 

(b) Any State 404 permit program 
shall provide that each issued permit 
apply and insure compliance with the 
authorities and requirements con¬ 
tained in 40 CFR Parts 126 and 230. 

§ 123.43 NPDES determinations. 

In addition to the requirements of 
§ 124.42, any State 402 permit program 
shall apply the provisions of 40 CFR 
Part 122, Subpart E, and of 40 CFR 
Part 125, whenever applicable. 

§ 123.44 Control of disposal of pollutants 
into wells. 

Any State 402 permit program shall 
contol the disposal of pollutants into 
wells as required by 40 CFR 122.41. 

Subpart F—Duration and Review of Permits 

§ 123.51 Duration of issued permits. 

Any State permit program shall pro¬ 
vide that each issued permit shall 
have a fixed term not to exceed 5 
years from the date of original issu¬ 
ance. 

§ 123.52 Transfer, modifications, and reis¬ 
suance of permits. 

(a) Any State 402 permit program 
shall provide for the transfer, modifi¬ 
cation, and reissuance of each issued 
permit only in accordance with 40 
CFR 122.30, 122.31, 122.32, and 124.17. 


(b) Any State 404 permit program 
shall provide for the transfer, modifi¬ 
cation. reissuance of each issued 
permit only in accordance with 40 
CFR Part 126. 

{Comment: Specific procedures for the 
transfer, modification and reissuance of sec¬ 
tion 404 permits are being formulated. Until 
these part 126 regulations are developed, 
the procedures contained in §§ 122.30, 
122.31. and 122.32 and in 33 CFR Part 325 of 
the Corps of Engineers regulations will 
serve as interim guidance for States in devis¬ 
ing 404 programs.) 

Subpart G —Inspection*, Monitoring, Entry, and 
Reporting 

§ 123.61 Inspections, monitoring, entry, 
and reporting. 

(a) Any State permit program shall 
provide adequate authority: 

(1) To issue permits which apply and 
insure compliance with all applicable 
requirements of section 308 of the act; 
or 

(2) To inspect, monitor, enter, and 
require reports to at least the same 
extent as required in section 308 of the 
act. 

(b) In the case of State 402 permit 
programs, the program elements 
which implement paragraph (a) of this 
section shall include at least those re¬ 
quirements described in: 

(1) Section 122.14(g) (entry, inspec¬ 
tion. reporting, sampling); 

(2) Section 122.20 (monitoring); 

(3) Section 122.21 (recording of mon¬ 
itoring results); 

(4) Section 122.22 (reporting and 
compliance); and 

(5) Sections 124.12(e) and 124.18 (ap¬ 
plication filing requirements and re¬ 
quests for additional information). 

(c) In the case of State 404 permit 
programs, the program elements 
which implement paragraph (a) of this 
section shall include at least those re¬ 
quirements described in 40 CFR Part 
126. 

< Comment : Specific 404 program elements 
regarding the above listed requirements are 
being formulated. While there will be some 
differences from NPDES procedures, ade¬ 
quate authority to undertake inspections, 
monitoring, entry, and required reporting 
will be a necessary element in an approvable 
State 404 program.) 

Subpart H—Enforcement Provisions 

§123.71 Receipt and followup of notifica¬ 
tions and reports. 

(a) Any State permit program shall 
have procedures and capability for re¬ 
ceipt, evaluation, and investigatory 
followup for possible enforcement or 
remedial action of all notices and re¬ 
ports required of permittees (or failure 
to submit such notices and reports), 
including notices submitted by public¬ 
ly owned treatment works under 40 
CFR 122.15(c). 
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(b) Any State permit program shall 
have inspection and surveillance pro¬ 
cedures which will determine, inde¬ 
pendent of information supplied by 
applicants and permittees, compliance 
or noncompliance with applicable 
standards and limitations, filing re¬ 
quirements, and permit terms or con¬ 
ditions, including the following: 

(1) A supporting survey program 
with sufficient capability to make sys¬ 
tematic, on-the-spot, comprehensive 
surveys of all waters subject to the Di¬ 
rector’s authority in order to Identify 
and locate all point sources or activi¬ 
ties subject to filing requirements, or 
where applicable, dredged or fill 
permit requirements. Any compilation, 
index, or inventory of point sources or 
activities shall be made available to 
the Regional Administrator or his au¬ 
thorized representative upon request; 

(2) Supporting inspection program 
for the periodic inspection of dis¬ 
charges of pollutants and facilities for 
the treatment and control of these dis¬ 
charges (not less than once every year 
for every discharge under a 402 permit 
which Is not a minor discharge.) These 
inspections shall determine compli¬ 
ance or noncompliance with issued 
permit terms or conditions and, in par¬ 
ticular. compliance or noncompliance 
with specific standards and limitations 
and schedules of compliance; 

(3) Supporting surveillance program 
for the random sampling and analysis 
of discharges for the purpose of identi¬ 
fying occasional and continuing viola¬ 
tions of permit terms or conditions 
and the accuracy of information sub¬ 
mitted by permittees in reporting 
forms and other forms supplying mon¬ 
itoring data; and 

(4) A supporting program for follow¬ 
ing up evidence of violations of appli¬ 
cable standards and limitations, filing 
requirements, or permit terms or con¬ 
ditions indicated by reports and notifi¬ 
cations evaluated under § 124.71(a) 
above or by survey, inspection, and 
surveillance activities in paragraphs 
(b) (1) and (3) of this section. 

Samples shall be taken and other in¬ 
formation shall be gathered in a 
manner that will produce evidence ad¬ 
missible In an enforcement proceeding 
or in court, should the followup indi¬ 
cate a violation of applicable stand¬ 
ards and limitations or other permit 
terms or conditions. 

§ 123.72 Enforcement. 

Any State agency administering a 
permit program shall have the follow¬ 
ing powers and procedures and re¬ 
course to criminal and civil remedies, 
including injunctive relief: 

(a) In the case of 402 programs, pro¬ 
cedures wliich enable the Director to 
immediately and effectively halt or 
eliminate any imminent or substantial 
endangerment to the health or wel¬ 


fare of persons resulting from the dis¬ 
charge of pollutants: 

(1) By an order or suit in the appro¬ 
priate State court to immediately re¬ 
strain any person causing or contribut¬ 
ing to the discharge of pollutants, or 
to take such other action as may be 
necessary, or 

(2) By a procedure for immediate 
telephone notice to the Regional Ad¬ 
ministrator of any actual or threat¬ 
ened endangerment to the health or 
welfare of persons resulting from the 
discharge of pollutants, or the dis¬ 
charge of dredged or fill material, 
where applicable; 

(b) In the case of 404 programs, pro¬ 
cedures which enable the Director to 
immediately and effectively halt or 
eliminate any unauthorized discharges 
of dredged or fill material, including 
the authority to do each of the follow- 
ing: 

(1) Issue a cease and desist or an in¬ 
terim protective order to any person 
responsible for and/or involved in the 
performance of any unauthorized dis¬ 
charge; 

(2) Sue in the appropriate State 
court to immediately restrain any 
person responsible for and/or Involved 
in the performance of any unathorized 
discharge; 

(3) Take any other actions that may 
be necessary to immediately restrain 
any person responsible for and/or in¬ 
volved in the performance of unau¬ 
thorized discharge; and 

(4) Immediately notify the Regional 
Administrator by telephone of any 
actual or threatened endangerment to 
the health and welfare of persons re¬ 
sulting from any discharge of dredged 
or fill material. 

(c) Procedures which enable the Di¬ 
rector to sue in courts of competent 
jurisdiction to enjoin any threatened 
or continuing violations of any permit 
terms or conditions without the neces¬ 
sity of a prior revocation of the 
permit; 

(d) Procedures which enable the Di¬ 
rector to enter any premises in which 
a source of a discharge, including a 
treatment facility, is located or In 
which records must be kept under 
terms or conditions of a permit, and 
otherwise to investigate, inspect, or 
monitor any suspected violations of 
applicable standards and limitations or 
of permit tenfis or conditions; 

(e) Procedures which enable the Di¬ 
rector to require compliance with and 
to assess or to sue to recover in court, 
such civil fines, penalties, and other 
civil relief as may be appropriate for 
the violation by any person of any of 
the following: 

<l)’Any applicable standards and 
limitations, 

(2) Any permit term or condition, 

(3) Any filing requirements. 


(4) Any duty to permit or carry out 
inspection, entry, or monitoring activi¬ 
ties, 

(5) Any order issued by the Director 
under paragraph (a) of this section, or 

(6) Any rules, regulations, or orders 
issued by the Director; 

(f) Procedures which enable the Di¬ 
rector to seek criminal fines for the 
willful or negligent violation by any 
person of any of the following: 

(1) Any applicable standards and 
limitations, 

(2) Any permit term or condition. 

(3) Any filing requirements, 

(g) Procedures which enable the Di¬ 
rector to seek criminal fines against 
any person who know'ingly makes any 
false statement, representation, or cer¬ 
tification in any permit program form 
or any notice or report required by the 
terms and conditions of any issued 
permit or knowingly renders inaccu¬ 
rate any monitoring device or method 
required to be maintained by the Di¬ 
rector; 

(h) The maximum civil penalties and 
criminal fines recoverable by the Di¬ 
rector under paragraphs (e) and (f) of 
this section shall be comparable to 
similar maximum amounts recoverable 
by the Regional Administrator under 
section 309 of the act. These civil pen¬ 
alties or criminal fines shall be assess¬ 
able up to the maximum amounts for 
such violation specified in paragraphs 
(e) and (f) of this section, or, if the 
violation is a continuous discharge, as¬ 
sessable for each day the discharge 
occurs; and 

( Comment * It is understood that in many 
States the Director will be represented in 
State courts by the State attorney general 
or other appropriate legal officer. While the 
Director need not appear in court actions 
under this subpart, he should have the 
power to request that such actions be 
brought.) 

(i) Any civil penalty assessed, sought 
or agreed upon by the Director under 
paragraphs (e) and (f) of this section 
shall be appropriate to the violation. A 
civil penalty agreed upon by the Direc¬ 
tor in settlement of administrative or 
judicial litigation may be adjusted by 
a percentage which represents the 
likelihood of success on establishing 
the underlying violation or violations 
in such litigation. In the event that 
such a civil penalty would be so severe¬ 
ly disproportionate to the resources of 
the owner or operator of the violating 
facility that its imposition, together 
with the costs of expeditious compli¬ 
ance, would jeopardize its continuance 
in business, the payment of the penal¬ 
ty may be deferred or the penalty may 
be forgiven in whole or in part, as cir¬ 
cumstances may warrant. 

For violations resulting from a 
source's failure to bring itself into ini¬ 
tial compliance with a statutory or 
final permit deadline, “appropriate to 
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the violation” as used in this para¬ 
graph, means a penalty which is equal 
to: 

(1) An amount appropriate to re¬ 
dress the harm or risk of harm to 
public health or the environment; plus 

(2) An amount appropriate to 
remove the economic benefit gained or 
to be gained from delayed compliance; 
plus 

(3) An amount appropriate as a pen¬ 
alty for the violator’s degree of recalci¬ 
trance, defiance, or indifference to re¬ 
quirements of the law; plus 

(4) An amount appropriate to recov¬ 
er unusual or extraordinary enforce¬ 
ment costs thrust upon the public; 
minus 

(5) An amount if any, appropriate to 
reflect any part of the noncompliance 
attributable to the Government itself, 
and minus 

(6) An amount appropriate to reflect 
any part of the noncompliance caused 
by factors completely beyond the vio¬ 
lator’s control (floods, fires, etc.). 

(j) The following enforcement op¬ 
tions, while not mandatory, are highly 
recommended as means not only for 
compelling compliance but also for 
providing additional funds to State 
program efforts: 

(1) Procedures for assessment by the 
Director or by a State court of any vio¬ 
lator for the costs of an investigation, 
inspection, or monitoring survey 
which led to the establishment of the 
violation; 

(2) Procedures which enable the Di¬ 
rector to assess or to sue any persons 
responsible for the unauthorized dis¬ 
charge of pollutants or the authorized 
discharge of dredged or fill material, 
where applicable, for any expenses in¬ 
curred by the State in removing, cor¬ 
recting, or terminating any adverse ef¬ 
fects upon water quality resulting 
from the unauthorized discharge, 
whether or not accidental; and 

(3) Procedures which enable the Di¬ 
rector to sue for compensation for any 
loss or destruction of wildlife, fish, or 
aquatic life, and for any other actual 
damages caused by an unauthorized 
discharge of pollutants, or the unau¬ 
thorized discharge of dredged or fill 
material, where applicable, either for 
the State, for any residents of the 
State who are directly aggrieved by 
the unauthorized discharge, or both. 

Subpart I—Resources, Planning, and Other 
Requirements 

§ 123.81 Availability of resources. 

(a) Any State requesting to adminis¬ 
ter a permit program shall, in submit¬ 
ting the program description under 
§ 123.3, provide information regarding 
funding and manpower appropriated 
for the use of the program. 

(1)A description (including organi¬ 
zational charts) of all full-time and 


part-time employees who will be en¬ 
gaged in carrying out the State permit 
program, including information on the 
qualifications and functions of the em¬ 
ployees. If more than one agency is re¬ 
sponsible for administration of a 402 
permit program the responsible agen¬ 
cies should be identified, their respec¬ 
tive responsibilities delineated, and 
their procedures for coordination set 
forth. 

(2) A list of the proposed costs and 
expenses of establishing and adminis¬ 
tering the program described in the 
program description, including: 

(i) Wages and salaries of the person¬ 
nel listed in subparagraph (1) of this 
paragraph. 

(ii) Cost of administrative support 
(such as office space and supplies, 
computer time, vehicles, notice and 
hearing procedures, etc.), and 

(iii) Cost of technical support (such 
as laboratory space and supplies, vehi¬ 
cles, watercraft, etc.). 

(3) These cost and expense estimates 
shall include the cost and expense of 
carrying out the procedures and re¬ 
quirements contained in this part. 

(4) A description of the funding 
available to the Director to meet the 
costs and expenses listed in subpara¬ 
graph (2) of this paragraph, including 
any restrictions or limitations upon 
this funding; and 

(5) A list of categories and sizes of 
all point sources (e.g., major industri¬ 
al. major municipal, minor industrial, 
minor municipal, feedlot, shopping 
centers and subdivisions, etc.) or dis¬ 
charges of dredged or fill material, 
where applicable, to which the Direc¬ 
tor proposes to issue permits under 
the Act. For each category, the follow¬ 
ing information shall be given: 

(i) Estimated number within the cat¬ 
egory which must file for a permit; 
and 

(ii) Number and percent within each 
category for which the State has al¬ 
ready issued a State permit or equiva¬ 
lent document regulating the dis¬ 
charge of pollutants. 

(b) The regional administrator and 
the administrator shall review the in¬ 
formation submitted by the Director 
under paragraph (a) of this section to 
determine whether the Director has 
resources available to carry out the 
program outlined in the program de¬ 
scription based upon an examination 
of criteria which shall include but not 
be limited to, the following: 

(1) Whether there is sufficient fund¬ 
ing and manpower 

(i) To process applications and issue 
permits which will assure compliance 
with the guidelines and requirements 
of the Act; 

(ii) For compliance monitoring and 
enforcement as required by this part; 


(iii) To conduct independent inspec¬ 
tion and surveillance as required in 
§ 123.71(b); and 

(iv) For case development and pros¬ 
ecution for instances of noncompli¬ 
ance. 

(2) Whether the employees of the 
Director have sufficient expertise and 
experience for the proper specification 
of terms and conditions of permits 
under Subpart E of this part; 

(3) Whether the employees of the 
Director have sufficient administrative 
and technical support and resources, 
including funding, to enable the Direc¬ 
tor to carry out the duties required 
under this part and by the Act; 

(4) The number, location, and kinds 
of point sources or discharges of 
dredged or fill material, where applica¬ 
ble, which constitute major sources of 
discharge of pollutants within the 
State or interstate area; and 

(5) The quality of the waters of the 
United States within the State or sub¬ 
ject to the authority of the interstate 
agency. 

§ 123.82 Continuing planning process. 

Any State permit program shall 
have an approved continuing planning 
process under 40 CFR Parts 130 and 
131 and shall assure that its approved 
planning process is at all times consist¬ 
ent with the Act. 

Comment: State 404 programs must also 
assure continued coordination with Federal 
and Federal/State water-related planning 
and review processes, under section 
404(h)(1)(H) of the Act. Comments on the 
nature of the procedures necessary to fulfill 
this requirement are welcomed.) 

§ 123.83 Agency Board membership. 

Each State permit program shall 
ensure that any board or body which 
approves all or portions of permit ap¬ 
plications shall not include as a 
member any person who receives, or 
has during the previous 2 years re¬ 
ceived, a significant portion of income 
directly or indirectly from permit 
holders or applicants for a permit. 

(a) For the purposes of this section 
the term “board or body” includes any 
individual, including the Director, who 
has or shares authority to approve all 
or portions of permit applications 
either in the first instance, as modified 
or reissued, or on appeal. 

(b) For the purposes of this section, 
the term “significant portion of 
income” shall mean 10 percent of 
gross personal income for a calendar 
year, except that it shall mean 50 per¬ 
cent of gross personal income for a cal¬ 
endar year if the recipient is over 60 
years of age and is receiving that por¬ 
tion under retirement, pension, or sim¬ 
ilar arrangement. 

(c) For the purposes of this section, 
the term “permit holders or applicants 
for a permit” shall not include any de- 
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partment or agency of a State govern¬ 
ment, such as a Department of Parks 
or a Department of Fish and Wildlife. 

(d) For the purposes of this section, 
the term "income” includes retirement 
benefits, consultant fees, and stock 
dividends. 

(e) For the purposes of this section, 
income is not received "directly or in¬ 
directly from permit holders or appli¬ 
cants for a permit” where it is derived 
from mutual-fund payments, or from 
other diversified investments over 
which the recipient does not know the 
identity of the primary sources of 
income. 

Subport J —Procedure* for Approval of State 
Permit Programs 

§ 123.91 Section 402 approval process. 

(a) Within 90 days of receipt of a 
complete and sufficient 402 State pro¬ 
gram submittal under subparts A 
through I, the Administrator shall: 

(1) Provide public notice of the sub¬ 
mittal, allow opportunity for public 
comment, and hold a public hearing in 
the State; 

(2) Evaluate the State program to 
determine whether it meets the re¬ 
quirements of this part and of section 
402(b) of the Act; and 

(3) Approve or deny the program 
based upon the evaluation in para¬ 
graph (a)(2) of this section. 

(b) If the Administrator approves 
the State’s 402 program, the Enforce¬ 
ment Division Director shall suspend 
the issuance of permits by EPA as of 
the date of program approval. 

§ 123.92 Section 404 approval process. 

(a) Within 10 days of receipt of a 
State 404 program submittal under 
subparts A through I of this part, the 
Administrator shall provide copies of 
the State’s program description, Attor¬ 
ney General’s statement, and other 
material submittal by the State to the 
U.S. Army Corps of Engineers, the 
U.S. Fish and Wildlife Service, and the 
National Marine Fisheries Service. 

(b) Within 120 days of receipt of a 
complete and sufficient 404 program 
submittal under subparts A through I, 
the Administrator shall: 

(1) Provide public notice of the sub¬ 
mittal. allow opportunity for public 
comment, and hold a public hearing in 
the State; 

(2) Evaluate the State program to 
determine whether it meets the re¬ 
quirements of this part and of section 
404(h) of the Act; and 

(3) Approve or deny the program 
based upon the evaluation in para¬ 
graph (b)(2) of this section, and taking 
into consideration any comments sub¬ 
mitted by the U.S. Army Corps of En¬ 
gineer, the U.S. Fish and Wildlife 
Service, or the National Marine Fish¬ 
eries Service, where such comments 


are submitted to the Administrator 
within 75 days of the receipt of a com¬ 
plete and sufficient State program 
submittal. The Administrator will give 
great weight to these comments where 
they pertain to the conservation of 
wildlife resources or the maintenance 
of anchorage or navigation. The State 
will be urged to motify its program to 
accommodate these concerns. 

(c) If the Administrator approves 
the State’s 404 program, the Secretary 
of the Army shall suspend the issu¬ 
ance of section 404 permits by the 
Corps of Engineers within such State, 
except for those waters specified in 
section 404(g)(1) of the Act (i.e., (1) 
those waters which are subject to the 
ebb and flow of the tide; (2) those 
waters which are presently used, or 
are susceptible to use in their natural 
condition or by reasonable improve¬ 
ment as a means to transport inter¬ 
state or foreign commerce shoreward 
to their ordinary water high mark; 
and (3) wetlands adjacent to waters in 
subparagraph (1) and (2) of this para¬ 
graph). 

Subpart K—Revision* to Approved State Permit 
Program* 

§ 123.101 Procedure for revision of State 
permit programs. 

(a) Program revision may be initiat¬ 
ed at the request of either EPA or the 
State. 

(b) Revision of a State permit pro¬ 
gram shall be accomplished as follows: 

(1) Modification and resubmission to 
EPA by the State of the program de¬ 
scription required by § 123.3, the At¬ 
torney General’s statement required 
by § 123.4, and the memorandum of 
agreement required by § 123.5; 

(2) Following EPA public notice and 
opportunity to comment, including an 
opportunity to request a public hear¬ 
ing on the modification. A public hear¬ 
ing shall be in cases of significant 
public interest. 

(3) With the approval of the Admin¬ 
istrator. 

§123.102 Program revisions under the 
Clean Water Act of 1977. 

(a) Approved State permit programs 
implementing section 402 and ap¬ 
proved by EPA may be revised, if nec¬ 
essary. 

(1) To exclude return flows from ir¬ 
rigated agriculture from coverage as 
point source dischargers. 

(2) To allow permits to be issued 
which comply with section 301(b)(2) of 
the Act, 

(3) To allow the Directors to exercise 
the authority under section 301(i) of 
the Act to issue or modify permits 
which extend the time for compliance 
specified in sections 301(b)(1)(B) and 
301(b)(1)(C), in accordance with the 


requirements of subpart K, part 125 of 
this chapter. 

(4) To allow the Director to exercise 
the authority under 301(k) of the Act 
to establish, in consultation with the 
Administrator and in accordance with 
40 CFR Part 125, Subpart D. a date 
for compliance under section 
301(b)(2)(A) no later than July 1,1987. 

( Comment: Section 510 of the Act provides 
that States may adopt and enforce require¬ 
ments more stringent than those in the Act. 
Therefore, those States with approval 
permit programs which do not revise their 
402 programs under this paragraph retain 
existing State requirements unless they are 
revised. Similarly, as indicated in the com¬ 
ment to § 123.11(b), States are not preempt¬ 
ed from adopting more stringent standards 
or regulating more activities than the Act 
requires.) 

(b) Approved State permit programs 
implementing section 402 and ap¬ 
proved by EPA shall be revised, if nec¬ 
essary: 

(1) To include issuance of permits 
under sections 318 and 405 of the Act. 

(2) To ensure that any permit issued 
to a point source complies with the re¬ 
quirements of section 304(e) of the Act 
and 40 CFR Part 125, Subpart I*. 

(3) To ensure that any permit for a 
discharge from a publicly owned treat¬ 
ment works includes conditions which 
comply with the amendment to sec¬ 
tion 402(b)(8) of the Act, including 40 
CFR Part 402 and 40 CFR 122.15. 

(4) To authorize and require State 
issuance, monitoring (including report¬ 
ing, entry, and inspection) and en¬ 
forcement of permits to Federal facili¬ 
ties to the same extent as ahy person. 

( Comment: Facilities on Indian lands are 
not Federal facilities.) 

(c) Any approved State 402 permit 
program which requires modification 
to conform to this section shall be so 
modified before December 27, 1978, 
unless in order to make the required 
modification a State must amend or 
enact a law, in which case such modifi¬ 
cation shall take place before Decem¬ 
ber 27, 1979. 

(d) Failure of an approved State to 
modify its permit program under para¬ 
graphs (b) and (c) of this section con¬ 
stitutes grounds for withdrawal of pro¬ 
gram approval under section 402(c)(3) 
of the Act. 

§ 123.103 Other program revisions. 

(a) Approved State permit programs 
shall be revised whenever the State 
desires to transfer any program au¬ 
thorities from the approved State 
agency to a new or successor agency. 
Unless the transfer is approved by 
EPA, the new or successor agency 
shall have no program authority, (i.e., 
it cannot issue or enforce permits). If 
no State agency is authorized by EPA 
to issue or enforce a permit because of 
a transfer under this section, this con- 
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stitutes grounds for withdrawal of pro¬ 
gram approval. Any permit issued by 
the successor agency shall be subject 
to EPA objection as being outside the 
guidelines and requirements of the 
Act. 

(b) Any State with an approved pro¬ 
gram may terminate that program and 
“return" program authorities and re¬ 
sponsibilities to EPA or the Secretary 
of the Army, as the case may be, 
through a written agreement with the 
Regional Administrator which is ap¬ 
proved by the Administrator. 

3. 40 CFR Part 124 is proposed to be 
revised as follows: 

PART 124—PROCEDURES FOR DECISIONMAK¬ 
ING REGARDING NPDES PERMITS 

Subpart A—Purpose and Scope 

Sec. 

124.1 Applicability. 

124.2 Definitions. 

Subpart &—The Application Process 

124.11 Application for a permit. 

124.12 Special provisions for applications 
from new sources. 

124.13 Information to be submitted when 
applying for an alternative effluent limi¬ 
tation for thermal discharges under sec¬ 
tion 316(a). 

124.14 Applications for variances from and 
modifications of effluent requirements. 

124.15 Modification request. 

124.16 Permits required on a case-by-case 
basis. 

124.17 Requests for additional informa¬ 
tion. ^ 

Subpart C—Circulation of Applications for Permits to 
Other Agencies 

124.21 Circulation to the Corps of Engi¬ 
neers. 

124.22 Circulation to other Federal agen¬ 
cies. 

124.23 New source consultation require¬ 
ments. 

Subpart D—State Certification 

124.31 Circulation of applications or draft 
permit to certifying States. 

124.32 State certifications. 

124.33 Effect of State certification. 

Subpart E—Preparation of o Draft Permit 

124.41 Draft permit. 

124.42 Other draft permits. 

124.43 Fact sheet. 

124.44 Administrative record. 

Subpart F—Public Comment and Hearings 

124.51 Public notice regarding draft per¬ 
mits and permit conditions. 

124.52 Public comments and hearings. 

124.53 Obligation to raise points and pro¬ 
vide information during the comment 
period. 

124.54 Reopening of comment period. 

Subpart G—Issuance and Effective Dote of Permit 

124.61 Issuance and effective date of 
permit. 

124.62 Final environmental impact state¬ 
ment. 

124.63 Final fact sheet. 

124.64 Administrative record for final 
permit. 


Sec. 

124.65 Early decision on certain permit 
conditions. 

124.66 Deferral of decision on certain 
permit conditions. 

Subport H—Evidentiary Hearings 

124.71 Applicability. 

124.72 Definitions. 

124.73 Filing and submission of documents. 

124.74 Requests for evidentiary hearing 
and/or legal decision. 

124.75 Decision on request for a hearing. 

124.76 Obligation to raise issues before a 
final permit is issued. 

124.77 Notice of hearing. 

124.78 Separation of functions: ex parte 
communications. 

124.79 Additional parties and issues. 

124.80 Filing and service. 

124.81 Assignment of Administrative Law 
Judge. 

124.82 Consolidation and severance. 

124.83 Prehearing conferences. 

124.84 Summary determination. 

124.85 Hearing procedure 

124.86 Motions. 

124.87 Record of hearings. 

124.88 Proposed findings of fact and con¬ 
clusions; brief. 

124.89 Decisions. 

124.90 Interlocutory appeal. 

124.91 Decisions of General Counsel on 
matters of law. 

Subpart I—Appeals 

124.101 Appeal to the Regional Adminis¬ 
trator. 

124.102 Appeal to the Administrator. 

124.103 Applicability of Subpart H. 

Subpart J—Non-adversary Initial Licensing 
Procedures 

124.111 Applicability. 

124.112 Public notice regarding draft per¬ 
mits and permit conditions. 

124.113 Request for hearing; Request to 
participate in a hearing. 

124.114 Effect of denial of or absence of re¬ 
quest for hearing. 

124.115 Notice of hearing. 

124.116 Request to participate in hearing. 

124.117 Submission of written comments 
on draft permit. 

124.118 Presiding officer. 

124.119 Panel hearing. 

124.120 Opportunity for cross-examina¬ 
tion. 

124.121 Ex parte contacts. 

124.122 Record for final permit. 

124.123 Filing of brief, proposed findings 
of fact and conclusions of law and pro¬ 
posed modified permit. 

124.124 Recommended decision. 

124.125 Appeal from or review of recom¬ 
mend decision. 

124.126 Final decision. 

124.127 Final decision if there is no review. 

Subpart K—Miicelloneout 

124.131 Public access to information. 

124.132 Delegation of authority: time limi¬ 
tations. 

Subpart L—Procedures for EPA Raviow of Stato 
Permits Under Section 402 1 Reserved] 

Authority: Titles in. IV and V. Clean 

Water Act (Pub. L. 92-500. as amended by 

Pub. L. 95-217). 33 U.S.C. 1251, et seq. 


Subpart A—Purpose and Scope 

§ 124.1 Applicability. 

This part specifies the procedures to 
be followed in the three types of 
permit decisions provided for by the 
Act. These are the issuance of a 
permit, review of permits by otljer 
agencies, and appeal procedures. Sub¬ 
parts B, E, F. and G contain the proce¬ 
dures for application and issuance of a 
permit, and are applicable to both 
EPA and approved States. Subparts C, 
D. and L establish the methods for 
consultation, recommendations, or 
review by agencies other than the 
permit issuing authority, e.g., subpart 
D provides for State Certification 
under section 401 of the Act for EPA- 
issued permits, subpart L provides for 
EPA review of State-issued permits, 
etc. Subparts H, I, and J contain 
mechanisms for appeals from permit 
decisions, but are applicable to EPA 
only; appeals from permit decisions in 
approved States must proceed accord¬ 
ing to the applicable State law. Permit 
decisions are organized under this part 
into a sequence of nine procedural 
stages. First, an application must be 
made in proper from (subpart B). This 
application will then be circulated to 
the Corps of Engineers and other Fed¬ 
eral agencies (subpart C) and to affect¬ 
ed States (subpart D). After that, EPA 
or the approved State will prepare and 
issue a draft permit or permit denial 
(subpart E), which will be made availa¬ 
ble for public comment (subpart F or 
J). After these comments have been 
considered, EPA or the approved State 
will issue a final permit or permit 
denial (subpart G or J), and any inter¬ 
ested person may then request an EPA 
hearing on the questions involved 
(subpart H or J, for EPA issued per¬ 
mits only). The initial decision made 
after an EPA hearing may then be ap¬ 
pealed to the Regional Administrator 
and the Administrator (subpart I or 
J). Under these regulations, decisions 
on variance requests will ordinarily be 
made during the permit issuance proc¬ 
ess. Requests for permit modifications 
and other changes in permit terms will 
be made where possible, through the 
same procedures as apply in making 
decisions on initial permits. Each such 
decision must move through the same 
procedures of notice-and-comment and 
potential hearings as the basic permit. 

§ 124.2 Definitions. 

The definitions in Part 122 apply to 
this part, except that, as used in this 
part, “permit" includes the denial of a 
permit or the grant or denial of a vari¬ 
ance or permit modification. 
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Subpart B—The Application Process 

§ 124.11 Application for a permit. 

(a) Any person who discharges or 
proposes to discharge pollutants shall 
complete, sign, and submit an applica¬ 
tion to the Enforcement Division Di¬ 
rector in accordance with paragraphs 

(b) through (g) of this section. 

(b) Persons currently discharging: 

(1) Who have not received a permit 
are in violation of the Act and are sub¬ 
ject to enforcement action by EPA 
and, where appropriate, the approved 
State. 

(2) Who have existing permits must 
submit new applications under para¬ 
graph (c) of this section where facility 
expansions, production increases, or 
process modifications will: 

(i) Result in new or increased dis¬ 
charges of pollutants or a change in 
the nature of the discharge of pollut¬ 
ants. or 

(ii) Violate the terms and conditions 
of the existing permit. 

(3) Who have expiring permits must 
submit new applications at least 180 
days before the expiration date of the 
existing permit, unless permission for 
a later date has been granted by the 
Enforcement Division Director. 

Comment: Under 5 U.S.C. 558(c) and 40 
CFR 122.33, a discharger’s existing permit 
will not expire once timely and sufficient 
application has been made for a renewal 
permit under this section and certain other 
conditions are met. until EPA has reached a 
final administrative decision on that new 
permit.) 

(c) Except as provided in 40 CFR 
122.47(c)(4) and 124.13, persons pro¬ 
posing new discharges must submit an 
application at least 180 days before 
the date on which the discharge is to 
commence, unless permission for a 
later date has been granted by the En¬ 
forcement Division Director. 

(d) No NPDES permit shall be issued 
until the applicant has fully complied 
with the application filing require¬ 
ments in this subpart. If an applicant 
fails or refuses to correct deficiencies 
in his NPDES application form, the 
permit should be denied or appropri¬ 
ate action may be taken under sections 
308, 309, 402(h), and 402(k) of the Act. 

(e) Permit applications must comply 
with the certification requirement of 
40 CFR 122.5(b). The Act provides 
that any person who knowingly makes 
any false statement, representation, or 
certification in any application, shall 
upon conviction, be punished by a fine 
of not more than $10,000 per false¬ 
hood, or by imprisonment for not 
more than 6 months per falsehood, or 
both. 

§ 124.12 Special provisions for applica¬ 
tions from new sources. 

(a) In addition to the application re¬ 
quirements of §124.11 the owner or 


operator of any facility which may be 
a new source as defined in 40 CFR 
122.3(t) in a State without an ap¬ 
proved NPDES program must comply 
with the provisions of this section. 

(b) (1) The owner or operator of any 
facility which may be a new source 
must submit a completed new source 
and environmental questionnaire (NS/ 
EQ) to the Regional Administrator 
before beginning any onsite construc¬ 
tion of the source as defined in 40 
CFR 122.47. NS/EQ forms will be pro¬ 
vided by the Enforcement Division Di¬ 
rector on request. The Enforcement 
Division Director may request any ad¬ 
ditional information needed to deter¬ 
mine whether the facility is a new 
source. 

(2) The Enforcement Division Direc¬ 
tor shall make an initial determination 
of whether the facility is a new source 
within 30 days of receiving all neces¬ 
sary information under paragraph 
(b)(1) of this section. 

(c) If the Enforcement Division Di¬ 
rector decides that a facility is a new 
source under paragraph (b) of this sec¬ 
tion he/she shall notify the applicant 
that it must comply with the environ¬ 
mental review requirements of 40 CFR 
Part 6.9. 

(d) Any interested person may chal¬ 
lenge the Enforcement Division Direc¬ 
tor’s initial new source determination 
by requesting an evidentiary hearing 
under Part 124 within 30 days of issu¬ 
ance of the public notice of the initial 
determination. The Regional Adminis¬ 
trator may defer the evidentiary hear¬ 
ing on the determination until after a 
final permit decision is made under 
§ 124.61, and consolidate the hearing 
on the determination with any hear¬ 
ing on the permit. 

§ 124.13 Information to be submitted 
when applying for an alternative efflu¬ 
ent limitation for thermal discharges 
under section 316(a). 

(a) (1) Any discharger may request 
the Enforcement Division Director, or 
where appropriate, the Director to 
impose alternative effluent limitations 
under section 316(a). This application 
shall be in writing and may only be 
filed at the same time as a timely ap¬ 
plication for a permit under this part. 
A copy of the application shall be sent 
simultaneously to the appropriate 
State or interstate certifying agency. 
The request shall include: 

(i) A description of the alternative 
effluent limitation requested; 

(ii) A description, including a plan of 
study, of the method by which the dis¬ 
charger proposes to demonstrate that 
the normally applicable thermal dis¬ 
charge effluent limitations are more 
stringent than necessary to assure the 
protection and propagation of a bal¬ 
anced, indigenous community of shell¬ 
fish, fish and wildlife in and on the 


body of water into which the dis¬ 
charge is to be made; and 

(iii) A description of the type of 
data, studies, experiments, and other 
information which the discharger in¬ 
tends to submit as support for the 
demonstration. 

(2) The Enforcement Division Direc¬ 
tor/Director shall promplty notify the 
Secretary of Commerce and the Secre¬ 
tary of the Interior of the filing of the 
request and shall consider any timely 
recommendation they submit. 

(3) Any species specifically men¬ 
tioned in applicable State water qual¬ 
ity standards, and any other particu¬ 
larly representative important species, 
shall be considered for more detailed 
study in an effort to provide a focus 
for the demonstration. 

(b) As soon as practicable, the En¬ 
forcement Division Director/Director 
shall inform the discharger whether 
the method and supporting informa¬ 
tion proposed to be submitted for the 
demonstration is acceptable as a pre¬ 
liminary matter. 

(c) In making the demonstration the 
discharger shall consider any informa¬ 
tion or guidance published by the 
agency to assist in making such dem¬ 
onstrations. 

(d) If an applicant wishes a ruling on 
a section 316(a) application before the 
ruling on any other necessary permit 
terms and conditions, as provided by 
§ 124.65, it shall so request upon filing 
its application under paragraph (a) of 
this section. This request shall be 
granted or denied in the sole discre¬ 
tion of the Enforcement Division Di¬ 
rector/Director. 

(e) The discharger shall have the 
burden of proof throughout the ad¬ 
ministrative process until the agency’s 
decision has become final after ex¬ 
haustion of all administrative reme¬ 
dies. 

§ 124.14 Applications for variances from 
and modifications of effluent require¬ 
ments. 

(a) Applications for variances from 
and modifications of effluent limita¬ 
tions under the statutory and regula¬ 
tory provisions listed in this section 
may be made only as provided in this 
section. 

(b) A discharger which is not a pub¬ 
licly owned treatment works may re¬ 
quest a modification of otherwise ap¬ 
plicable effluent limitations under any 
of the following statutory or regula¬ 
tory provisions within the times speci¬ 
fied. The request shall include all ar¬ 
guments and factual grounds which 
the applicant considers relevant to the 
request, including all supporting mate¬ 
rial. 

(1) A request for a variance from 
otherwise applicable effluent limita¬ 
tions guidelines based on the presence 
of fundamentally different factors 
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from those on which the guideline was 
based, may be made no later than the 
close of the public comment period 
under § 124.52. The request shall dem¬ 
onstrate that the requirements of 40 
CFR Part 125 Subpart E have been 
met. 

(2) A variance under section 301(c) 
based on economic capability from the 
requirements of section 301(b)(2)(F) 
for best available control technology 
(BAT) may be requested: 

(i) On or before October 24, 1978, for 
a pollutant which is controlled by a 
BAT effluent limitation guideline pro¬ 
mulgated before enactment of the 
Clean Water Act of 1977 (December 
27. 1977); 

(ID Not later than 270 days after 
promulgation for a pollutant which is 
controlled by a BAT effluent guideline 
which is promulgated after December 
27, 1977; 

(iii) No later than the close of the 
public comment period under § 124.52, 
for a pollutant which is limited in the 
permit based on a BAT determination 
under section 402(a)(1) of the Act in 
the absence of effluent limitation 
guidelines. 

The request shall demonstrate that 
the requirements of 40 CFR Part 125 
Subpart F have been met. 

(3) A variance under section 301(g) 
based on certain environmental con¬ 
siderations from the requirements of 
section 301(b)(2)(F) for best available 
control technology (BAT) may be re¬ 
quested: 

(i) On or before October 24. 1978, for 
pollutant which is controlled by a 
BAT effluent limitation guideline pro¬ 
mulgated before enactment of the 
Clean Water Act of 1977 (December 
27. 1977); 

(ii) Not later than 270 days after 
promulgation for a pollutant which is 
controlled by a BAT effluent guideline 
which is promulgated after December 
27, 1977; 

(iii) No later than the close of the 
public comment period under § 124.52, 
for a pollutant which is limited in the 
permit based on a BAT determination 
under section 402(aXl) of the Act in 
the absence of effluent limitation 
guidelines. 

The request shall demonstrate that 
the requirements of 40 CFR Part 125 
Subpart F have been met. 

(4) An extension under section 
301(i)(2) of the statutory deadlines in 
sections 301(b)(lXA) or (bXlXC) 
based on delay in completion of a pub¬ 
licly owned treatment works into 
which the source is to discharge may 
be requested on or before June 26, 
1978, or 180 days after the relevant 
publicly owned treatment works re¬ 
quests an extension under paragraph 

(c)(2) of this section, w f hichever is 
later. The request shall demonstrate 


that the requirements of 40 CFR Part 
125 Subpart K have been met. 

(5) An extension under section 
301(k) from the statutory deadline of 
section 301(b)(2)(A) for best available 
control technology based on the use of 
innovative technology may be request¬ 
ed no later than the close of the public 
comment period under § 124.52 for the 
discharger's initial permit requiring 
compliance with best available control 
technology. The request shall demon¬ 
strate that the requirements of 40 
CFR Part 125 Subpart D have been 
met. 

(6) A modification under section 
3023(b)(2) of requirements under sec¬ 
tion 302(a) for achieving water quality 
based effluent limitations may be re¬ 
quested no later than the close of the 
public comment period under § 124.52. 
The request shall demonstrate that 
the requirements of that section have 
been met. 

(c) A discharger which is a publicly 
owned treatment works may request a 
modification of otherwise applicable 
effluent limitations under any of the 
following statutory provisions within 
the times specified: 

(DA variance under section 301(h) 
from secondary treatment require¬ 
ments under section 301(b)(1)(B) for 
discharges into marine waters may be 
requested on or before September 24, 
1978. The request shall de mons trate 
that the requirements of 40 CFR Part 
125 Subpart H have been met. 

(2) An extension under section 
301(0(1) from the statutory deadlines 
in sections 301(b)(1)(B) or (b)(1)(C) 
based on delay in the construction of 
new publicly owned treatment facili¬ 
ties may be requested on or before 
June 26, 1978. 

(3) A modification under section 
302(b)(2) of the requirements under 
section 302(a) for achieving water 
quality based effluent limitations may 
be requested no later than the close of 
the public comment period under 
§ 124.52. The request shall demon¬ 
strate that the requirements of that 
section have been met. 

(d) Decisions on variances or modifi¬ 
cations. 

(1) Variances or modifications under 
paragraphs (b)(4) and (5) and (c)(2) of 
this section may be granted by the Di¬ 
rector, subject to EPA review under 40 
CFR Part 124 Subpart L and 40 CFR 
Part 125 Subpart B. 

(2) Variances or modifications under 
paragraphs (b) (1), (2). (3), and (6), 
and (c) (1) and (3) of this section may 
be granted by the Enforcement Divi¬ 
sion Director only, even w'here there is 
an approved State progam. Decisions 
of the Enforcement Division Director 
to grant these variance or modifica¬ 
tion requests require the prior review 
and concurrence of the EPA Deputy 

Assistant Administrator for Water En- 
\ 


forcement. Where the Deputy Assist¬ 
ant Administrator does not concur 
with the Enforcement Division Direc¬ 
tor on a particular variance or modifi¬ 
cation request, the decision of the 
Deputy Assistant Administrator for 
Enforcement shall become the deci¬ 
sion of the Enforcement Division Di¬ 
rector and be reflected in the terms 
and conditions of the permit. 

(3) A request for a variance or modi¬ 
fication shall be made to the Director 
for permits issued by the Director. If 
the variance or modification requested 
is one which only the Enforcement Di¬ 
vision Director can grant. EPA shall 
take action on that request only if the 
Director concurs in the request, incor¬ 
porates the requested variance or 
modification into a draft permit, and 
forwards the request and draft permit 
to EPA for the Enforcement Division 
Director's determination. 

(e) If a timely request under para¬ 
graph (b) or (c) of this section is made 
for a variance from or modification of 
a permit which the Enforcement Divi¬ 
sion Director has authority to issue, 
one of the follow T ing shall apply: 

(1) If the Enforcement Division Di¬ 
rector has received an application 
under § 124.12 for issuance or renewal 
of that permit but has not yet issued a 
proposed permit under § 124.41 cover¬ 
ing the discharge in question, the En¬ 
forcement Division Director shall set 
forth a tentative determination on the 
request at the time the draft permit is 
issued as specified in § 124.43. 

(2) If the Enforcement Division Di¬ 
rector has issued a draft permit under 
§ 124.41 covering the discharge in 
question, but that permit has not yet 
become final, administrative proceed¬ 
ings concerning that permit shall be 
stayed and the Enforcement Division 
Director shall issue a new draft permit 
including a tentative determination on 
the request, and the fact sheet re¬ 
quired by § 124.43. 

(3) If the permit has become final 
and no application under § 124.12 con¬ 
cerning it is pending, the Enforcement 
Division Director shall issue a new 
draft permit under § 124.41. This 
permit shall be accompanied by the 
fact sheet required by § 124.43, except 
that the only matters considered shall 
relate to the requested variance. 

(f) Any draft permit issued under 
paragraph (d) or (e) of this section 
shall be subject to the notice and com¬ 
ment and other requirements of 
§ 124.51 through 124.64, except that 
the Enforcement Division Director in 
his/her discretion may omit any re¬ 
quirements,* or decline to consider any 
arguments or information, that do not 
relate directly to the requested 
variance(s). 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 





37114 


PROPOSED RULES 


§124.15 Modification requests. 

If a discharger with a permit be¬ 
lieves that a modification to that 
permit is justified under the standards 
of 40 CFR 122.31, it may request a 
modification from the Enforcement 
Division Director or, where appropri¬ 
ate, the Director in writing. The re¬ 
quest shall set forth all facts or rea¬ 
sons known to the discharger which 
may be relevant to a decision on the 
modification request. 

(b)(1) If the Enforcement Division 
Director agrees that the modification 
request appears justified, he/she shall 
so notify the discharger, w'hich may 
then apply for a revised permit incor¬ 
porating the modification in accord¬ 
ance with §§ 124.12 and 124.13. 

(2) If the Enforcement Division Di¬ 
rector, or where appropriate, the Di¬ 
rector decides that the modification 
request does not appear justified, he/ 
she shall reply to the discharger brief¬ 
ly setting forth in wTiting the reasons 
for that decision. 

§ 124.16 Permits required on a case-by¬ 
case basis. 

(a) Various sections of 40 CFR Part 
122 allow the Enforcement Division 
Director or, where appropriate, the Di¬ 
rector to determine, on a case-by-case 
basis, that certain concentrated 
animal feeding operations (§ 122.42), 
aquatic animal production facilities 
(§ 122.43), separate storm sewers 
(§ 122.45), and silvicultural activities 
(§ 122.46) that do not generally require 
individual permits should obtain one 
because of their contribution to water 
pollution. 

(b) Whenever the Enforcement Divi¬ 
sion Director or, where appropriate, 
the Director decides that a permit 
should be required under one of these 
sections, he/she shall inform the dis¬ 
charger in question of that decision 
and the reasons underlying it in writ¬ 
ing. The discharger must then apply 
for a permit under this part. The ques¬ 
tion whether the initial designation 
was proper will remain open for con¬ 
sideration during the public comment 
period under subpart F and any subse¬ 
quent hearing. 

§ 124.17 Requests for additional informa¬ 
tion. 

Permit applications are designed to 
fit the normal situation for most dis¬ 
chargers. However, if the Enforcement 
Division Director or, where appropri¬ 
ate, the Director determines that fur¬ 
ther information or a site visit is nec¬ 
essary in order to evaluate the dis¬ 
charge completely and accurately, the 
applicant shall be notified and a date 
shall be scheduled for receipt of the 
requested information and scheduling 
of any necessary site visit. 


Subporf C—Circulation of Applications for 
Permit* to Other Agencies 

§ 124.21 Circulation to the Corps of Engi¬ 
neers. 

(a) In order to assure that the Secre¬ 
tary has enough time to evaluate the 
impact of any proposed discharge on 
anchorage and navigation, the En¬ 
forcement Division Director or, where 
appropriate, the Director shall for¬ 
ward to the District Engineer in the 
appropriate district one copy of a 
draft permit and a draft public notice 
of it prior to the publication of that 
notice. 

(b) The Enforcement Division Direc¬ 
tor or, where appropriate, the Director 
shall also forward notice that the Dis¬ 
trict Engineer has a stated number of 
days to request further information 
and to evaluate the impact of granting 
that permit upon anchorage and navi¬ 
gation and to advise the Enforcement 
Division Director or the Director of 
that evaluation. District Engineers will 
normally be given 30 days to evaluate 
that impact. If the Enforcement Divi¬ 
sion Director or the Director finds 
that less time should be allowed he/ 
she shall advise the District Engineer 
of the lesser period of time and outline 
the reasons for the finding. In all 
cases the Enforcement Division Direc¬ 
tor or the Director shall advise the 
District Engineer that failure to 
answer within the allotted period will 
be considered a finding that anchor¬ 
age and navigation will not be substan¬ 
tially impaired by granting the permit. 

(c) If the District Engineer advises 
the Enforcement Division Director, or 
the Director, that anchorage and navi¬ 
gation of any of the waters of the 
United States would be substantially 
impaired by the granting of a permit, 
the permit shall be denied and the ap¬ 
plicant shall be so notified. If the Dis¬ 
trict Engineer advises the Enforce¬ 
ment Division Director, or the Direc¬ 
tor, that imposing specified conditions 
upon the permit is necessary to avoid 
any substantial impairment of anchor¬ 
age or navigation, then the Enforce¬ 
ment Division Director or the Direc¬ 
tor, shall include the specified condi¬ 
tions in the permit. Appeals of condi¬ 
tions specified by the District Engi¬ 
neer shall be made through the appli¬ 
cable procedures of the Corps of Engi¬ 
neers, and may not be made through 
the procedures provided in this part. 

(d) If the District Engineer notifies 
the Enforcement Division Director or 
the Director that more time is needed 
for his/her evaluation more time will 
be granted where it appears that the 
public interest warrants this exten¬ 
sion. 


§ 124.22 Circulation to other Federal 
agencies. 

(a) The Enforcement Division Direc¬ 
tor or. where appropriate, the Director 
shall forward to the Regional Director 
of the U.S. Fish and Wildlife Service 
and the National Marine Fisheries 
Service, a draft permit and a draft 
public notice of it prior to the publica¬ 
tion of that notice. These agencies 
may waive their right to receive no¬ 
tices for any classes and categories of 
permits. 

(b) The Enforcement Division Direc¬ 
tor or the Director shall also forward 
notice that the agency has a stated 
number of days in which to request 
further information and to evaluate 
the impact of granting that permit 
upon the fish, shellfish, and wildlife 
resources of the State in which the 
discharge will occur. The normal 
period to evaluate the effects of the 
discharge on fish, shellfish and wild¬ 
life resources will be 30 days. If the 
Enforcement Division Director or the 
Director finds that less time should be 
allowed, he/she shall advise the 
agency of the lesser period of time and 
outline the reasons for that finding. In 
all cases the Enforcement Division Di¬ 
rector or the Director shall advise the 
agency that failure to answer within 
the allotted period will be considered a 
statement that the agency does not 
choose to comment. 

(c) If the agency advises the En¬ 
forcement Division Director or the Di¬ 
rector that the imposition of specified 
conditions upon the permit is neces¬ 
sary to avoid substantial impairment 
of fish, shellfish, or wildlife resources, 
the Enforcement Division Director or 
the Director may include the specified 
conditions in the permit. 

(d) If the Agency notifies the En¬ 
forcement Division Director or the Di¬ 
rector that more time is needed for 
his/her evaluation, more time will be 
granted where it appears that the 
public interest warrants this exten¬ 
sion. 

(e) Similar agreements should be 
made by the Enforcement Division Di¬ 
rector and the Director with other 
Federal agencies and with State fish 
and wildlife and public health agen¬ 
cies. 

§ 124.23 New source consultation require¬ 
ments. 

The Enforcement Division Director 
shall consult with other Federal agen¬ 
cies concerning the probable impact of 
a new source as required under 40 
CFR 6.920. 

Subpart D—State Certification 

§ 124.31 Circulation of applications or 
draft permits to certifying States. 

(a) Under section 401(a)(1) of the 
Act, the Enforcement Division Direc- 
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tor may not issue a permit until a cer¬ 
tification is granted or waived in ac¬ 
cordance with that section by the 
State in which the discharge origi¬ 
nates or will originate. Where a facili¬ 
ty is located in one State, but the 
actual discharge is into the waters of 
another State, the latter State is the 
one with certification rights under sec¬ 
tion 401(a)(1). 

(b) When an application is received 
which does not include a State certifi¬ 
cation, the Enforcement Division Di¬ 
rector shall, approximately 60 days 
before public notice of the draft 
permit is planned, send the certifying 
State agency: 

(i) A copy of a preliminary draft 
permit or the application; 

(ii) A statement that the Enforce¬ 
ment Division Director cannot issue or 
deny the permit until the certifying 
State agency has granted or denied 
certification under § 124.32; 

(iii) A statement that the right to 
certify will be deemed waived unless 
exercised within a specified reasonable 
time. 

(Comment The specified reasonable time 
will normally be 60 days. If the Enforce¬ 
ment Division Director finds that less time 
should be allowed, he/she shall advise the 
certifying State agency of the lesser period 
of time and outline the reasons for that 
finding. If the agency notifies the Enforce¬ 
ment Division Director in writing that more 
time is needed for evaluation, an extension 
up to 1 year may be granted.) 

§ 124.32 State certification. 

(a) A State certification shall be 
made in writing and shall state that 
compliance with the terms and condi¬ 
tions of the referenced permit plus 
any additional requirements estab¬ 
lished by the certifying State agency 
will result in compliance with the ap¬ 
plicable provisions of sections 301, 302, 
306 and 307 of the Act. and appropri¬ 
ate requirements of State law. The 
certification must identify the provi¬ 
sions of State law, if any, which form 
the basis for any additional require¬ 
ments. 

(b) Where a certifying State agency 
cannot certify to the conditions con¬ 
tained in paragraph (a) of this section, 
it may deny certification in writing. 

§ 121.33 Effect of State certification. 

(a) Ordinarily, the Enforcement Di¬ 
vision Director should not issue a 
draft permit until State certification 
has been obtained, denied, or waived. 
However, the Enforcement Division 
Director may, where necessary, issue a 
draft permit prior to State certifica¬ 
tion or waiver. 

(b) Where certification is required 
under section 401(a)(1) of the Act. no 
final permit shall be issued: 

(i) If certification is denied, or 

(ii) Unless the final permit incorpo¬ 
rates any requirements specified under 


§ 124.32(a). Appeals of State certified 
conditions shall be made through the 
applicable State procedures, and may 
not be made through the procedures 
provided in this part. 

(c) State certification, once granted, 
cannot be withdrawn or modified 
during the term of the permit. 

Subpart E—Preparation of Draft Permit 

§ 124.41 Draft permit 

(a) If a permit has been properly re¬ 

quested under § 124.12, the Enforce¬ 
ment Division Director or, where ap¬ 
propriate, the Director, after analyz¬ 
ing the data and other information 
concerning a permit furnished under 
subparts B and C, and any other rele¬ 
vant information, shall tentatively 
decide whether to issue or deny the 
permit. Any environmental impact 
statement prepared under 40 CFR 
6.912, and any other applicable factors 
listed in 40 CFR 6.920, shall be consid¬ 
ered in deciding whether to issue a 
permit for a new source under this sec¬ 
tion. • 

(b) If the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector tentatively decides to issue a 
permit, a draft permit shall be pre¬ 
pared containing at a minimum: 

(1) All conditions, limitations, or re¬ 
quirements required under 40 CFR 
122.14; 

(2) All effluent limitations, stand¬ 
ards, prohibitions and conditions re¬ 
quired by 40 CFR 122.15, including 
any conditions certified by a State 
agency under subpart D, variances or 
other modifications. All effluent limi¬ 
tations and standards shall be calcu¬ 
lated and specified as required by 40 
CFR 122.16; 

(3) All compliance schedules re¬ 
quired by 40 CFR 122.17; and 

(4) All monitoring requirements re¬ 
quired by 40 CFR 122.20. 

(c) Any draft permit shall be accom¬ 
panied by the fact sheet required by 
§ 124.43 and shall be based on the ad¬ 
ministrative record required by 
§ 124.44. 

(d) If the Enforcement Division Di¬ 
rector determines under 40 CFR Part 
6.9 that an environmental impact 
statement shall be prepared for a new 
source the public notice of the draft 
permit under this section shall not be 
issued unless a draft environmental 
impact statement is issued before or at 
the same time as public notice of the 
draft permit. 

§ 124.42 Other draft permits. 

(a) In the following cases the En¬ 
forcement Division Director or. where 
appropriate, the Director may issue a 
draft permit concerning a permit with¬ 
out having received an application 
from a discharger. 


(1) If the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector decides that a permit should be 
modified or revoked under § 122.31, 
he/she shall issue a draft permit re¬ 
flecting the modifications or a draft 
notice of intent to revoke. 

(2) General permits under 40 CFR 
122.48 will be issued in draft form 
without having been applied for. 

(b) Any draft permit or notice of 
intent to revoke issued under para¬ 
graph (a) of this section shall be ac¬ 
companied by the fact sheet required 
by § 124.43 and based on the adminis¬ 
trative record defined in § 124.44. 

§ 124.43 Fact sheet. 

(a) Each draft permit or notice of 
intent to deny a permit issued under 
§ 124.41 or § 124.42 shall be accompa¬ 
nied by a fact sheet which shall briefly 
set forth the major facts and the sig¬ 
nificant factual, legal, methodological 
and policy questions considered in set¬ 
ting the terms of the draft permit. 
The Enforcement Division Director or, 
where appropriate the Director shall 
send this fact sheet to the applicant, 
interested Federal agencies, any af¬ 
fected State, and to all persons on a 
mailing list developed from those who 
request to be on the list and by using 
the following methods: 

(1) Soliciting persons for “area lists” 
from participants in past permit pro¬ 
ceedings in that area; and 

(2) Notifying the public as to the 
availability of mailings of fact sheets 
through press publication and notices 
in regional and State funded newslet¬ 
ters. The mailing list may be updated 
from time to time by requesting (via a 
postage paid card) an indication of 
continued interest in being on the 
mailing list. 

(b) In general, the fact sheet shall 
include: 

(1) A brief explanation of the ex¬ 
press statutory or regulatory provi¬ 
sions on which permit requirements 
are based, including appropriate sup¬ 
porting references to the administra¬ 
tive record required by § 124.44. 

(2) Any calculations or other neces¬ 
sary explanation of the derivation of 
specific effluent limitations and condi¬ 
tions, including a citation to the appli¬ 
cable guideline or standard provisions 
as required under 40 CFR 122.15 and 
reasons why they are applicable. 

(3) Reasons why requested variances 
requested do or do not appear justi¬ 
fied. 

(4) The results of any consultation 
under subpart C and State certifica¬ 
tion under subpart D. 

(c) The fact sheet for every permit 
issued under §124.41 or § 124.42(a)(1) 
to a discharger which has a total 
volume of more than 500,000 gallons 
any day of the year shall also contain: 
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(1) A sketch or detailed description 
of the location of the discharge de¬ 
scribed in the application; 

(2) A quantitative description of the 
discharge described in the application 
which includes at least the following: 

(i) The rate or frequency of the pro¬ 
posed discharge; if the discharge is 
continuous, the average daily flow in 
gallons per day, and where appropri¬ 
ate the maximum and minimum flow 
in gallons per day or million gallons 
per day; 

<ii) For discharges of cooling water, 
the average summer and winter tem¬ 
peratures of the discharge in degrees 
Fahrenheit and where appropriate the 
maximum and minimum temperature 
in degrees Fahrenheit; and 

(iii) The average daily discharge 
before and after the required treat¬ 
ment in pounds per day, and milli¬ 
grams per liter where appropriate, of 
any pollutants which are present in 
the discharge or which are subject to 
limitations or prohibition under sec¬ 
tions 301, 302, 303, 306 or 307 of the 
Act and regulations published there¬ 
under; 

(3) A brief citation of the water qual¬ 
ity standards and effluent standards 
and limitations applied to the pro¬ 
posed discharge; including a brief iden¬ 
tification of the uses for which the re¬ 
ceiving waters have been classified, 
and 

(4) A detailed description of the pro¬ 
cedures for deciding on the final 
permit including; 

(1) The beginning and ending dates 
of the comment period required under 
§124.52 and the address where com¬ 
ments will be received; 

<ii) Procedures for requesting a hear¬ 
ing and the nature of that hearing; 
and 

(iii) Any other procedures by which 
the public may participate in the for¬ 
mulation of the final permit. 

(d) See appendix A of this part for a 
sample fact sheet form. 

§ 124.44 Administrative record. 

(a) Decisions by the Enforcement 
Division Director to issue a draft 
permit under § 124.41 or § 124.42 shall 
be made only on the basis of the ad¬ 
ministrative record defined in this sec¬ 
tion. 

(b) The record for issuing a draft 
permit under § 124.41 shall consist of: 

<1) The initial application and any 
supporting data furnished by the ap¬ 
plicant; 

(2) The draft permit; 

(3) The fact sheet required by 
§ 124.43; 

(4) All documents cited in the fact 
sheet unless they are published mate¬ 
rials which are generally available (in 
which case they should be specifically 
referenced); and 


(5) Other documents contained in 
the supporting file for the permit, in¬ 
cluding correspondence, telephone and 
meeting memorandums, compliance 
reports, etc. 

(6) Where the applicant is a new 
source and EPA is the permit issuing 
authority: 

(i) The NS/EQ filled out by that 
source; 

(ii) Any environmental assessment, 
environmental impact statement, neg¬ 
ative declaration, or environmental 
impact appraisal that may have been 
prepared; 

(iii) All documents cited in any docu¬ 
ment prepared under subparagraph 
(6)(ii) of this paragraph, unless the 
cited documents are published materi¬ 
als which are generally available. 

(c) The record for issuing a draft 
permit under § 124.42 shall consist of 
the draft permit, the factsheet re¬ 
quired by § 124.43 and all documents 
cited in the factsheet unless they are 
published materials which are general¬ 
ly available. 

(d) No later than the time a draft 
permit is issued, a record clerk shall be 
designated with responsibility for 
maintaining the records established 
under this section. Copying of any 
documents in the record shall be per¬ 
mitted under appropriate arrange¬ 
ments to prevent their loss. The 
charge for such copies shall be made 
in accordance with the written sched¬ 
ule contained in part 2 of this chapter. 
All documents in the record shall be 
appropriately indexed and categorized. 

(e) This section applies to all draft 
permits issued after the effective date 
of this part. 

Subpart F—Public Comment and Hearings 

§ 124.51 Public notice regarding draft per¬ 
mits and permit conditions. 

(a) Notice of the proposed issuance, 
denial, or modification of a permit and 
notice of all hearings held under 
§ 124.52 shall be given by the Enforce¬ 
ment Division Director or, where ap¬ 
propriate, the Director as follows: 

(1) By mailing a copy to the appli¬ 
cant: to the U.S. Army Corps of Engi¬ 
neers to Federal and State agencies 
with Jurisdiction over fish, shellfish, 
and wildlife resources and to other ap¬ 
propriate governmental authorities; 
and to any person on the mailing list 
referred to in § 124.43; and 

(2) By either of the following meth¬ 
ods: 

(i) By publication at least once (A) 
not less than 45 days before the effec¬ 
tive date of the proposed issuance, 
denial, or modification of the permit, 
or (B) not less than 30 days before the 
date of a hearing, as the case may be. 
in a daily or weekly newspaper of gen¬ 
eral circulation within the area where 
the facility or discharge is located; or 


(ii) By posting a copy at the princi¬ 
pal office of the municipality in which 
the facility or discharge is located, or 
if the facility or discharge is not locat¬ 
ed within a municipality, then at the 
principal office of the political subdivi¬ 
sion with general jurisdiction over the 
premises on which it is located, and by 
posting a copy at the U.S. post office 
serving those premises. 

(b) All public notices issued under 
this subpart shall contain the follow¬ 
ing information. 

(1) Name and address of the office 
processing the application or conduct¬ 
ing the hearing; 

(2) Name and address of the appli¬ 
cant and the discharger (if different 
from the applicant); 

(3) Name and water quality stand¬ 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip¬ 
tion of the location of each existing or 
proposed discharge point on those 
waters; 

(4) Address and telephone number 
of the place where interested persons 
may obtain further information, in¬ 
cluding copies of the draft permit and 
the factsheet; 

(5) The location of the administra¬ 
tive record required by § 124.44 and 
the times at which it will be open for 
public Inspection; 

(6) Any additional statements, repre¬ 
sentations, or information considered 
necessary or proper. 

(c) In addition to the information re¬ 
quired under paragraph (b) of this sec¬ 
tion, public notice of the proposed is¬ 
suance, denial, or modification of a 
permit shall contain the following in¬ 
formation: 

(1) A brief description of the appli¬ 
cants' activities or operations that 
result in the discharge described in 
the application, and a statement 
whether the application pertains to 
new or existing dischargers (e.g.. new 
municipal waste treatment plant, ex¬ 
isting steel manufacturing, or new 
drainage from existing mining activi¬ 
ties, etc.); 

(2) A statement of the terms of the 
draft permit; 

(3) In cases where the draft permit 
involves a proposed variance from or 
modification of effluent limitations or 
extension or statutory deadlines, a de¬ 
scription of the draft permit condi¬ 
tions. 

(4) Brief description of the comment 
procedures required by § 124.52, in¬ 
cluding the time and place of any 
public hearing that will be held. 

(5) If the discharge is from a new 
source, a statement of the Enforce¬ 
ment Division Director’s decision as to 
whether an invironmental impact 
statement will be prepared. 

(6) A statement of the right to re¬ 
quest a public hearing. 
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(d) In addition to the information 
required by paragraphs (b) and (c) of 
this section, the public notice of the 
proposed issuance, denial, or modifica¬ 
tion of a permit for a discharge as to 
which, a 316(a) application has been 
filed under § 124.15 shall include: 

(1) A statement that the thermal 
component of the discharge is subject 
to effluent limitations under section 
301 or 306 of the Act and a brief de¬ 
scription including a quantitative 
statement of the thermal effluent 
limitations proposed under section 301 
or 306; and 

(2) A statement that a 316(a) appli¬ 
cation has been filed and that alterna¬ 
tive (and less stringent) effluent limi¬ 
tations may be imposed on the ther¬ 
mal component of the discharge under 
section 316(a) and a brief description 
including a quantitative statement of 
the alternative effluent limitations, if 
any, included in the application. 

(3) If the applicant has submitted 
data and information under § 124.15, 
the public notice of the proposed issu¬ 
ance, denial, or modification of a 
permit shall include, in addition to the 
statements required by paragraphs 
(d)(1) and (d)(2) of this section a state¬ 
ment that the applicant has submitted 
evidence in support of its request for 
alternative effluent limitations which 
warrants further consideration and 
that imposition of Such alternative 
limitations is being condidered. The 
notice shall state that all data submit¬ 
ted by the applicant are available as 
part of the administrative record for 
public inspection during office hours. 
The notice shall also state that any 
person may comment in writing upon 
the applicant's desired alternative ef¬ 
fluent limitations under § 124.52 and 
may also request a hearing under that 
section. 

(4) If the applicant has filed a writ¬ 
ten plan of study and demonstration 
under § 124.15, the public notice of the 
proposed issuance, denial, or modifica¬ 
tion of a permit shall include, in addi¬ 
tion to the statements required by 
paragraph (d)(1) and (d)(2) of this sec¬ 
tion, a statement that the applicant 
has submitted such a plan. 

The notice shall also include a sum¬ 
mary of the applicant's proposed plan 
of study and demonstration and shall 
state that the plan is available for 
public inspection during office hours. 
The notice shall aslo state that any 
person may comment in writing upon 
the applicant’s proposed plan of study 
under § 124.52 of this chapter and may 
also request a public hearing to consid¬ 
er the plan under that section. 

(e) In addition to the information re¬ 
quired under paragraph (b) of this sec¬ 
tion, public notice of a public hearing 
held under § 124.52(b) shall contain 
the following information: 


(1) Reference to the date and 
manner of public notice of the pro¬ 
posed issuance, denial, or modification 
of the permit; 

(2) Date, time, and place of the hear¬ 
ing; and 

(3) A brief description of the nature 
and purpose of the hearing, including 
the applicable rules and procedures. 

(f) Public notice issued under this 
section may describe more than one 
permit and more than one discharge. 
No public notice shall be given in cases 
where a request for permit modifica¬ 
tion is denied, but written notice of 
that denial shall be given the person 
requesting such modification. 

(g) The Enforcement Division Direc¬ 
tor may enter into agreements with 
States for joint Federal/State public 
notices and joint public hearings re¬ 
garding (1) applications for and issu¬ 
ance of Federal or State NPDES per¬ 
mits or (2) certifications required by 
section 401 of the Act. 

§ 124.52 Public comment# and hearings. 

(a) At a minimum, a comment period 
of 45 days following the date of public 
notice of the proposed issuance, 
denial, or modification of a permit 
shall be provided. During this period 
any interested persons may submit 
written comments on the draft permit 
and accompanying fact sheet and may 
request a public hearing. A request for 
a public hearing shall state the nature 
of the issues proposed to be raised in 
the hearing. All such comments shall 
be considered in preparing the final 
permit and factsheet, and shall be re¬ 
sponded to as provided in § 124.63. 

(b) (1) Where the Enforcement Divi¬ 
sion Director or, where appropriate, 
the Director finds a significant degree 
of public interest in a proposed permit 
or group of permits, he/she shall hold 
a public hearing to consider the 
permit or permits. Public notice of 
that hearing shall be given as specified 
in § 124.51. The hearing may be sched¬ 
uled either by the Enforcement Divi¬ 
sion Director or, where appropriate, 
the Director at his/her own initiative, 
or in response to a request received 
during the comment period provided 
for in paragraph (a) of this section. 

(2) Hearings held under this section 
shall be conducted by the Enforce¬ 
ment Division Director or, where ap¬ 
propriate, the Director or their desig¬ 
nee, in an orderly and expeditious 
manner. 

(3) Any person may submit oral or 
written statements and data concern¬ 
ing the proposed permit. Reasonable 
limits may be set upon the time al¬ 
lowed for oral statements, and the 
submission of statements in writing 
may be required. 


§ 124.53 Obligation to raise points and 
provide information during the com¬ 
ment period. 

All persons, including applicants, 
who believe any of the terms of a 
draft permit is not appropriate either 
because one of the variances listed in 
§ 124.16 should be granted or for some 
other reason, must bring forward all 
arguments and factual grounds sup¬ 
porting their position, including all 
supporting material, no later than the 
close of the public comment period 
(including any hearing period) re¬ 
quired by § 124.52. 

§ 124.54 Reopening of comment period. 

If any information or arguments 
submitted during the public comment 
period, including information or argu¬ 
ments whose submission is required 
under § 124.53, appears to raise sub¬ 
stantial new questions concerning a 
permit, the Enforcement Division Di¬ 
rector or, where appropriate, the Di¬ 
rector may, if he/she concludes that 
one of the following actions is neces¬ 
sary for an informed decision, either 
(a) issue a new draft permit, appropri¬ 
ately modified, and reopen the com¬ 
ment period under § 124.52 or (b) 
simply reopen the comment period 
under § 124.52 to give interested per¬ 
sons an opportunity to comment on 
the information or arguments submit¬ 
ted. In either case the notice required 
by § 124.51 shall be given. 

Subpart G—Issuance and Effective Date of 
Permit 

§ 124.61 Issuance and Effective Date of 
Permit 

(a) (1) No less than 60 days after the 
date of publication and/or posting of 
notice of the proposed issuance, 
denial, or modification of a permit 
under § 124.51 whichever date is later, 
the Enforcement Division Director 
shall make a determination with re¬ 
spect to the issuance or denial of 
modification of such permit. That de¬ 
termination shall take the form of a 
permit, modified permit, or notice of a 
permit denial, as the case may be. 

(2) No final permit shall be issued by 
EPA which grants a modification of 
otherwise applicable effluent require¬ 
ments under section 301(g) or 301(h) 
of the Act until the State within 
which the discharge will take place 
has been given 30 days’ notice in 
which to approve or disapprove the 
grant of the modification. 

If the State disapproves the grant of 
that modification within those 30 
days, the modification shall be deleted 
from the final permit. 

(b) Upon making, a determination 
under paragraph (a)(1) of this section, 
the Enforcement Division Director 
shall issue the permit, modified 
permit, or notice of permit denial, as 
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the case may be, and shall mail a 
notice of issuance, modification, or 
denial of the permit to the applicant 
and to each person who has submitted 
written comments or participated in a 
public hearing regarding the permit. 
This notice shall include reference to 
the procedures under §124.74 et seq. 
to contest the permit determination. 

(c) The decision of the Enforcement 
Division Director to issue a permit, 
modified permit, or notice or permit 
denial under paragraph (b) of this sec¬ 
tion constitutes the final action of the 
Environmental Protection Agency, 
unless a request for an evidentiary 
hearing is granted under § 124.75. The 
30-day period within which a person 
may request an evidentiary hearing 
under that section begins on the post¬ 
mark date of notice of the En- force- 
ment Division Director’s action. 

(d) (1) Except as provided in para¬ 
graph (d)(2) of this section, the permit 
or modification shall become effective 
30 days after the postmark date of 
notice of the decision under paragraph 
(b) of this section unless: 

(1) A later effective date is specified 
in the decision, or (ii) A request is sub¬ 
mitted for an evidentiary hearing or 
legal decision in which case (A) if the 
request is denied, then the permit or 
modification shall become effective 10 
days after the denial, or (B) if the re¬ 
quest is granted, then the permit or 
modification shall become effective as 
provided in paragraph (d)(2) of this 
section. 

(2) Stays of contested permit terms 
and conditions: 

(i) If a request for an evidentiary 
hearing or legal decision is granted 
under § 124.102, or if a petition for 
review of the denial of a request for an 
evidentiary hearing is timely filed 
with the Administrator under 
§ 124.102, the force and effect of the 
contested provision(s) of any permit or 
modification issued to an existing dis¬ 
charger shall be stayed and shall not 
be subject to judicial review under sec¬ 
tion 509(b) of the Act, pending final 
Agency action under § 124.101 or 
§124.102. Requests for modification 
shall not stay the force and effect of 
the permit terms and conditions 
sought to be modified, whether or not 
an evidentiary hearing has been grant¬ 
ed, unless the Enforcement Division 
Director affirmatively decides to grant 
such a stay. Contested provisions of a 
permit or modification shall include 
uncontested provisions of a permit 
which are not severable from those 
provisions contested. These contested 
provisions shall be designated by the 
Enforcement Division Director. Un¬ 
contested provisions of a permit shall 
remain in full force and effect, and 
the permittee shall be subject to all 
those provisions. 


(ii) If a request for an evidentiary 
hearing is granted under § 124.75 re¬ 
garding the initial permit issued for a 
discharge or a discharger (including 
new sources and new dischargers), or 
if a petition for timely review of the 
denial of a request for an evidentiary 
hearing is timely filed with the Ad¬ 
ministrator under § 124.102 with re¬ 
spect to such a permit, the source 
shall be considered to be without a 
permit, pending final agency action 
under § 124.101 if the Enforcement Di¬ 
vision Director finds: 

(A) That the contested permit 
condition(s) is inseverable from the 
uncontested condition(s); or 

(B) That the contested permit condi¬ 
tions are fundamental to the Enforce¬ 
ment Division Director’s determina¬ 
tion to issue or deny the permit and 
hence it would be contrary to the 
public interest for the uncontested 
conditions to be considered issued and 
effective or to authorize a new dis¬ 
charge of pollutants. At a minimum, 
contested permit conditions are funda¬ 
mental to the determination to issue 
or deny the permit if staying the con¬ 
ditions would allow a discharger to 
commence discharge without install¬ 
ing the requisite technology based 
treatment under section 306 or 301, as 
the case may be. 

(iii) If a request for an evidentiary 
hearing is granted under § 124.75 re¬ 
garding a variance under section 
301(g) in a permit issued to a discharg¬ 
er, or if a petition for timely review of 
the denial of a request for an eviden¬ 
tiary hearing is timely filed with the 
Administrator under § 124.102 with re¬ 
spect to such a variance, any otherwise 
applicable standards and limitations 
under section 301 of the Act shall not 
be stayed unless: 

(A) In the judgment of the Enforce¬ 
ment Division Director, the stay or the 
variance sought will not result in the 
discharge of pollutants in quantities 
which may reasonably be anticipated 
to pose an unacceptable risk to human 
health or the environment because of 
bioaccumulation, persistency in the 
environment, acute toxicity, chronic 
toxicity, or synergistic propensities; 
and 

(B) In the judgment of the Enforce¬ 
ment Division Director, there is a sub¬ 
stantial likelihood that the discharger 
will succeed on the merits of its 
appeal: and 

(C) The discharger files any bond or 
other appropriate security which is re¬ 
quired by the Enforcement Division 
Director to assure timely compliance 
with the requirements from which a 
variance is sought in the event that 
the appeal is unsuccessful. 

(e) For purposes of judicial review 
under section 509(b) of the Act. final 
administrative action on a permit does 
not occur unless and until a party has 


first sought review by the Administra¬ 
tor under § 124.102. Any party which 
neglects or fails to seek review under 
§ 124.102 thereby waives its opportuni¬ 
ty to exhaust available Agency reme¬ 
dies. 

§ 124.62 Final environmental impact state¬ 
ment 

No final permit for a new source 
shall be issued until at least 30 days 
after the date of issuance of a final en¬ 
vironmental impact statement re¬ 
quired under 40 CFR 6.916. 

§ 124.63 Final factsheet 

(a) At the time any final permit is 
issued under § 124.61, the Enforcement 
Division Director shall also issue a 
final factsheet for that permit. This 
final factsheet shall contain or incor¬ 
porate by reference the factsheet re¬ 
quired by § 124.43 for the draft permit 
and shall also contain: 

(1) A specific indication of which 
provisions of the draft permit have 
been changed in the final permit, and 
the reasons for the change; and 

(2) A response to all significant ob¬ 
jections to the draft permit raised 
during the public comment period. 

(b) The final factsheet shall not cite 
any documents which are not properly 
included in the administrative record 
for the final permit as defined in 
§ 124.64. 

§ 124.64 Administrative record for final 
permit. 

(a) Decisions to issue a final permit 
under § 124.61 shall be made only on 
the basis of the administrative record 
defined in this section. 

(b) The administrative record for 
any final permit shall consist of the 
administrative record for the draft 
permit and 

(1) All comments received during the 
public comment period required by 
§ 124.52; 

(2) The tape or transcript of any 
hearing(s) held under § 124.52; 

(3) The final factsheet required by 
§ 124.63; 

(4) Any final environmental impact 
statement; 

(5) Other documents contained in 
the supporting file for the permit, in¬ 
cluding correspondence, telephone and 
meeting memoranda, compliance re¬ 
ports, etc.; and 

(6) The final permit. 

These additional documents shall be 
added to the record as soon as possible 
after their receipt or publication by 
the Agency. 

(c) (1) This section applies to all final 
permits where the draft permit was 
subject to the administrative record 
requirements of § 124.48. In addition, 
this section may be applied to any 
other final permit issued after the ef¬ 
fective date of this part which has not 
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yet reached the stage of initial deci¬ 
sion in an evidentiary hearing. 

(2) For any final permit where the 
draft permit was prepared prior to 
publication of these requlations, and 
therefore was not based on an admin¬ 
istrative record in accordance with 
§ 124.44, the record clerk shall prompt¬ 
ly compile a record for that permit as 
close as practicable to the record that 
would have been compiled if the draft 
permit had been subject to the admin¬ 
istrative record requirements of 
§ 124.48, including a factsheet con¬ 
forming to the requirements of 
§ 124.43. When such a record has been 
compiled, notice of that fact shall be 
published as provided in § 124.51, and 
the permit applicant and other inter¬ 
ested persons shall be allowed 45 days 
to comment on the record. Upon con¬ 
sideration of the comments, the record 
clerk shall take such action regarding 
the record (including additions to or 
deletions from it) as may be appropri¬ 
ate to make it conform to the standard 
stated in the first sentence of this 
paragraph. 

(3) Whether or not a draft or final 
permit was prepared subject to these 
regulations, the Regional Administra¬ 
tor, in any case where it appears 
during the course of an evidentiary 
hearing on a permit that significant 
new factors affecting that permit 
should be considered, may revoke the 
permit subject to the hearing and 
issue a new draft permit under 
§ 124.41. The new draft permit shall 
proceed through the same process of 
public comment and opportunity for a 
public hearing, etc., as would apply to 
any other draft permit. 

§ 124.65 Early decision on certain permit 
conditions. 

The only issues connected with issu¬ 
ance of a particular permit on which 
EPA will make a final agency decision 
before the final permit is issued under 
§ 124.61 are whether alternative efflu¬ 
ent limitations would be justified 
under section 316(a) and whether cool¬ 
ing water intake structures will use 
the best available technology under 
section 316(b). Applicants who wish an 
early decision on these issues should 
request it and furnish supporting rea¬ 
sons at the time their applications are 
filed under §§ 124.12 and 124.15. The 
Enforcement Division Director will 
then decide whether or not to grant it. 
If it is granted, both the early decision 
on section 316 (a) or (b) issues and the 
grant of the balance of the permit 
shall be considered permit issuance 
under these regulations, and shall be 
subject to the same requirements of 
public notice and comment and the 
same opportunity for an adjudicatory 
hearing. 


§ 124.66 Deferral of decision on certain 
permit conditions. 

(a) If the Enforcement Division Di¬ 
rector on review of the administrative 
record determines that the informa¬ 
tion necessary to decide whether or 
not an alternative effluent limitation 
under section 316(a) should be granted 
to a source is not likely to be available 
by the time a decision on permit issu¬ 
ance must be made, he/she may issue 
a permit under § 124.61 which is for a 
term of up to 5 years and which re¬ 
quires that the point source achieve 
the effluent limitations Initially pro¬ 
posed for the control of the thermal 
component of the discharge no later 
than the date specified in applicable 
effluent limitations guidelines and 
new source performance standards 
issued under sections 301(b) and 306 of 
the Act but which affords the permit¬ 
tee an opportunity to request a hear¬ 
ing under section 316(a) after conduct¬ 
ing biological and engineering studies 
in order to develop information suffi¬ 
cient for the Enforcement Division Di¬ 
rector to make a knowledgeable deter¬ 
mination as to whether alternative ef¬ 
fluent limitations may be established 
under section 316(a). 

(b) Any hearing scheduled under 
paragraph (a) of this section shall be 
publicized as required by § 124.51 and 
shall be held enough in advance of the 
final compliance date specified in the 
permit to allow the permittee to take 
necessary measures to comply by that 
date in the event its request for modi¬ 
fication of thermal limits is denied 
after the hearing is concluded. 

(c) Whenever the Enforcement Divi¬ 
sion Director defers the determination 
under section 316(a), he/she may also 
defer any determination under section 
316(b). 

Subport H—Evidentiary Hearing* 

§ 124.71 Applicability. 

The regulations in this subpart 
govern all evidentiary hearings con¬ 
ducted by EPA under section 402 of 
the Act, except as otherwise provided 
in Subpart J or other EPA regulations. 
An evidentiary hearing is available to 
challenge any permit decision issued 
under § 124.61 except for the issuance 
of a general permit. Dischargers sub¬ 
ject to a general permit who wish to 
challenge the terms and conditions 
that permit applies to them should in¬ 
stead apply for an individual permit 
under §124.12 as authorized in 
§ 122.48. An evidentiary hearing will 
then be available on that separate 
permit. 

§ 124.72 Definitions. 

As used in this subpart, the follow¬ 
ing terms have the meanings specified: 

(a) “Judicial Officer’' means a per¬ 
manent or temporary employee of the 


Agency appointed as a judicial officer 
by the Administrator under these reg¬ 
ulations who shall meet the qualifica¬ 
tions and perform functions as follows: 

(1) A judicial officer shall be a duly 
licensed attorney. A judicial officer 
shall not be employed in the Office of 
Enforcement or the Office of Water 
and Hazardous Materials, and shall 
not participate in the consideration or 
decision of any case in which he per¬ 
formed investigative or prosecutorial 
functions. 

(2) The Administrator may delegate 
any authority to act in a given case 
under this subpart to a judicial officer 
who, in addition, may perform other 
duties for EPA. The Administrator 
may delegate authority to make find¬ 
ings of fact in a particular proceeding, 
provided that that delegation shall not 
preclude a judicial officer from refer¬ 
ring any motion or case to the Admin¬ 
istrator when the judicial officer de¬ 
cides referral would be appropriate. 
The Administrator, in deciding a case, 
may consult with and assign the draft¬ 
ing of preliminary findings of fact and 
conclusions and/or a preliminary deci¬ 
sion to any judicial officer. 

(b) “Party” means the persons desig¬ 
nated by the Regional Administrator 
under § 124.78 to present the EPA 
staff position at an evidentiary hear¬ 
ing, the applicant or permittee, and 
any person whose request for a hear¬ 
ing under § 124.74 or whose request to 
be admitted as a party to intervene 
under § 124.79 has been granted. 

(c) “Presiding Officer” means an Ad¬ 
ministrative Law Judge appointed 
under 5 U.S.C. 3105 and designated to 
preside at the hearing. 

(d) “Regional Hearing Clerk” means 
an employee of the Agency designated 
by a Regional Administrator to estab¬ 
lish a repository for all books, records, 
documents, and other materials relat¬ 
ing to hearings under this subpart. A 
regional hearing clerk may be the 
same person as the record clerk re¬ 
quired by § 124.44. 

§ 124.73 Filing and submission of docu¬ 
ments. 

(a) All documents authorized or re¬ 
quired to be filed with the Agency 
under this subpart shall be filed with 
the regional hearing clerk, unless the 
regulations provide otherwise. Docu¬ 
ments shall be considered filed on the 
date on which they are mailed or de¬ 
livered in person to the regional hear¬ 
ing clerk. 

(b) All such submissions shall be 
signed by the person making the sub¬ 
mission, or by an attorney or other au¬ 
thorized agent or representative on 
his/her behalf. 

(c) All data and Information referred 
to or in any way relied upon in any 
such submissions shall be included in 
full and may not be incorporated by 
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reference, unless previously submitted 
as part of the administrative record in 
the same proceeding, except for mate¬ 
rial which is generally available or of 
peripheral relevance, in which case 
the party relying on it shall file a writ¬ 
ten undertaking to make copies availa¬ 
ble as directed by the Regional Admin¬ 
istrator or the presiding officer. 

(1) A copy of any article or other ref¬ 
erence or source cited shall be includ¬ 
ed, except for State or Federal stat¬ 
utes and regulations, judicial decisions 
published in a national reporter 
system, officially issued EPA docu¬ 
ments of general applicability, and 
any other material which is generally 
available or of peripheral relevance. 

(2) If any part of the material sub¬ 
mitted is in a foreign language, it shall 
be accompanied by an English transla¬ 
tion verified under oath to be com¬ 
plete and accurate, together with the 
name, address, and a brief statement 
of the qualifications of the person 
making the translation. Translations 
of literature or other material in a for¬ 
eign language shall be accompanied by 
copies of the original publication. 

(3) Where relevant data or informa¬ 
tion is contained in a document also 
containing irrelevant matter, either 
the irrelevant matter shall be deleted 
and only the relevant data or informa¬ 
tion shall be submitted or the relevant 
portions shall be briefly indicated. 

(4) The failure to comply with the 
requirements of this section or any 
other requirement in this subpart may 
result in the exclusion from considera¬ 
tion of any portion of the submission 
which fails to comply. If the Regional 
Administrator or the presiding officer, 
on motion by any party or on his/her 
own initiative, determines that a sub¬ 
mission fails to meet any requirement 
of this subpart, he/she shall direct the 
hearing clerk to return the submission 
with a copy of the applicable regula¬ 
tions indicating those provisions not 
complied with in the submission. Two 
weeks to correct the error indicated 
shall then be allowed to the person 
submitting the material, unless the 
Regional Administrator or the Presid¬ 
ing officer determines that there is 
good cause to allow a longer time. 

(d) The filing of a submission shall 
not mean or imply that it in fact 
meets all applicable requirements or 
that it contains reasonable grounds 
for the action requested or that the 
action requested is in accordance with 
law. 

(e) The original of all statements 
and documents containing factual ma¬ 
terial, data, or other information shall 
be signed in ink by the person or au¬ 
thorized representative of the person 
submitting the same. The capacity of 
the person signing, his/her address, 
and the date shall be stated. The sig¬ 
nature of the person signing is a repre¬ 


sentation that the document has been 
subscribed in the capacity specified 
with full authority, that he/she has 
read it and knows the contents, and 
that to the best of his/her knowledge 
and belief, the statements made in it 
are true. All such submissions are sub¬ 
ject to section 309(c)(2) of the Act and 
the False Reports to the Government 
Act, 18 U.S.C. 1001, under which a 
willfully false statement or representa¬ 
tion is a criminal offense. 

§ 124.74 Requests for evidentiary hearing 
and/or legal decision. 

(a) Within 30 days following the 
date of receipt of notice of the Region¬ 
al Administrator’s determination to 
issue a permit under § 124.61, any in¬ 
terested person may submit a request 
to the Regional Administrator under 
paragraph (b) of this section for an 
evidentiary hearing and/or legal deci¬ 
sion, to reconsider or contest the 
terms of that permit. If such a request 
is submitted by a person other than 
the permittee, the person shall simul¬ 
taneously serve a copy of the request 
on the permittee. 

(b) In accordance with § 124.76, such 
requests shall contain an exposition of 
the factual questions alleged to be at 
issue, and their relevance to the basic 
decision to be made, together with a 
designation of the specific factual 
areas to be explored and the hearing 
time estimated to be necessary for 
that exploration. A copy of any report, 
article, survey or other written docu¬ 
ment relied upon shall be submitted 
unless it is already in the administra¬ 
tive record required by § 124.64. 

(c) Such requests shall also contain: 

(1) The name, mailing address, and 
telephone number of the person 
making such request. 

(2) A clear and concise factual state¬ 
ment of the nature and scope of the 
interest of the requester and (except 
in the case of a permit applicant) an 
explanation of how and to what 
extent that interest would be directly 
and adversely affected by the issu¬ 
ance, denial, or modification of the 
subject permit. 

(3) The names and addresses of all 
persons whom the requester repre¬ 
sents. 

(4) An express agreement and under¬ 
standing by the requester that, upon 
the request of the Presiding Officer on 
his/her own motion or on motion of 
any party, and without cost or expense 
to any other party. 

(i) The requestes, 

(ii) All persons represented by the 
requester, and 

(iii) All officers, directors, employ¬ 
ees, and consultants of the requester 
and the persons represented by the re¬ 
quester. shall be made available for 
cross-examination. 


(5) Clear and concise statement of 
the legal issues, if any, proposed for 
referral to the Office of the General 
Counsel for decision under § 124.90. 

(6) Specific references to the con¬ 
tested permit terms and conditions, as 
well as suggested revised or alternative 
permit terms and conditions which, in 
the judgment of the requestor, would 
be required to implement the purposes 
and policies of the Act. 

(d) The Regional Administrator 
(upon notice to all known parties) may 
extend the time allowed for submit¬ 
ting hearing requests under this sec¬ 
tion for good cause. 

§ 124.75 Decision on request for a hearing. 

(a) Within 20 days following the ex¬ 
piration of the time allowed by 
§ 124.74 for submitting a request for 
an adjudicatory hearing, the Regional 
Administrator shall grant or deny the 
request and shall promptly assign the 
matter for hearing if he/she deter¬ 
mines that a submitted request: 

(1) Meets the requirements of this 
section, and 

(2) Sets forth material issues of fact 
relevant to the questions of whether a 
permit should be issued, denied or 
modified. 

(b) If the Regional Administrator 
grants a request for an adjudicatory 
hearing in regard to a particular pro¬ 
posed permit, he/she shall treat any 
other request for a adjudicatory hear¬ 
ing in regard to that proposed permit 
as a request to be a party and shall 
grant any such request which meets 
the requirements of § 124.74. 

(c) For purposes of § 124.78, a formal 
evidentiary hearing shall begin on the 
date that notice of hearing is pub¬ 
lished under § 124.77. 

§ 124.76 Obligation to raise issues before a 
final permit is issued. 

(a) No factual evidence shall be sub¬ 
mitted for consideration by either the 
Regional Administrator or the presid¬ 
ing officer under this subpart that was 
not submitted to the administrative 
record required by § 124.64 as part of 
the issuance of and comment on a 
draft permit, unless good cause is 
shown for the failure to submit it. No 
legal, analytical, or policy arguments 
shall be raised for consideration by 
either the Regional Administrator or 
the presiding officer under this sub- 
part that were not submitted to the 
administrative record required by 
§ 124.64 as part of the issuance of and 
comment on a draft permit unless 
good cause is shown for the failure to 
submit them. In particular, no request 
for a variance or modification for any 
of the reasons set forth in § 124.16 
that was not raised and fully docu¬ 
mented for the administrative record 
under § 124.64 shall be considered 
under this subpart. 
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( Comment' A finding of good cause under 
this section will, in many cases, depend 
upon the relative availability of the pretrial 
material or arguments at the time that the 
administrative record was being developed.) 

(b) The Regional Administrator in 
evaluating healing requests under 
§ 124.75 and the presiding officer in all 
actions taken under this subpart shall 
be bound by this section, except that 
this section is not binding upon EPA 
parties in consideration of the Agen¬ 
cy’s obligation to provide a fair and 
full hearing. 

§ 124.77 Notice of hearing. 

(a) Public notice of grant of a formal 
evidentiary public hearing regarding a 
permit shall be given in the following 
manner: 

(1) By mailing a copy to the appli¬ 
cant, to Federal and State agencies 
with jurisdiction over fish, shellfish, 
and wildlife resources and to other ap¬ 
propriate governmental authorities, 
and to any person on the mailing list 
referred to in § 124.43; 

(2) By either of the following meth¬ 
ods: 

(i) By publication in a daily or 
weekly newspaper of general circula¬ 
tion within the area in which the ef¬ 
fluent source is located; or 

(ii) By posting a copy at the princi¬ 
pal office of the municipality in which 
the effluent source is located, or if 
such source is not located within a mu¬ 
nicipality. then at the principal office 
of the political subdivision with gener¬ 
al jurisdiction over the premises on 
which the source is located, and by 
posting a copy at the U.S. Post Office 
serving such premises. 

(b) All public notices issued under 
this section shall contain the following 
information: 

(1) Name and address of the regional 
office conducting the hearing; 

(2) Name and address of the appli¬ 
cant and the discharger (if different 
from the applicant); 

(3) Name and water quality stand¬ 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip¬ 
tion of the location of each existing or 
proposed discharge point on such 
waters; 

(4) Address and telephone number 
of the place where interested persons 
may obtain further Information, in¬ 
cluding a copy of the fact sheet issued 
under § 124.62; 

(5) Reference to the date and 
manner of each public notice of the 
proposed issuance, denial or modifica¬ 
tion of the permiUs) and any public 
hearings thereon; 

(6) Name and address of the person 
requesting the evidentiary hearing 
and the name and address of each 
known party to such proceedings; 


(7) Brief description of the nature 
and purpose of the hearing and the 
issues raised, together with a state¬ 
ment of the applicable rules and pro¬ 
cedures, and including the following 
declarations: 

(i) Any person who can establish 
that he/she will be directly and ad¬ 
versely affected by the issuance, modi¬ 
fication or denial of the subject 
permit(s) may. under § 124.79, file a re¬ 
quest to be admitted as a party to the 
hearing within 15 days of the date of 
publication of this notice; 

(ii) Any person requesting to be ad¬ 
mitted as a party may propose materi¬ 
al issues of fact or law not already 
raised by the original requestor or an¬ 
other party; 

(8) Names or organizational descrip¬ 
tion of the Agency employees desig¬ 
nated under § 124.78 as available to 
perform investigative or litigating 
functions; 

(9) The terms and conditions of the 
permit(s) at issue may be amended by 
the Regional Administrator before or 
after the evidentiary hearing and any 
person interested in those permits(s) 
must request to be a party in order to 
preserve any right to appeal or other¬ 
wise contest the final administrative 
determination. 

§ 124.78 Separation of functions; ex parte 
communications. 

(a) No later than the time notice of 
hearing is published under § 124.77, 
the Regional Administrator shall des¬ 
ignate the Agency employees who will 
be available to perform investigative 
or prosecuting functions for the 
Agency in that hearing. Additional 
employees may be so designated as 
necessary during the course of the 
proceedings. Appearance as a witness 
ordinarily does not automatically con¬ 
stitute the performance of investiga¬ 
tive or litigating functions. 

(b) Upon Issuance of a notice of 
hearing under § 124.77, no person des¬ 
ignated under paragraph (a) Ttf this 
section shall participate or advise in 
any decision arising out of that hear¬ 
ing except as witness or counsel in 
public proceedings. All employees of 
the Agency other than persons so des¬ 
ignated shall be available to advise the 
Regional Administrator or the Admin¬ 
istrator on any of their functions re¬ 
lating to the hearing and any appeal. 

(c) Between the date that separation 
of functions applies under paragraph 
(b) of this section and the date of the 
Agency’s final decision on the matter, 
communication with respect to the 
matter involved in the hearing shall 
be restricted as follows: 

(1) No person designated under para¬ 
graph (a) of this section or not em¬ 
ployed by the Agency shall have any 
ex parte communication, orally or in 
writing, with the presiding officer, the 


Regional Administrator, the Adminis¬ 
trator, or any person who may reason¬ 
ably be expected to advise the Region¬ 
al Administrator or Administrator 
with respect to the matter involved in 
the hearing. All such communications 
shall be public communications, as 
witness or counsel, in accordance with 
the applicable provisions of this Sub¬ 
part. 

(2) Any written communication con¬ 
trary to this section shall immediately 
be filed with the regional hearing 
clerk and any oral communication con¬ 
trary to this section shall immediately 
be recorded in a written memorandum 
and filed with the regional hearing 
clerk, as appropriate, as a part of the 
record of the proceeding. Any person, 
including any representative of any 
party to a hearing, who is involved in 
any such oral communication shall be 
made available for cross-examination 
with respect to the substance of that 
conversation. Rebuttal testimony per¬ 
tinent to any such written or oral com¬ 
munication shall be permitted. Any 
cross-examination and rebuttal testi¬ 
mony shall be transcribed and filed in 
the record of the hearing. 

§ 124.79 Additional parties and issues. 

(a) Any person may submit a request 
to be admitted as a party within 15 
days after the date of mailing, publica¬ 
tion. or posting of notice of an eviden¬ 
tiary hearing, whichever occurs last. 
The Regional Administrator shall 
grant such requests as meet the re¬ 
quirements of § 124.74. except that if 
such request does not set forth new 
factual or legal issues, then it must 
specifically set forth which of the 
issues the requester seeks to address at 
the hearing. 

(b) After the expiration of 15 days 
from the date of mailing, publication 
or posting of notice of an evidentiary 
hearing, whichever occurs last, any 
person may file a motion for leave to 
intervene as a party in the hearing. 
This motion must meet the require¬ 
ments of § 124.74 and set forth the 
grounds for the proposed intervention: 
Provided, however. That no additional 
factual or legal issues may be proposed 
except for good cause. Any such 
motion must also contain a verified 
statement showing good cause for the 
failure to file a timely request to be 
admitted as a party, and shall be 
granted only upon an express finding 
on the record that: 

(1) Extraordinary circumstances jus¬ 
tify granting the motion; 

(2) The intervener has consented to 
be bound by: 

(i) Prior agreements and understand¬ 
ings by and between the existing par¬ 
ties, and 

(ii) All orders previously entered in 
the proceedings; and 
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(3) Intervention will not cause undue 
delay or prejudice the rights of the ex¬ 
isting parties. 

§ 124.80 Filing and service. 

(a) An original and four (4) copies of 
all written submissions relating to an 
evidentiary hearing shall be filed with 
the Regional Hearing Clerk. 

(b) A copy of each such submission 
shall be served by the person making 
the submission upon the presiding of¬ 
ficer and each party of record. Service 
under this paragraph shall take place 
by mail or personal delivery. 

(c) Every submission shall be accom¬ 
panied by an acknowledgment of serv¬ 
ice by the person served or proof of 
service in the form of a statement of 
the date, place, time, and manner of 
service and the names of the persons 
served, certified by the person who 
made service. 

(d) The Regional Hearing Clerk 
shall maintain and furnish to any 
person upon request, a list containing 
the name, service address and tele¬ 
phone number of all parties and their 
attorneys or duly authorized represen¬ 
tatives. 

§124.81 Assignment of Administrative 
Law Judge. 

No later than the date of mailing, 
publication or posting of notice of an 
evidentiary hearing, whichever occurs 
last, the Regional Administrator shall 
refer the proceeding to the Chief Ad¬ 
ministrative Law Judge who shall 
assign himself/herself or another ad¬ 
ministrative law judge to serve as pre¬ 
siding officer for the hearing. 

§ 124.82 Consolidation and severance. 

(a) The Administrator, a Regional 
Administrator or the presiding officer, 
in his/her discretion, may consolidate 
in whole or in part two or more pro¬ 
ceedings to be held under this subpart, 
whenever it appears that a joint hear¬ 
ing on any or all of the matters in 
issue would expedite or simplify con¬ 
sideration of the issues and that no 
party would be prejudiced thereby. 
Consolidation shall not affect the 
right of any party to raise issues that 
might have been raised had there been 
no consolidation. 

(b) The presiding officer may sever, 
in whole or in part, consolidated mat¬ 
ters where he/she determines that 
consolidation will not be conducive to 
an expeditious, full and fair hearing. 

§ 124.83 Prehearing conferences. 

(a) The presiding officer, on his/her 
own initiative or at the request of any 
party, may direct the parties or their 
attorneys or duly authorized represen¬ 
tatives to appear at a specified time 
and place for one or more conferences 
before or during a hearing, or to 
submit written proposals or corre¬ 


spond with him/her for the purpose of 
considering any of the matters set 
forth in paragraph (c) of this section. 

(b) Except as circumstances other¬ 
wise require, the presiding officer 
shall allow a reasonable period before 
the hearing begins for the orderly 
completion of all prehearing proce¬ 
dures and for the submission and dis¬ 
position of all prehearing motions. 
Where the circumstances so warrant, 
the presiding officer shall, not less 
than 60 days after publication of 
notice of the evidentiary hearing, call 
a prehearing conference, to inquire 
into the use of available procedures 
contemplated by the parties and the 
time required for their completion, to 
draw up a schedule for their comple¬ 
tion, and to set a tentative date for be¬ 
ginning the hearing. 

(c) In conferences held, or in sugges¬ 
tions submitted, under paragraph (a) 
of this section, the following matters 
may be considered: 

(1) Necessity or desirability of sim¬ 
plification. clarification, amplification 
or limitation of the issues, including 
but not limited to the identification 
and referral of issues of law to the 
Office of General Counsel for decision 
under § 124.91. 

(2) Admission of facts and of the 
genuineness of documents, and the 
possibility of stipulations with respect 
to facts. 

(3) Consideration of and ruling upon 
objections to the introduction into evi¬ 
dence at the hearing of any written 
testimony, documents, papers, exhib¬ 
its, or other submissions proposed by a 
party, except that the administrative 
record required by § 124.64 shall be re¬ 
ceived in evidence. Notwithstanding 
the foregoing, at any stage of the pro¬ 
ceedings before the end of the hearing 
any party may make, and the presid¬ 
ing officer shall consider and rule 
upon, motions to strike testimony or 
other evidence other than the admin¬ 
istrative record on the grounds of rel¬ 
evance, competency or materiality. 

(4) Identification of matters of 
which official notice may be taken. 

(5) Establishment of a schedule 
which includes definite or tentative 
times for as many of the following as 
are deemed necessary and proper by 
the presiding officer: 

(i) Submission of narrative state¬ 
ments of position on each factual issue 
in controversy. 

(ii) Submission of written testimony 
and documentary evidence (e.g., affi¬ 
davits, data, studies, reports and any 
other type of written material) in sup¬ 
port of such statements. 

Ciii) Written requests to any party 
for the production of additional docu¬ 
mentation, data, and other informa¬ 
tion relevant and material to the facts 
in issue. 


(6) Grouping participants with sub¬ 
stantially like interests for purposes of 
eliminating duplicative or repetitive 
development of the evidence and 
making and arguing motions and ob¬ 
jections. 

(7) Such other matters as may expe¬ 
dite the hearing or aid in the disposi¬ 
tion of the matter. 

(d) At a preheating conference or 
within some reasonable time set by 
the presiding officer, each party shall 
make available to all other parties the 
names of the expert and other wit¬ 
nesses it expects to call. At its discre¬ 
tion or at the request of the the pre¬ 
siding officer, a party may include a 
brief narrative summary of any wit¬ 
ness’ anticipated testimony. Copies of 
any written testimony, documents, 
papers, exhibits, or materials which a 
party expects to introduce into evi¬ 
dence, and the administrative record 
required by § 124.64, shall be marked 
for identification as ordered by the 
presiding officer. Witnesses, proposed 
written testimony and other evidence 
may be added or amended only upon a 
finding by the presiding officer that 
good cause existed for failure to intro¬ 
duce the additional or amended mate¬ 
rial within the time specified by the 
presiding officer. Agency employees 
and consultants shall be made availa¬ 
ble as witnesses by the Agency to the 
same extent that production of such 
witnesses is required of other parties 
under § 124.74(c)(4). (See also 
§ 124.85(b)(13)). 

(e) The presiding officer shall pre¬ 
pare a written prehearing order recit¬ 
ing the actions taken at the prehear¬ 
ing conference and setting forth the 
schedule for the hearing, unless a 
transcript has been taken and accu¬ 
rately reflects these matters. The 
order shall include a written state¬ 
ment of the areas of factual agree¬ 
ment and disagreement and of the 
methods and procedures to be used in 
developing the evidence and the re¬ 
spective duties of the parties in con¬ 
nection therewith. This order shall 
control the subsequent course of the 
hearing unless modified by the presid¬ 
ing officer for good cause shown. 

§ 124.84 Summary determination. 

(a) Any party to an evidentiary hear¬ 
ing may move with or without sup¬ 
porting affidavits and briefs for a sum¬ 
mary determination in his/her favor 
upon all or any part of the issues 
being adjudicated on the basis that 
there is no genuine or material issue 
of fact for determination. Any such 
motion shall be filed at least 30 days 
before the date set for the hearing. 

(b) Any other party may. within 30 
days after service of the motion, file 
and serve a response to it or a counter- 
motion for summary determination. 
When a motion for summary determi- 
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nation is made and supported, a party 
opposing the motion may not rest 
upon mere allegations or denials but 
must show, by affidavit or by other 
materials subject to consideration by 
the presiding officer, that there is a 
genuine and substantial issue of mate¬ 
rial fact for determination at the hear¬ 
ing. 

(c) Affidavits shall be made on per¬ 
sonal knowledge, shall set forth facts 
that would be admissible in evidence 
and shall show affirmatively that the 
affiant is competent to testify to the 
matters stated therein. 

(d) The presiding officer may, at 
his/her discretion, set the matter for 
oral argument and call for the submis¬ 
sion of proposed findings, conclusions, 
briefs or memoranda of law. The pre¬ 
siding officer shall rule on the motion 
not more than 30 days after the date 
of the motion is filed. 

(e) If all of the issues (or dispositive 
issues) are decided on a motion for 
summary determination, no hearing 
will be held. Instead, the presiding of¬ 
ficer shall thereupon prepare an ini¬ 
tial decision under § 124.89. (The 
ruling on the motion may constitute 
the initial decision.) If only some of 
the issues (not including dispositive 
issues) are decided on a motion for 
summary determination, or if the 
motion is denied, the presiding officer 
shall issue a memorandum opinion 
and order, interlocutory in character, 
and hearing will proceed on the re¬ 
maining issues. Appeals from interloc¬ 
utory rulings are governed by § 124.90. 

§ 124.85 Hearing procedure. 

(a) The participant who, by raising 
material issues of fact, contends (1) 
That particular terms, conditions or 
requirements in the permit are im¬ 
proper or invalid, and who desires 
either (i) the inclusion of new or dif¬ 
ferent terms, conditions or require¬ 
ments, or (ii) the deletion of such 
terms, conditions or requirements, or 

(2) that the denial of a permit is im¬ 
proper or invalid, shall have the 
burden of going forward to present an 
affirmative case upon the issues and 
has the ultimate burden of persuasion 
thereon. 

(b) The presiding officer shall have 
the authority and duty to conduct a 
fair and impartial hearing, to take 
action to avoid unnecessary delay in 
the disposition of the proceedings, and 
to maintain order. He/she shall have 
all powers necessary to these ends, in¬ 
cluding but not limited to the follow¬ 
ing: 

(1) To arrange and issue notice of 
the date, time, and place of hearings 
and conferences and, upon proper 
notice, to change the date, time, and 
place of hearings and conferences pre¬ 
viously set. 
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(2) To establish the methods and 
procedures to be used in the develop¬ 
ment of evidentiary facts. 

(3) To prepare, after considering the 
view f s of the participants, written 
statements of areas of factual dis¬ 
agreement among the participants. 

(4) To hold conferences to settle, 
simplify, determine or strike any of 
the issues in a hearing, or to consider 
other matters that may facilitate the 
expeditious disposition of the hearing. 

(5) To administer oaths and affirma¬ 
tions. 

(6) To regulate the course of the 
hearing and govern the conduct of 
participants. 

(7) To examine witnesses. 

(8) To identify and refer isues of law 
to the Office of General Counsel for 
decision under § 124.91, 

(9) To rule on, admit, exclude, or 
limit evidence. 

(10) To establish the time for filing 
motions, testimony and other written 
evidence, briefs, findings, and other 
submissions. 

(11) To rule on motions and other 
precedural matters pending before 
him, including but not limited to mo¬ 
tions for summary determination in 
accordance with § 124.84. 

(12) To order that the hearing be 
conducted in stages in cases where the 
number of parties is large or the issues 
are numerous and complex. 

(13) To permit such cross-examina¬ 
tion as may be required for a full and 
true disclosure of the facts. No cross- 
examination shall be permitted on 
questions of law or policy, or regarding 
matters (such as the validity of efflu¬ 
ent limitations guidelines) that are not 
subject to challenge in an NPDES pro¬ 
ceeding. No agency witnesses shall be 
required to testify or be made availa¬ 
ble for cross-examination on such mat¬ 
ters. Cross-examination shall only be 
permitted to the extent the presiding 
officer determines that is is likely to 
result in clarifying or resolving a dis¬ 
puted issue of fact material to the de¬ 
cision, and that the issue cannot be 
more economically clarified in other 
ways. The party seeking cross-exami¬ 
nation has the burden of demonstrat¬ 
ing that this standard has been met. 

(14) To take any action not incon¬ 
sistent with the provisions of this sub- 
part for the maintenance of order at 
the hearing and for the expeditious, 
fair and impartial conduct of the pro¬ 
ceeding. 

(c) All direct and rebuttal evidence 
at an evidentiary hearing shall be sub¬ 
mitted in written form, whether the 
hearing concerns initial permit issu¬ 
ance or post initial permit proceedings, 
except to the extent that a party 
makes a motion to present such evi¬ 
dence orally and shows to the satisfac¬ 
tion of the presiding officer that the 
testimony concerns matters of particu- 
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lar fact to the extent that the oral 
presentation of direct testimony is jus¬ 
tified. Written testimony shall be pre¬ 
pared in narrative form. 

To the extent testimony is to be sub¬ 
mitted in writing the presiding officer 
shall set (1) A date convenient to the 
parties for the simultaneous filing of 
direct testimony and (2) a date, at 
least 21 days thereafter, for the simul¬ 
taneous filing of all written rebuttal 
testimony. 

(d) (1) The presiding officer shall 
admit all relevant, competent and ma¬ 
terial evidence, except evedence that is 
unduly repetitious. Evidence may be 
received at any hearing even though 
inadmissible under the strict rules of 
evidence applicable to judicial pro¬ 
ceedings. The weight to be given evi¬ 
dence shall be determined by its reli¬ 
ability and probative value. The ad¬ 
ministrative record required by 
§ 124.64 shall be received and admitted 
in evidence. 

(2) Whenever any evidence or testi¬ 
mony is excluded by the presiding offi¬ 
cer as inadmissible, all such evidence 
or testimony existing in written form 
shall remain a part of the record as an 
offer of proof. The party seeking the 
admission of oral testimony may make 
an offer of proof, which shall consist 
of a brief statement on the record de¬ 
scribing the testimony excluded. 

(3) Where two or more parties have 
substantially similar interest and posi¬ 
tions, the presiding officer may limit 
the number of attorneys or other 
party representatives who will be per¬ 
mitted to cross-examine and to make 
and argue motions and objections on 
behalf of such parties. Attorneys may, 
however, engage in cross-examination 
relevant to matters not adequately 
covered by previous cross-examination. 

(4) Rulings of the presiding officer 
on the admissibility of evidence or tes¬ 
timony, the propriety of cross-exami¬ 
nation, and other procedural matters 
shall appear in the record and shall 
control further proceedings, except if 
reversed as a result of an interlocutory 
appeal taken under § 124.90 

(5) Parties shall be presumed to have 
taken exception to an adverse ruling. 
No objection shall be deemed waived 
by further participation in the hear¬ 
ing. 

(6) No evidence shall be excluded on 
the grounds that it was generated, dis¬ 
covered or became available after the 
issuance of the subject permit. 

§ 124.86 Motions. 

(a) Any party may make a motion, 
including any request, to the presiding 
officer about any matter relating to 
the proceeding. All motions shall be 
filed with the Regional Hearing Clerk 
as provided in § 124.80 except those 
made on the record during an oral 
hearing before the presiding officer. 
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(b) Within 10 days after service of 
any written motion, any party to the 
proceeding may file a response to the 
motion. The time for response may be 
shortened to 3 days or extended for an 
additional 10 days by the presiding of¬ 
ficer for good cause shown. 

(c) Notwithstanding 40 CFR 122.15, 
any party may file with the presiding 
officer a motion seeking to apply to 
the permit any regulatory or statutory 
requirement issued or made available 
after the issuance of the permit under 
§ 124.61(b). The presiding officer may 
grant the motion where appropriate to 
carry out the purposes of the Act, and 
where no party would be unduly pre¬ 
judiced thereby. 

§ 124.87 Record of hearings. 

(a) All orders issued by the presiding 
officer, transcripts of oral hearings or 
arguments, written statements of posi¬ 
tion, written direct and rebuttal testi¬ 
mony, and any other date, studies, re¬ 
ports, documentation, information and 
other written material of any kind 
sqbmitted in the proceeding shall be a 
part of the record of the hearing, and 
shall be available to the public in the 
office of the Regional Hearing Clerk 
promptly upon receipt in that office. 

(b) Evidentiary hearings shall be 
either stenographically reported ver¬ 
batim or tape recorded, and thereupon 
transcribed. After the end of the hear¬ 
ing, the reporter shall within such 
time as the presiding officer may de¬ 
termine, file with the Regional Hear¬ 
ing Clerk (1) The original of the tran¬ 
script, and (2) The exhibits received or 
offered into evidence at the hearing. 

(c) The regional Hearing Clerk shall 
promptly notify each of the parties of 
the filing of the certified transcript of 
proceedings. Any party who would like 
a copy of the transcript of the hearing 
may order it from the Regional Hear¬ 
ing Clerk and pay the costs of supply¬ 
ing it. If the transcript of proceedings 
has been prepared by a private stenog¬ 
rapher or court reporter, the Regional 
Hearing Clerk may direct Interested 
persons to make arrangements for 
copies by dealing directly with such re¬ 
porter. 

After the close of the taking of evi¬ 
dence, the presiding officer shall allow 
witnesses, parties, and their counsel 
time, not longer than 30 days except 
in unusual cases, in which to submit 
written proposed corrections of the 
transcript of any oral testimony taken 
at the hearing, pointing out errors 
that may have been made in transcrib¬ 
ing the testimony, as are required to 
make the transcript conform to the 
testimony. 

§ 124.88 Proponed findings of fact and 
conclusions; brief. 

Within 45 days after the certified 
transcript is filled, any party may file 
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with the Regional Hearing Clerk pro¬ 
posed findings of fact and conclusions 
and a brief in support thereof, each 
containing appropriate reference to 
the record. A copy of any such find¬ 
ings, conclusions and brief shall be 
contemporaneously served upon every 
other party and the presiding officer. 
The presiding officer, for good cause 
shown, may extend the time for filing 
the proposed findings and conclusions 
and/or the brief. 

§ 124.89 Decisions. 

(a) (1) In all cases except those de¬ 
scribed in paragraph (b) of this section 
the Presiding Officer shall, within 60 
days following the expiration of the 
filing period and any extensions grant¬ 
ed under § 124.88, review and evaluate 
the record before him/her the pro¬ 
posed findings and conclusions and 
any briefs filed by the parties. He/she 
shall then prepare and Issue an initial 
decision in the matter. Copies of that 
decision shall be served upon all par¬ 
ties (or their attorneys of record) and 
the Administrator. 

(2) This decision shall become the 
final decision of the Agency unless, 
with 30 days after receipt of notice of 
it a party files a petition for review by 
the Regional Administrator under 
§124.101, or unless the Regional Ad¬ 
ministrator on his/her own motion de¬ 
termines to review the decision under 
§124.101. 

(b) (1) In cases where no decision of 
the General Counsel is contested and 
where no evidentiary hearing is con¬ 
ducted (i) Because the material facts 
are stipulated, (ii) Because the parties 
have mutually agreed that the permit 
be revised to contain certain terms, 
conditions or requirements, or (iii) Be¬ 
cause no material issues of fact exist 
or remain, no decision will be prepared 
by either the Regional Administrator 
or the presiding officer. The Regional 
Administrator shall make a determina¬ 
tion under § 124.61 consistent with any 
such stipulation or agreement, and 
he/she shall issue a revised permit in 
conformity therewith. 

(2) In cases where a decision of the 
General Counsel is contested, but 
where no evidentiary hearing is con¬ 
ducted for the reasons set forth in 
paragraph (b)(1) of this section, the 
presiding officer shall prepare and 
issue an initial decision, consistent 
with any stipulation or agreement ap¬ 
proved by the Deputy Assistant Ad¬ 
ministrator for Water Enforcement 
and relying upon the decision of the 
General Counsel, and copies of this de¬ 
cision shall be served upon all parties 
(or their attorneys of record) and the 
Administrator. This decision shall 
become the final decision of the 
Agency unless, within 21 days after 
such service of copies, a party files a 
petition for review by the Administra¬ 


tor of the General Counsel’s decision 
or any part thereof under § 124.102 or 
unless the Administrator on his/her 
own motion determines to review the 
decision under § 124.102. 

§ 124.90 Interlocutory Appeal. 

(a) Except as provided in this sec¬ 
tion, appeals to the Administrator may 
be taken only under § 124.102. Appeals 
from orders, rulings, or decisions of 
the General Counsel may be taken 
under this section only if the presiding 
officer, upon motion of a party, certi¬ 
fies those orders or rulings to the Ad¬ 
ministrator for appeal on the record or 
in writing. Requests to the presiding 
officer for certification must be filed 
in writing within 7 days of receipt of 
notice of the order, ruling, or decision 
and shall state briefly the grounds 
relied on. 

(b) The presiding officer may certify 
an order or ruling for appeal to the 
Administrator: 

(1) When the order or ruling in¬ 
volves an important question on which 
there is substantial ground for differ¬ 
ence of opinion. 

(2) Where either. 

(i) An immediate appeal of the order 
or ruling will materially advance the 
ultimate completion of the proceeding, 
or. 

(ii) A review after the final order is 
issued will be inadequate or ineffec¬ 
tive; and, 

(3) Where such an appeal is neces¬ 
sary to prevent exceptional delay, ex¬ 
pense or prejudice to any party. 

(c) If the Administrator decides that 
certification was improperly granted, 
he/she shall decline to hear the 
appeal; the Administrator shall rule 
on all interlocutory appeals within 30 
days of their submission; if he/she 
takes no action within that time, the 
appeal shall be considered dismissed. 
When the presiding officer declines to 
certify an order or ruling to the Ad¬ 
ministrator on interlocutory appeal, it 
may be reviewed by the Administrator 
only upon appeal from the decision of 
the presiding officer, except when the 
Administrator determines, upon 
motion of a party and in exceptional 
circumstances, that to delay review 
would not be in the public interest. 
Such motion shall be made within 3 
days after receipt of notification from 
the presiding officer that he/she has 
refused to certify an order or ruling 
for interlocutory appeal to the Admin¬ 
istrator. Ordinarily, the Interlocutory 
appeal will be decided on the basis of 
the submissions made to the presiding 
officer. The Administrator may. how¬ 
ever, allow briefs and oral argument. 

(d) The presiding officer may stay 
the proceeding pending a decision by 
the Administrator upon an order or 
ruling certified by the presiding offi¬ 
cer for an interlocutory appeal, or 
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upon the denial of such certification 
by the presiding officer. Only in ex¬ 
ceptional circumstances will proceed¬ 
ings be stayed. No stay shall be grant¬ 
ed for more than a 30-day period, 
except that the presiding officer may 
grant an additional stay not to exceed 
30 days upon good cause shown. 

(e) The failure to request an inter¬ 
locutory appeal shall not foreclose a 
party from taking exception to an 
order or ruling in an appeal under 
§ 124.101. 

§ 124.91 Decisions of general counsel on 
matters of law. 

(a) Issues of law, including questions 
about the interpretation of provisions 
of the Act, and the interpretation of 
regulations promulgated under the 
Act, shall be decided under this sub¬ 
section and shall not be considered at 
the evidentiary hearing. 

(b) The Regional Administrator or 
the designee of the Regional Adminis¬ 
trator shall determine which issues, if 
any, submitted by the parties fall 
under paragraph (a) of this section; 
the Regional Administrator shall then 
refer those issues to the General 
Counsel for resolution and notify the 
parties of that referral. Within 30 days 
after the referral of legal issues, any 
party may file briefs with the General 
Counsel. All briefs shall contain, in 
the order indicated, the following: 

(1) A subject index of the issues pre¬ 
sented in the brief, with page refer¬ 
ences, and a table of statutes, cases, 
treatises and other material cited, also 
with page references; 

(2) A concise statement of each re¬ 
ferred issue; 

(3) A discussion of each issue, includ¬ 
ing arguments in favor of the refer¬ 
ring party’s position and citations to 
cases, statutes, legislative history and 
other appropriate references and au¬ 
thorities tending to support such posi¬ 
tion; and 

(4) A recommended decision for each 
referred issue. 

(c) Where no evidentiary hearing 
will be conducted because no material 
issues of fact exist, the Regional Ad¬ 
ministrator or the designee of the Re¬ 
gional Administrator may still refer 
issues of law to the General Counsel 
for decision under this section. After 
the granting of a request for hearing, 
even when all factual issues have been 
resolved, the presiding officer may 
still refer issues of law to the General 
Counsel. The Regional Administrator 
and the presiding officer need not 
refer any issue of law where a previ¬ 
ously issued General Counsel Decision 
would resolve the issue. 

(d) The General Counsel shall pro¬ 
vide the Regional Administrator, the 
presiding officer, where appropriate, 
and each party with a written decision 
on each referred issue of law within 60 


days. A written opinion setting forth 
the reasons and basis for the decision 
shall also be provided. The decision of 
the General Counsel shall be final 
with respect to each referred issue of 
law as it relates to the particular 
permit in question and shall be relied 
upon by the presiding officer in ren¬ 
dering a decision under § 124.89. The 
General Counsel’s decision may not be 
directly appealed to the Administra¬ 
tor, but the Administrator may review 
such decision in the context of an 
appeal under § 124.102 and he/she 
may reach different or additional con¬ 
clusions of law. A decision of the Gen¬ 
eral Counsel is “contested” if, within 
30 days following service upon the par¬ 
ties of that decision, any party files a 
notice of intent to appeal it. Copies of 
that notice shall be served upon all 
parties to the proceeding and the 
Office of General Counsel, Water 
Quality Division. 

Subpart I—Appeals 

§ 124.101 Appeal to the Regional Adminis¬ 
trator. 

(a) (1) Any party may appeal an ini¬ 
tial decision or any exception taken to 
it by filing a petition seeking review by 
the Regional Administrator. 

(2) The Regional Administrator 
may, on his/her own initative review 
an initial decision. Within 7 days after 
the Regional Administrator has decid¬ 
ed under this section to review an ini¬ 
tial decision notice of that decision 
shall be served by mail upon all affect¬ 
ed parties and the presiding officer. 

(b) Within 30 days after receipt of 
notice of the initial decision any party 
may take exception to any matter set 
forth in the decision or to any adverse 
order or ruling to which he/she ob¬ 
jected during the hearing and may 
appeal such exceptions to the Region¬ 
al Administrator for decision by filing 
with the Regional Administrator 
notice of appeal and petition for 
review. Proof of service upon all par¬ 
ties shall accompany such filing. The 
petition shall include a statement of 
the supporting reasons for such excep¬ 
tions and, where appropriate, a show¬ 
ing that the initial decision contains: 

(1) A finding of fact or conclusion of 
law which is clearly erroneous, or 

(2) An exercise of discretion or 
policy which is important and which 
the Regional Administrator should, in 
his/her discretion, review. 

(c) (1) Within a reasonable time fol¬ 
lowing the filing of the petition for 
review, the Regional Administrator 
shall issue an order either granting or 
denying the petition for review. The 
Regional Administrator, in his/her 
discretion, may decline to review an 
initial decision or the denial of an evi¬ 
dentiary hearing, in which case that 
decision or denial becomes the final 
action of the Agency, unless appealed 


to the Administrator under § 124.102. 
When the Regional Administrator 
grants a petition for review or deter¬ 
mines on his/her own motion to 
review a decision, he/she may notify 
the parties that only certain issues 
shall be briefed. 

(2) A regional Administrator may de¬ 
cline to review a case either (i) on the 
grounds that there was no significant 
error in the decision or (ii) on the 
grounds that the issues presented for 
review are so significant that the 
appeal should be certified directly to 
the Administrator in the interest of ef¬ 
ficiency. The Regional Administrator’s 
notice declining to review a case shall 
state which issues in his/her opinion 
should be appealed directly to the Ad¬ 
ministrator. 

(d) After granting a petition for 
review or determining on his/her own 
motion to review a decision, the Re¬ 
gional Administrator may still summa¬ 
rily affirm without opinion an initial 
decision or the denial of an eviden¬ 
tiary hearing, and may decline to 
review an issue further on the grounds 
that the Administrator shall review it. 

(e) A petition to the Regional Ad¬ 
ministrator under paragraph (c) of 
this section for review of any initial 
decision is a prerequisite to any appeal 
to the Administrator under § 124.102. 

(f) Unless a party timely files a peti¬ 
tion for review, or unless the Regional 
Administrator on his/her own initia¬ 
tive orders review, the initial decision 
becomes the final decision of the 
Agency. If a petition for review is 
granted, or the Regional Administra¬ 
tor takes action to review on his/her 
own initiative under paragraph (a)(2) 
of this section, the initial decision or 
the denial of an evidentiary hearing 
shall not become the final action of 
the Agency. 

(g) The petitioner may file a brief in 
support of the petition within 21 days 
after the Regional Administrator has 
allowed review by granting a petition 
for review. Proof of service upon all 
parties shall accompany this filing. 
Any other party may file a responsive 
brief, together with proof of service, 
within 21 days of service of a brief in 
support of the petition. The petitioner 
may file a reply brief as provided in 
paragraph (j) of this section. If the 
Regional Administrator determines, 
on his/her own motion, to review an 
initial decision he/she shall notify the 
.parties of the briefing schedule. 

(h) (1) Review by the Regional Ad¬ 
ministrator of an initial or tentative 
decision shall be limited to issues spec¬ 
ified under paragraph (d) of this sec¬ 
tion, except that following notice to 
all parties, the Regional Administra¬ 
tor, in his/her discreation, may raise 
and decide other matters which he/ 
she considered material on the basis of 
the record. 
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(2) Upon review, the Regional Ad¬ 
ministrator may affirm, modify, set 
aside or remand for further proceed¬ 
ings, in whole or in part, an initial de¬ 
cision, and he/she may make any find¬ 
ings or conclusions which in his/her 
judgment are proper and supported by 
the record. Where an initial decision is 
affirmed by the Regional Administra¬ 
tor, for whatever reason, that decision 
shall be considered affirmed for the 
reasons indicated in the initial deci¬ 
sion, except to the extent that other 
reasons inconsistent with the initial 
decision are stated by the Regional 
Administrator. 

(1) (l) Briefs shall be confined to the 
particular matters remaining at issue. 
Each exception which is briefed shall 
be supported by citiation to such stat¬ 
utes, rules, decisions, and other au¬ 
thorities and by page reference to 
such portions of the record as may be 
relevant. Reply briefs shall be con¬ 
fined to matters in original briefs of 
other parties. The length and filing 
schedule for reply briefs shall be de¬ 
termined by the Regional Administra¬ 
tor. 

(2) All briefs filed with the Regional 
Administrator shall include an index 
and a summary of points and authori¬ 
ties. Each brief shall be dated, and no 
brief shall exceed 45 pages in length 
except with leave of the Regional Ad¬ 
ministrator. All briefs must contain 
the signature and address of the party 
filing it or his/her attorney. 

(j) The Regional Administrator shall 
decide the matters under review on 
the basis of the hearing record. Oral 
argument before the Regional Admin¬ 
istrator will be available only if the 
Regional Administrator, in his/her 
discretion, requests it. 

(k) All papers that must be filed 
with the Regional Administrator must 
be served either by delivery in person 
or by certified or registered mail, and 
must be mailed or delivered to the 
Agency within the time limit for such 
filing. All papers required to be served 
on any party shall be either delivered 
in person or mailed to that party, cer¬ 
tified or registered mail, at the address 
for that party as it appears on the 
record, within the time limit for such 
service. 

(l) Two <2) copies of all material 
filed under this section shall be filed 
at the same time with the regional 
hearing clerk, and a certificate evi¬ 
dencing that filing shall accompany all 
papers filed with the Regional Admin¬ 
istrator. 

(m) The Regional Administrator for 
good cause shown may upon motion 
extend the times prescribed herein for 
doing any act or may permit an act to 
be done after the expiration of such 
time, but the Regional Administrator 
may not extend the time for filing a 
notice of appeal and petition for 
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review under paragraph (c) of the sec¬ 
tion. 

§ 124.102 Appeal to the Administrator. 

(a) Any person whose request for an 
evidentiary hearing has been denied 
may file a petition seeking review of 
that denial by the Administrator. Any 
party (including EPA trial staff) may 
appeal any final decision by a Region¬ 
al Administrator on review of an ini¬ 
tial decision by filing a petition seek¬ 
ing review by the Administrator. 

(b) The Administrator may, on his/ 
her owm initiative, review the denial of 
an evidentiary hearing or any final de¬ 
cision by a Regional Administrator on 
review of an initial decision. Within 
seven (7) days after the Administrator 
has decided under this section to 
review a final decision or the denial of 
an evidentiary hearing, notice of that 
decision shall be served by mail upon 
all affected parties and the Regional 
Administrator. 

(c) Within 30 days after receipt of 
notice of the final decision of the Re¬ 
gional Administrator on review of an 
initial decision, or the denial of the re¬ 
quest for evidentiary hearing, any 
party or requestor, as the case may be, 
may take exception to any matter set 
forth in the decision or to any adverse 
order or ruling to which he objected 
during the hearing and may appeal 
such exceptions to the Administrator 
for decision by filing with the Admin¬ 
istrator notice of appeal and petition 
for review. Proof of service upon all 
parties shall accompany such filing, 
the petition shall include a statement 
of the supporting reasons for such ex¬ 
ceptions and, where appropriate, a 
showing that the initial decision con¬ 
tains: 

(i) A finding of fact or conclusion of 
law which is clearly erroneous, or 

(ii) An exercise of discretion or 
policy which is important and which 
the Administrator should, in his dis¬ 
cretion, review. 

Policy or legal conclusions made in the 
course of denying a request for an evi¬ 
dentiary hearing may be reviewed and 
changed by the Administrator in an 
appeal under this section. 

(d) Within a reasonable time follow¬ 
ing the filing of the petition for 
review, the Administrator shall issue 
an order either granting or denying 
the petition for review'. The Adminis¬ 
trator, in his/her discretion, may de¬ 
cline to review a final decision of the 
Regional Administrator or the denial 
of an evidentiary hearing, in which 
case that final decision or denial be¬ 
comes the final action of the Agency. 
When the Administrator grants a peti¬ 
tion for review or determines on his/ 
her own motion to review a decision, 
he/she may notify the parties that 
only certain issues shall be briefed. 


(e) After granting a petition for 
review or determining on his/her own 
motion to review a decision, the Ad¬ 
ministrator may still summarily affirm 
without opinion an initial decision, 
any decision by the Regional Adminis¬ 
trator on it, or the denial of an eviden¬ 
tiary hearing. 

(f) A petition to the Administrator 
under paragraph (c) of this section for 
review of any initial decision, any Re¬ 
gional Administrator decision, or the 
denial of an evidentiary hearing is, 
under 5 U.S.C. 704, a prerequisite to 
the seeking of judicial review of the 
final decision of the Agency. 

(g) Unless a party timely files a peti¬ 
tion for review, or unless the Adminis¬ 
trator on his/her own initiative orders 
review, the decision of the Regional 
Administrator or the denial of an evi¬ 
dentiary hearing becomes the final de¬ 
cision of the Agency. If a petition for 
review is granted, or the Administra¬ 
tor takes action to review on his/her 
own initiative under paragraph (b) of 
this section, the decision of the Re¬ 
gional Administrator or the denial of 
an evidentiary hearing shall not 
become the final action of the Agency. 

<h) The petitioner may file a brief in 
support of the petition within 21 days 
after the Administrator has allowed 
review by granting a petition for 
review. Proof of service upon all par 
ties shall accompany this filing. Any 
other party may file a responsive 
brief, together with proof of service, 
within 21 days of service of a brief in 
support of the petition. The petitioner 
may file a reply brief as provided in 
paragraph (j) of this section. If the 
Administrator determines, on his/her 
own motion, to review' a Regional Ad¬ 
ministrator’s decision or the denial of 
an evidentiary hearing, he/she shall 
notify the parties of the briefing 
schedule. 

(i) Review by the Administrator of a 
Regional Administrator decision or 
the denial of an evidentiary hearing 
shall be limited to issues specified 
under paragraph (d) of this section, 
except that following notice to all par¬ 
ties, the Administrator in his/her ow r n 
discretion may raise and decide other 
matters which he/she considers mate¬ 
rial on the basis of the record. 

§ 124.103 Applicability of subpart II. 

(a) All the provisions of this subpart 
other than § 124.76 and the provisions 
of §124.83(0(3) and 124.85(d)(1) for 
automatic receipt of the administra¬ 
tive record into evidence shall apply to 
all hearings which may begin after the 
effective date of these regulations: 
Provided, That the presiding officer at 
any such hearing may vary or suspend 
any of the terms of these regulations 
during a 6-month transitional period 
after their effective date to avoid in¬ 
convenience or injustice. 
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(b) Section 124.76 and the provisions 
of §124.83(0(3) and 124.85(d)(1) for 
automatic receipt of the administra¬ 
tive record into evidence shall apply to 
all hearings regarding a permit which 
was based on an administrative record 
under § 124.64. 

Subport J—Nonodvorsary Initial Licensing 
Procedures 

§ 124.111 Applicability. 

(a) This subpart shall apply instead 
of subparts P through H to any issu¬ 
ance of a permit which constitutes 
‘initial licensing” under the Adminis¬ 
trative Procedure Act and where the 
Enforcement Division Director states 
in the draft permit that this subpart 
will be followed. 

(b) “Initial licensing” includes both 
the first grant of an NPDES permit to 
a discharger that has not previously 
held a permit and the first decision on 
any variance applied for by a discharg¬ 
er. 

§ 124.112 Public notice regarding draft 
permits and permit conditions. 

(a) Notice of the proposed issuance, 
denial, or modification of a permit 
under this subpart shall be given by 
the Enforcement Division Director as 
follows: 

(1) By mailing a copy to the appli¬ 
cant, and to Federal and State agen¬ 
cies with jurisdiction over fish, shell¬ 
fish, and wildlife resources and to 
other appropriate governmental au¬ 
thorities, and to any person who has 
filed a written request with the En¬ 
forcement Division Director to receive 
copies of notices relating to permits 
proposed to be issued, denied, or modi¬ 
fied for particular facilities or for ef¬ 
fluent sources located within a certain 
state or geographical area: Provided, 
That person has renewed that request 
in writing no more than 6 months ear¬ 
lier: and 

(2) By either of the following meth¬ 
ods: 

(i) By publication at least once in a 
daily or weekly newspaper of general 
circulation within the area in which 
the effluent source is located: or 

(ii) By posting a copy at the princi¬ 
pal office of the municipality in which 
the effluent source is located, or if the 
source is not located within a munici¬ 
pality, then at the principal office of 
the political subdivision with general 
jurisdiction over the premises on 
which the source is located, and by 
posting a copy at the U.S. post office 
serving those premises. 

(b) Any public notice issued under 
paragraph (a) of this section shall con¬ 
tain the following information: 

(1) Name and address of the regional 
office processing the application: 


(2) Name and address of the appli¬ 
cant and the discharger (if different 
from the applicant): 

(3) Name and water quality stand¬ 
ards classification of the receiving 
waters into which the discharge occurs 
or is proposed, and a general descrip¬ 
tion of the location of each existing or 
proposed discharge point on those 
waters: 

(4) Address and telephone number 
of the place where interested persons 
may obtain further information, in¬ 
cluding copies of the draft permit and 
the factsheet: 

(5) The location of the administra¬ 
tive record required by §124.44 and 
the times at which it will be open for 
public inspection: 

(6) Brief description of the appli¬ 
cant’s activities or operation that 
result in the discharge described in 
the application, and a statement 
whether the application pertains to 
new or existing dischargers (e.g., new 
municipal waste treatment plant, ex¬ 
isting steel manufacturing, or new 
drainage from existing mining activi¬ 
ties, etc.); 

(7) Statement of the terms of the 
draft permit; 

(8) In cases where the draft permit 
involves a proposed variance from or 
modification of effluent limitations or 
extenstion of statutory deadlines, a de¬ 
scription of the draft permit condi¬ 
tions; 

(9) A statement that written com¬ 
ments on the draft permit submitted 
to EPA within sixty (60) days of the 
date of the notice will be considered 
by EPA in making a final decision on 
the application; 

(10) A statement that the permit will 
be processed under the nonadversary 
initial licensing procedures of this sub- 
part. together with a brief description 
of those procedures. This description 
shall state explicitly the manner and 
timing for any person to request a 
hearing on the permit. If EPA has de¬ 
cided on its own motion to hold a 
hearing, the notice shall so state, and 
shall also contain the information re¬ 
quired by § 124.115; 

(11) Such aditional statements, rep¬ 
resentations, or information as the En¬ 
forcement Division Director considers 
necessary or proper. 

(c) In addition to the information re¬ 
quired by paragraph (b) of this sec¬ 
tion, the public notice of the proposed 
issuance, denial or modification of a 
permit under a 316(a) application has 
been filed under § 124.15 shall include: 

(1) A statement that the thermal 
component of the discharge is subject 
to effluent limitations under section 
301 or 306 of the Act and a brief de¬ 
scription including a quantitative 
statement of the thermal effluent 
limitations proposed under section 301 
or 306; and 


(2) A statement that a 316(a) appli¬ 
cation has been filed and that alterna¬ 
tive (and less stringent) effluent limi¬ 
tations may be imposed on the ther¬ 
mal component of the discharge under 
section 316(a), a brief description in¬ 
cluding a quantitative statement of 
the alternative effluent limitations, if 
any, included in the application, and 
the extent to which the Enforcement 
Division Director has proposed to 
grant the request. 

(d) Public notice issued under this 
section may describe more than one 
permit and more than one discharge. 

(e) In addition to giving public 
notice as required by the previous 
paragraphs of this section, the En¬ 
forcement Division Director shall 
transmit to the permit applicant and 
to appropriate officials of Federal and 
State fish, shellfish, and wildlife re¬ 
source agencies copies of draft permits 
and their accompanying support docu¬ 
ments in accordance with subpart C. 
The Enforcement Division Director 
shall upon request add the name of 
any person or group to a mailing list 
to receive copies of these documents. 
In appropriate cases, such persons 
may be required to pay reasonable du¬ 
plicating expenses for such material. 

§124.113 Request for hearing; request to 
participate in hearing. 

(a) Within 30 days of the date of 
publication or receipt of the notice re¬ 
quired by §124.112, any person may 
request the Regional Administrator to 
hold an evidentiary hearing on the 
draft permit by submitting a written 
request containing the following: 

(1) Identification of the person re¬ 
questing the hearing and his interest 
in the proceeding; 

(2) A statement of any objections to 
the draft permit; and 

(3) A statement of the issues which 
such person proposes to raise for con¬ 
sideration at such hearing. 

(b) Whenever (l)a written request 
satisfying the requirements of para¬ 
graph (a) of this section has been re¬ 
ceived and presents genuine issues, or 
(2) the Regional Administrator deter¬ 
mines in his/her discretion that an 
evidentiary hearing under this subpart 
is necessary or appropriate, the Re¬ 
gional Administrator shall give written 
notice of the determination to each 
person requesting such hearing and 
the applicant, and shall provide public 
notice of the determination in accord¬ 
ance with § 124.115. If the regional Ad¬ 
ministrator determines that a request 
filed under paragraph (a) of this sec¬ 
tion does not comply with the require¬ 
ments of paragraph (a) of this section 
or does not present genuine issues, he/ 
she shall give written notice of his/her 
determination to the person request¬ 
ing the hearing. 
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(c) The Regional Administrator may 
also decide before a draft permit is 
issued that a hearing should be held 
under this part. In such cases the 
notice of issuance of the draft permit 
under § 124.112 shall so state. 

§ 124.114 Effect of denial of or absence of 
request for hearing. 

If no request for a hearing is made 
under § 124.113, or if all such requests 
are denied under that section, the 
draft permit shall be treated procedur- 
ally as if it were a recommended deci¬ 
sion issued under § 124.124, except 
that for purposes of § 124.125 and 
§ 124.126 the term “hearing partici¬ 
pant” or “person who participated in 
the hearing” shall be construed to 
mean the applicant and any person 
who submitted comments under 
§ 124.112(b)(9). 

§ 124.115 Notice of hearing. 

(a) Upon granting a request for an 
evidentiary hearing under §124.113 
the Regional Administrator shall 
promptly publish a notice of hearing. 

(b) The notice of hearing shall be 
published as specified in § 124.112(a) 
and shall contain: 

(1) The information required by 
paragraphs (b)(1) through (b)(5) of 
§ 124.112; 

(2) Reference to the date and 
manner of public notice of the pro¬ 
posed issuance, denial or modification 
of the permit; 

(3) Name and address of the person 
requesting the evidentiary hearing, or 
that the hearing is being held by order 
of the Regional Administrator, and 
the name and address of each known 
party to the hearing; 

(4) A statement that the hearing will 
be held under the nonadversary initial 
licensing procedures of this subpart, 
together with a brief description of 
those procedures. The members or po¬ 
tential members of the hearing panel 
under §124.119, and any staffers sup¬ 
porting that panel, shall be listed by 
name; 

(5) A statement of the time and 
place of the hearing; 

(6) The due date for filing a written 
request to participate in the hearing 
under § 124.116; 

(7) The due date for filing main com¬ 
ments under § 124.117; and 

(8) The name, address, and office 
telephone number of the regional 
hearing clerk. 

§124.116 Request to participate in hear¬ 
ing. 

Each person desiring to participate 
in any hearing notice under this sec¬ 
tion, including any person requesting 
such a hearing, shall file a written re¬ 
quest to participate with the record 
and hearing clerk by the deadline set 


forth in the notice of hearing. The re¬ 
quest shall include: 

(a) A brief statement of the interest 
of the person in the proceeding; 

(b) A brief outline of the points to be 
addressed; 

(c) An estimate of the time required; 
and 

(d) If the request is submitted by an 
organization, a nonbinding list of the 
persons to take part in the presenta¬ 
tion. As soon as practicable, but in no 
event later than 2 weeks before the 
scheduled date of the hearing, the re¬ 
gional hearing clerk shall make a 
hearing schedule available to the 
public and shall mail it to each person 
who requested to participate in the 
hearing. 

§ 124.117 Submission of written comments 
on draft permit. 

(a) Each person who has filed a re¬ 
quest to participate in the hearing 
shall file with the regional hearing 
clerk no later than 30 days before the 
scheduled start of the hearing (or 
such other date as may be set forth in 
the notice of hearing) all comments 
which such person has on the draft 
permit, based on information in the 
administrative record and any other 
information which is or reasonably 
could have been available to that 
person at the time. 

(b) Not later than 2 weeks after 
copies of the verbatim transcript of 
the full hearing (including any cross- 
examination) has been made available 
(or such other later date as may be set 
forth in the notice of hearing), each 
person who has filed a request to par¬ 
ticipate in the hearing shall file with 
the regional hearing clerk all com¬ 
ments he/she may have on: 

(1) Written comments submitted by 
other participants under paragraph 
(a) of this section; 

(2) Written comments submitted 
under § 124.112(b)(9); 

(3) Material in the hearing record; 
and 

(4) Material which was not and 
could not reasonably have been availa¬ 
ble prior to the deadline for submis¬ 
sion of main comments under para¬ 
graph (a) of this section. 

(c) All comments shall include any 
affidavits, studies, tests, or other ma¬ 
terials relied upon for making any fac¬ 
tual statements in the comments. 

(d) (1) Written comments filed 
under this section shall constitute the 
bulk of the evidence submitted at the 
hearing. Oral statements at the hear¬ 
ing should be brief, and restricted 
either to points that could not have 
been made in written comments, or to 
emphasizing points which are made in 
the comments, but which the partici¬ 
pant believes can be more forcefully 
urged in the hearing context. 


(2) Notwithstanding the foregoing, 
within 2 weeks prior to the deadline 
specified by paragraph (a) of this sec¬ 
tion for the filing of main comments, 
any person who has filed a request to 
participate in the hearing may file a 
request with the Presiding Officer to 
submit all or part of his/her main 
comments orally at the hearing in lieu 
of submitting written comments, the 
Presiding Officer shall, within 1 week, 
grant such request if he/she finds that 
such person will be prejudiced if he/ 
she is required to submit such com¬ 
ments in written form. 

§ 124.118 Presiding Officer. 

(a) (1) Upon the granting of a re¬ 
quest for hearing under § 124.113, the 
Regional Administrator shall, as soon 
as practicable, request that the Chief 
Administrative Law Judge assign an 
Administrative Law Judge as Presiding 
Officer. The Chief Administrative Law 
Judge shall thereupon make such as¬ 
signment. 

(2) If all parties to the hearing waive 
their statutory right to have an Ad¬ 
ministrative Law Judge preside at the 
hearing, the Regional Administrator 
shall name a lawyer permanently or 
temporarily employed by the Agency 
to serve as Presiding Officer. 

(b) It shall be the duty of the Presid¬ 
ing Officer to conduct a fair and im 
partial hearing, assure that the facts 
are fully elicited, and avoid delay. 
With respect to those cases assigned to 
him/her, between the time he/she is 
assigned and the time the hearing 
closes, the Presiding Officer shall have 
authority to; 

(1) Chair and conduct administrative 
hearings held under this Subpart; 

(2) Administer oaths and affirma¬ 
tions; 

(3) Receive relevant evidence, pro¬ 
vided that all comments, under 
§ 124.117, the record of the panel hear¬ 
ing under §124.119, and the adminis¬ 
trative record, as defined in § 124.44 
shall be received in evidence; 

(4) Consider and rule upon motions, 
dispose of procedural requests, and 
issue all necessary orders; 

(5) Hold conferences for the settle¬ 
ment or simplification of the issues or 
the expediting of the proceedings; and 

(6) Do all other acts and take all 
measures necessary for the mainte¬ 
nance of order and for the efficient, 
fair, and impartial conduct of proceed¬ 
ings under this subpart. 

§ 124.119 Panel hearing. 

(a) A Presiding Officer shall preside 
at each hearing held under this sub¬ 
part. An EPA panel shall also take 
part in the hearing. In general, the 
membership of the panel shall consist 
of EPA employees having special ex¬ 
pertise in areas related to the issues to 
be addressed at the hearing. For this 
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reason, the membership of the panel 
may change as different issues are pre¬ 
sented for discussion. The Regional 
Administrator may also designate 
agency employees who will not or may 
not serve on the hearing panel to pro¬ 
vide staff support to the panel as 
needed. 

(b) Either before the hearing begins 
or during the hearing, the Presiding 
Officer, after consultation with the 
panel, may request that a person not 
then scheduled to participate in the 
hearing (including an EPA employee 
or a person identified by any sched¬ 
uled hearing participant as having 
knowlege concerning the issues raised 
for discussion at the hearing) make a 
presentation or be available for cross- 
examination at the hearing. 

(c) The panel members may question 
any person participating in the hear¬ 
ing. Cross-examination by persons 
other than panel members shall not be 
permitted at this stage of the proceed¬ 
ing except where the Presiding Officer 
determines, after consultation with 
the panel, that circumstances compel 
such cross-examination. However, per¬ 
sons in the hearing audience, includ¬ 
ing other hearing participants, may 
submit written questions to the Presid¬ 
ing Officer for the Presiding Officer to 
ask the participants, and the Presiding 
Officer may, after consultation with 
the panel, and at his/her sole discre¬ 
tion, ask these questions. 

(d) Participants in the hearing shall 
submit for the hearing record such ad¬ 
ditional material as the hearing panel 
may request within 10 days following 
the close of the hearing, or such other 
period of time as is ordered by the pre¬ 
siding officer. Participants may also 
submit additional information for the 
hearing record on their own accord 
within 10 days after the close of the 
hearing. 

(e) The hearing shall be either 
stenographically reported verbatim or 
tape recorded, and thereupon tran¬ 
scribed. 

§ 124.120 Opportunity for cross-examina¬ 
tion. 

(a) After the close of the panel hear¬ 
ing under § 124.119, any participant in 
that hearing may submit a written re¬ 
quest for cross-examination on any 
disputed issue of material fact. The re¬ 
quest shall be received by EPA within 
1 week after a full transcript of the 
panel hearing becomes available and 
shall specify: 

(1) The disputed issue(s) of material 
lact regarding which cross-examina¬ 
tion is requested. This shall include an 
explanation of why the questions at 
issue are factual, rather than of an 
analytical or policy nature, the extent 
to which they are in dispute in the 
light of the record made thus far, and 
the extent to which and why they can 


reasonably be considered material to 
the decision on the application for 
modification; and 

(2) The person(s) a participant de¬ 
sires to cross-examine, and an estimate 
of the time necessary. This shall in¬ 
clude a statement as to why the cross- 
examination requested can be expect¬ 
ed to result in resolving the issue of 
material fact involved. 

(b) As expeditiously as practicable 
after receipt of all requests for cross- 
examination under paragraph (a) of 
this section, the presiding officer, 
after consultation with the hearing 
panel, shall issue an order either 
granting or denying each such request, 
which shall be disseminated to all per¬ 
sons requesting cross-examination and 
all persons to be cross-examined. If 
any request for cross-examination is 
granted, the order shall specify: 

(1) The issues on which cross-exami¬ 
nation action is granted; 

(2) The persons to be cross-examined 
on each issue; 

(3) The persons allowed to conduct 
cross-examination; 

(4) Time limits for the examination 
of witnesses by each cross-examiner; 
and 

(5) The date, time, and place of the 
supplementary hearing at which cross- 
examination shall take place. 

In issuing this ruling, the presiding of¬ 
ficer may determine that one or more 
participants have the same or similar 
interests and that to prevent unduly 
repetitious cross-examination, they 
should be required to choose a single 
representative for purposes of cross- 
examination. In such a case, the order 
shall simply assign time for cross-ex¬ 
amination by that single representa¬ 
tive without identifying the represent¬ 
ative further. 

(c) The presiding officer and at least 
one member of the original hearing 
panel shall preside at the supplemen¬ 
tary hearing. During the course of the 
hearing, the presiding officer shall 
have authority to modify any order 
issued under paragraph (b) of this sec¬ 
tion. A verbatim transcript shall be 
made of this hearing. 

(d) (1) No later than the time set for 
requesting cross-examination, a hear¬ 
ing participant may request that alter¬ 
native methods of clarifying the 
record (such as the submittal of addi¬ 
tional written information) be used in 
lieu of or in addition to cross-examina¬ 
tion. The presiding officer shall issue 
an order granting or denying such re¬ 
quest at the time he issues (or would 
have issued) an order under paragraph 
(b) of this section. If the request is 
granted, the order shall specify the al¬ 
ternative provided and any other rele¬ 
vant information (e.g., the due date 
for submittal written information). 

(2) In passing on any request for 
cross-examination submitted under 


paragraph (a) of this section, the pre¬ 
siding officer may. as a precondition to 
ruling on the merits of such request, 
require alternative means of clarifying 
the record to be used whether or not a 
request to do so has been made under 
the immediately preceding paragraph. 
The person requesting cross-examina¬ 
tion shall have 1 week to comment on 
the results of utilizing such alternative 
means, following which the presiding 
officer, as soon as practicable, shall 
issue an order granting or denying 
such person's request for cross-exami¬ 
nation. 

§ 124.121 Ex parte contacts. 

(a) (1) At no time after issuance of 
the notice of hearing shall the Region¬ 
al Administrator, presiding officer, 
any panel member, or any other EPA 
employee who is or may reasonably be 
expected to be involved in making a 
decision on the draft permit issued 
under this part discuss ex parte the 
merits of the proceeding with the ap¬ 
plicant or any other person outside 
the Agency who has filed written com¬ 
ments on the application or draft 
permit, requested a hearing, requested 
to participate in a hearing or partici¬ 
pated in a hearing on such application, 
or with any representative of any of 
the above or with any other interested 
person outside the Agency. 

(2) Notwithstanding the foregoing, 
the Regional Administrator, presiding 
officer, any panel member, or any 
other EPA employee who is or may 
reasonably be expected to be involved 
in the decisional process may discuss 
the merits of the proceedings with any 
person identified in paragraph (a)(1) 
of this section if all participants in the 
proceedings, or their representatives, 
have been given reasonable notice and 
opportunity to be present and to par¬ 
ticipate. 

(b) Any memorandum or other com¬ 
munication addressed to the Regional 
Administrator, presiding officer, any 
panel member, or any other EPA em¬ 
ployee who is or may reasonably be 
expected to be involved in making a 
decision on the application for modifi¬ 
cation, during the pendency of the 
proceeding, and relating to the merits 
thereof, by or on behalf of the appli¬ 
cant or any hearing participant, shall 
be regarded as argument made in the 
proceeding and shall be served on the 
applicant and all other hearing par¬ 
ticipants. 

(c) (1) If the Regional Administra¬ 
tor, presiding officer, any panel 
member, or any other EPA employee 
who is or may reasonably be expected 
to be Involved in making a decision on 
the application for modification re¬ 
ceives, or makes or knowingly causes 
to be made, an oral or written ex parte 
communication, he/she shall place in 
the record: 
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(1) The written communication, if 
any; 

(ii) A memorandum stating the sub¬ 
stance of any oral communication; and 

(iii) All written responses and memo¬ 
randa stating the substance of all oral 
responses to the materials listed 
above. 

(2) Upon receipt of a communication 
from an applicant, hearing partici¬ 
pant, or other interested person out¬ 
side the Agency in violation of para¬ 
graphs (a) and (b) of this section, the 
Administrator, or presiding officer 
may. to the extent consistent with the 
interests of justice and the policy of 
the Act, require such person to show 
cause why his/her application, claim 
or interest in the proceeding should 
not be dismissed, denied, disregarded, 
or otherwise adversely affected on ac¬ 
count of such violation. 

§ 124.122 Record for final permit. 

(а) The record on which the final 
permit shall be based in any proceed¬ 
ing under this subpart shall consist of: 

(1) The administrative record com¬ 
piled under § 124.44; 

(2) All notices issued under § 124.112; 

(3) All requests for hearings, and rul¬ 
ings on those requests received or 
issued under § 124.113; 

(4) Any notice of hearing issued 
under §124.115; 

(5) Any request to participate in the 
hearing received under § 124.116; 

(б) All main comments, reply com¬ 
ments, and any accompanying infor¬ 
mation submitted under § 124.117, and 
any comments filed under 
§ 124.112(b)(9); 

(7) The full transcript and other ma¬ 
terial received into the record of the 
panel hearing under § 124.119; 

(8) Any requests for or rulings on 
cross-examination filed or issued 
§ 124.120; 

(9) Any orders for and the results of 
any alternatives to cross-examination 
under § 124.120: 

(10) The full transcript of any cross- 
examination held; and 

(11) Any material submitted under 
§ 124.21 relating to ex parte contacts. 

§ 124.123 Filing of brief, proposed findings 
of fact and conclusions of law and pro¬ 
posed modified permit. 

Unless otherwise ordered by the pre¬ 
siding officer, each hearing partici¬ 
pant may. within 20 days after the 
deadline for filing reply comments, file 
with the hearing and record clerk and 
serve upon all other hearing partici¬ 
pants proposed findings of fact; con¬ 
clusions regarding material issues of 
law, fact, or discretion; a proposed 
modified NPDES permit (if such 
person is urging that the draft permit 
should be modified); and a brief in 
support thereof; together with refer¬ 
ences to relevant pages of transcript 


and to relevant exhibits. Within 10 
days thereafter each participant may 
file a reply brief concerning matters 
contained in opposing briefs and con¬ 
taining alternative findings of fact; 
conclusions regarding material issues 
of law, fact, or discretion; and a pro¬ 
posed modified permit. Oral argument 
may be held at the discretion of the 
presiding officer on motion of any 
hearing participant or sua sponte. 

§ 124.124 Recommended decision. 

(a) The Regional Administrator 
shall, as soon as practicable after the 
conclusion of the hearing, evaluate 
the record of the hearing and prepare 
and file a recommended decision with 
the Regional Hearing Clerk. The Re¬ 
gional Administrator may consult with 
and receive assistance from any 
member of the hearing panel in draft¬ 
ing the recommended decision. The 
Regional Administrator may also dele¬ 
gate the preparation of the recom¬ 
mended decision to the panel or to any 
member or members of it. This deci¬ 
sion shall contain findings of fact, con¬ 
clusions regarding all material issues 
of law, and a recommendation as to 
whether and in what respects the 
draft permit shall be modified. After 
the recommended decision has been 
filed, the Regional Hearing Clerk shall 
serve a copy of such decision on each 
hearing participant and upon the Ad¬ 
ministrator. 

§ 124.125 Appeal from or review of recom¬ 
mended decision. 

(a) (1) Within 20 days after service 
of the recommended decision, any 
hearing participant may take excep¬ 
tion to any matter set forth in such 
decision or to any adverse order or 
ruling of the presiding officer prior to 
or during the hearing to which such 
participant objected, and may appeal 
such exceptions to the Administrator 
as provided in § 124.102. Such excep¬ 
tions shall contain alternative findings 
of fact; conclusions regarding material 
issues of law, fact, or discretion; to¬ 
gether with references to the relevant 
pages of the record and initial deci¬ 
sion, and, if it is urged that the permit 
should be granted in whole or in part, 
a proposed modified NPDES permit. A 
copy of each such document taking ex¬ 
ception to the initial decision shall be 
served upon every other hearing par¬ 
ticipant. Within the same period of 
time each party filing exceptions shall 
file with the Administrator and shall 
serve upon all hearing participants a 
brief concerning each of the excep¬ 
tions being appealed. Each such brief 
shall include page references to the 
relevant portions of the record and to 
the recommended decision. 

(2) Within 10 days of the service of 
exceptions and briefs under paragraph 
(a)(1) of this section, any hearing par¬ 


ticipant may file and serve a reply 
brief responding to exceptions or argu¬ 
ments raised by any other hearing 
participant together with references 
to the relevant portions of the record, 
recommended decision, or opposing 
brief. Reply briefs shall not, however, 
raise additional exceptions. 

(b) Whenever the Administrator de¬ 
termines sua sponte to review a recom¬ 
mended decision, notice of such inten¬ 
tion shall be served upon the parties 
by the record and hearing clerk within 
30 days after the date of service of the 
recommended decision. Such notice 
shall include a statement of issues to 
be briefed by the hearing participants 
and a time schedule for the service 
and filing of briefs. 

(c) The appeal of the recommended 
decision shall be limited to the issues 
raised by the appellant, except when 
the Administrator determines that ad¬ 
ditional issues should be briefed or 
argued. If the Administrator deter¬ 
mines that briefing or argument of ad 
ditional issues is warranted, all hear¬ 
ing participants shall be given reason¬ 
able written notice of such determina¬ 
tion to permit preparation of adequate 
argument. 

(d) The Administrator may, upon re¬ 
quest by a party or sua sponte, set a 
matter for oral argument. The time 
and place for such oral argument shall 
be assigned after giving consideration 
to the convenience of the parties. 

§ 124.126 Final decision. 

As soon as practicable after all 
appeal proceedings have been complet¬ 
ed, the Administrator shall issue a 
final decision. Such final decision shall 
include findings of fact; conclusions 
regarding material issue of law, fact, 
or discretion, as well as reasons there¬ 
for; and a modified NPDES permit to 
the extent appropriate. It may accept 
or reject all or part of the recommend¬ 
ed decision. The Administrator may 
consult with the presiding officer, 
members of the hearing panel or any 
other EPA employee in preparing the 
final decision. The hearing and record 
clerk shall file a copy of the decision 
on all hearing participants. 

§ 124.127 Final decision if there is no 
review. 

If no party appeals a recommended 
decision to the Administrator, and if 
the Administrator does not elect to 
review it himself/herself, he/she shall 
be deemed to have adopted the recom¬ 
mended decision as the final decision 
of the Agency upon the expiration of 
the time for filing any appeals. 

Subpart K—Miscellaneous 

§ 124.131 Public access to information. 

All permit applications, certifica¬ 
tions issued under section 401 of the 
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Act and subpart D of this part, the 
comments of all governmental agen¬ 
cies on a permit application, and draft 
permits and fact sheets prepared shall 
be available to the public without re¬ 
striction. 

$ 124.132 Delegation of authority; time 
limitations. 

(a) The Administrator may delegate 
to a judicial officer any or all of his/ 
her authority to act under this sub¬ 
part. 

(b) The failure of the Administrator, 
Regional Administrator or presiding 
officer to do any act within the time 
periods specified herein shall not be 
construed as a waiver or in derogation 
of any rights, powers or authority of 
the U.S. Environmental Protection 
Agency. 

(c) Upon a showing by any party 
that It has been prejudiced by a fail¬ 
ure of the Administrator. Regional Ad¬ 
ministrator, or presiding officer to do 
any act within the time periods speci¬ 
fied herein, the Administrator, Re¬ 
gional Administrator, or presiding offi¬ 
cer. as the case may be, may grant 
such party such relief of a procedural 
nature (including extension of any 
time for compliance or other action) 
as may be appropriate. 

Subport L—Procedure* for EPA toviow of Stoto 
Pormitt under Section 40? 

(Reserved, This sub part will reflect the 
procedures of 40 CFR 124.47 and 124.48 for 
EPA review of State permits under section 
402(d), with one minor revision. To ensure 
that interested persons are informed of EPA 
objections to State permits and can exercise 
their right to request a public hearing on an 
EPA objection. EPA will be required to pro¬ 
vide a public notice of objection and the 
right to request a public hearing at the 
same time an objection is transmitted to the 
State Director. 

4. 40 CFR Part 125 is proposed to be 
revised as follows: 

PART 125—CRITERIA AND STANDARDS FOR 
THE NATIONAL POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

Subport A—Criteria and Standards far Impoting Tech¬ 
nology-Bated Treatment Requirement* Under Sec¬ 
tion 301(b) of the Act 

Sec. 

125.1 Purpose and scope. 

125.2 Technology-based treatment require¬ 
ments in permits. 

Subpart B —EPA Obfedion to State-issued Permits 
Under Section 402(d)(2) of the Act (Reserved) 

Subpart C — Criteria for Issuance of Permits to 
Aquaculture Profects 

125.15 Purpose and scope. 

125.16 Criteria. 


Subpart D—Criteria for Extending Compliance Dates 
for Facilities Installing Innovative Technology 
Under Section 301(1*) of the Act [Reserved] 

Subpart E—Criteria and Standards for Determining 
Fundamentally Different Factors Under Section 
301(b)(1)(A), 301(b)(2)(A) and (E), and 307(b) of 
the Act 

125.25 Purpose and scope. 

125.26 Criteria. 

125.27 Method of Application. 

Subpart F—Criteria for Granting Economic Variances 
from BAT Under Section 301(c) of the Act (Reserved] 

Subpart G—Criteria for Granting Water Quality Re¬ 
lated Variances Under Section 301(g) of the Act 

(Reserved] 

Subpart H—Criteria for Modifying the Secondary 
Treatment Requirement Under Section 301(h) of the 
Act [Reserved] 

Subpart I—Criteria for Determination of Alternative 
Effiuent Limitations Under Section 316(a) of the Act 

125.45 Purpose and scope. 

125.46 Definitions. 

125.47 Criteria and standards for the deter¬ 
mination of alternative effluent limita¬ 
tions under section 316(a). 

Subpart J—Criteria Applicable to Cooling Water 
Intake Structures Under Section 316(b) of the Act 

[Reserved] 

Subport K—Criteria for Extending Compliance Dates 
Under Section 301(0 of the Act [Reserved] 

Subport l—Criteria and Standards for Imposing Best 
Management Practices Under Section 304(e) of the 
Act [Reserved) 

Subport M—Criteria and Standards for Imposing Con¬ 
ditions for the Disposal of Sewage Sludge Under 
Section 405 of the Act [Reserved] 

Authority: Titles III, IV. and V. .Clean 
Water Act (Pub. L. 92-500, as amended by 
Pub. L. 95-217), 33 U.S.C. 1251, et seq. 

Subpart A—Criteria and Standards for Tech¬ 
nology-Based Treatment Requirements 
Under Sections 301(b) and 402 of the Act 

§ 125.1 Purpose and scope. 

This subpart establishes criteria and 
standards for the Imposition of tech¬ 
nology-based treatment requirements 
in permits under section 301(b) of the 
Act, including the application of EPA 
promulgated effluent limitations and 
case-by-case determinations of efflu¬ 
ent limitations under section 402(a)(1) 
of the Act. 

§ 125.2 Technology-based treatment re¬ 
quirements in permits. 

(a) Technology-based treatment re¬ 
quirements under section 301(b) of the 
Act (e.g. secondary treatment and best 
practicable waste treatment technol¬ 
ogy for municipal dischargers; best 
practicable control technology cur¬ 
rently available, best conventional pol¬ 
lutant control technology, and best 
available technology currently availa¬ 
ble for non-municipal dischargers) rep¬ 
resent the minimum level of control 
that must be imposed in a permit 
issued under section 402 of the Act. 


(b) Technology-based treatment re¬ 
quirements are imposed in permits 
through one of the following methods: 

(1) Application of EPA promulgated 
effluent limitations to dischargers by 
Industrial category or subcategory. 
These effluent limitations are not ap¬ 
plicable if; 

(1) The effluent limitations have 
been remanded or withdrawn except 
that determinations underlying efflu* 
ent limitations shall be bending in 
permit issuance proceedings where 
those determinations are not required 
to be re-examined by a court remand¬ 
ing the regulations; 

(ii) One of the following variances 
from the effluent limitations is au¬ 
thorised by the Act and granted by 
the appropriate authority. 

(A) A fundamentally different fac¬ 
tors variance (40 CFR Part 125, Sub¬ 
part E); 

(B) A section 316(a) thermal vari¬ 
ance (40 CFR Part 125, Subpart I); 

(C) A section 301(c) economic vari¬ 
ance (40 CFR Part 125, Subpart F); 

(D) A section 301(g) water quality re¬ 
lated variance (40 CFR Part 125, Sub¬ 
part G); and 

(E) A section 301(h) marine dis¬ 
charge variance (40 CFR Part 125, 
Subpart H). 

(2) On a case-by-case basis under sec¬ 
tion 402(a)(1) of the Act, if EPA pro¬ 
mulgated effluent limitations are not 
available or applicable. In making 
these determinations: 

(i) Permits shall provide for the at¬ 
tainment of effluent limitations based 
on best practicable control technology 
currently available for all non-munici¬ 
pal dischargers. In addition, permits 
shall ensure that all such dischargers 
achieve, for conventional pollutants, 
effluent limitations based on the best 
conventional pollutant control tech¬ 
nology. not later than July 1, 1984; for 
all toxic pollutants referred to in Com¬ 
mittee Print No. 95-30, House Com¬ 
mittee on Public Works and Transpor¬ 
tation. effluent limitations based on 
the best available technology economi¬ 
cally achievable not later than July 1, 
1984; for all toxic pollutants other 
than those listed in Committee Print 
No. 95-30, effluent limitations based 
on the best available technology eco¬ 
nomically achievable not later than 3 
years after the date such effluent limi¬ 
tations are Incorporated Into an 
NPDES permit; and for all pollutants 
which are neither toxic nor conven¬ 
tional pollutants, effluent limitations 
based on the best available technology 
economically achievable not later than 
3 years after the date such effluent 
limitations are incorporated into an 
NPDES permit, or July 1, 1984, which¬ 
ever is later, but in no case l*ter than 
July 7, 1987. 

(ii) The appropriate factors listed in 
sections 304(b)(1)(B), 304(b)(2)(B) and 
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304(b)(4)(B) of the Act shall be consid¬ 
ered in setting effluent limitations 
under subparagraph (2)(i) of this para¬ 
graph; 

(iii) EPA draft or proposed develop¬ 
ment documents or guidance, or other 
available information discussing the 
industry and the appropriate technol¬ 
ogy in a national context shall be con¬ 
sidered; and 

(iv) Other appropriate factors may 
also be considered. 

(Comment: These factors must be consid¬ 
ered in all cases, regardless of whether the 
permit is being issued by EPA or an ap¬ 
proved State.) 

(3) Through a combination of the 
methods in subparagraphs (1) and (2) 
of this paragraph. This combined ap¬ 
proach shall be used if promulgated 
effluent limitations apply only to cer¬ 
tain aspects of the discharger’s oper¬ 
ation, to to certain pollutants, but 
other aspects or activities are never¬ 
theless subject to regulation on a case- 
by-case basis in order to carry out the 
provisions of the Act. 

(c) Technology-based treatment re¬ 
quirements are applied prior to or at 
the point of discharge. They cannot be 
satisfied through the use of “nontreat- 
ment” techniques such as flow aug¬ 
mentation and in instream mechanical 
aerators. However, these techniques 
may be considered as a method of 
achieving water quality standards on a 
case-by-case basis when: 

(1) The maximum technology-based 
treatment requirements applicable to 
the discharge are not sufficient to 
achieve the standards; and 

(2) The discharger demonstrates 
that such a technique is the preferred 
environmental and economic method 
to achieve the standards after consid¬ 
eration of alternatives such as ad¬ 
vanced waste treatment, land disposal, 
changes in operating methods, and 
other available methods. 

(d) Technology-based effluent limi¬ 
tations represent minimum levels of 
control under the Act; additional or 
more stringent effluent limitations 
and conditions shall be imposed in per¬ 
mits as required by §§ 122.14 and 
122.15 of this chapter. 

Subport B—Ground* for EFA Objection To 
State-1 1 ftued Permit* (Reserved) 

(This subpart is reserved for the provi¬ 
sions of existing 40 CFR § 124.47 for EPA 
objection to State issued permits under sec¬ 
tion 402(d) of the Act.) 

Subpart C—Criteria for Issuance of Permits to 
Aquaculture Projects 

§ 125.15 Purpose and scope. 

(a) These regulations establish 
guidelines under sections 318 and 402 
of the Act for approval of an aquacul¬ 
ture project and for approval of any 
discharge of pollutants associated with 
an aquaculture project. 


(b) The regulations are intended to 
authorize, on a selective basis, con¬ 
trolled discharges which could other¬ 
wise be unlawful under the Act in 
order to determine, in a carefully su¬ 
pervised manner, the existing and po¬ 
tential feasibility of using pollutants 
to grow aquatic organisms which can 
be harvested and used beneficially and 
to encourage such projects, while at 
the same time protecting other benefi¬ 
cial uses of the waters. 

(c) These regulations do not apply to 
those aquaculture facilities such as 
fish hatcheries, fish farms and similar 
projects which do not use discharges 
of wastes from a separate industrial or 
municipal point source for the mainte¬ 
nance, propagation and/or production 
of harvestable freshwater, marine or 
estuarine organisms. Such projects are 
regulated directly as aquatic animal 
production facilities under section 402 
of the Act (see 40 CFR 122.43). 

§125.16 Criteria. 

(a) No NPDES permit shall be issued 
to an aquaculture project unless: 

(1) The Enforcement Division Direc¬ 
tor or, where appropriate, the Director 
determines that the aquaculture proj¬ 
ect: 

(1) Is intended by the project opera¬ 
tor to produce a crop which has com¬ 
mercial value or will be used as food or 
otherwise in the development of a har¬ 
vestable crop in the designated project 
area having commercial value (or is in¬ 
tended to be operated for research 
into possible production of such a 
crop); and 

(ii) Does not occupy a designated 
project area which is larger than can 
be economically operated for the crop 
under cultivation or than is necessary 
for research purposes. 

(2) The applicant has demonstrated, 
to the satisfaction of the Enforcement 
Division Director or, where appropri¬ 
ate, the Director, that the use of the 
pollutant to be discharged to the aqua¬ 
culture project will result in an in¬ 
creased harvest of organisms under 
culture over w r hat would naturally 
occur in the area; 

(3) The applicant has demonstrated 
to the satisfaction of the Enforcement 
Division Director or, where appropri¬ 
ate, the Director, that if the species to 
be cultivated in the aquaculture proj¬ 
ect is not indigenous to the immediate 
geographical area, there will be mini¬ 
mal adverse effects on the flora and 
fauna indigenous to the area, that the 
total commercial value of the intro¬ 
duced species is at least equal to that 
of the displaced or affected indigenous 
flora and fauna (or is intended to re¬ 
search into possible production of a 
crop meeting this standard), and that 
the introduced species is not a signifi¬ 
cant carrier or vector of disease to 
man or to indigenous flora and fauna; 


(4) The Enforcement Division Direc 
tor or. where appropriate, the Direc 
tor, determines that the crop will be 
fit for human consumption. 

(5) The Enforcement Division Direc 
tor or. where appropriate, the Direc 
tor, determines that migration of pol 
lutants from the designated project 
area to water outside of the aquacul 
ture project will not violate water 
quality standards or violate the efflu 
ent limitations applicable to the sup 
plier of the pollutant established 
under sections 301, 302, 306, and 307 of 
the Act that would govern if the aqua 
culture project were itself a point 
source. The approval of an aquacul 
ture project shall not result in the en¬ 
largement of a preexisting mixing 
zone area beyond what had been desig 
nated by the State for the original dis 
charge. 

(b) No permit shall be issued for any 
aquaculture project in conflict with a 
plan or an amendment to a plan ap 
proved under section 208(b) of the Act. 

(c) No permit shall be issued for any 
aquaculture project located in the ter 
ritorial sea, the water of the contigu 
ous zone* or the oceans, except in con 
formity with guidelines issued under 
section 403(c) of the Act. 

(d) Designated project areas shall 
not include a poftion of a body of 
water large enough to expose a sub¬ 
stantial portion of the biota indig¬ 
enous to the conditions within the des¬ 
ignated project area. For example, the 
designated project area shall not in¬ 
clude the entire width of a water¬ 
course, since all organisms indigenous 
to that watercourse might be subject¬ 
ed to discharges of pollutants that 
would, except for the provisions of sec 
tion 318 of the Act. violate section 301 
of the Act. 

(e) Any modifications caused by the 
construction or creation of a reef, bar 
rier or containment structure shall not 
unduly alter the tidal regimen of an 
estuary or interfere with migrations of 
unconfined aquatic species. 

(f) Any pollutants not required by or 
beneficial to the aquaculture crop 
when entering the designated project 
area shall not exceed effluent limita 
tions. 

Subpart D—Criteria for Extending Compliance 

Oates for Facilities Installing Innovative 

Technology Under Section 301 (Ic) of the Act 

[Reserved] 

Subpart E—Criteria for Determining Fundamen¬ 
tally Different Factors Under Sections 

301(b)(1)(A), 301(b)(2) (A) and (E), and 

307(b) of the Act 

§ 125.25 Purposes and scope. 

This subpart establishes the criteria 
and standards to be used in determin 
ing whether alternative effluent limi¬ 
tations or standards to those required 
by promulgated EPA effluent limita- 
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lions guidelines or standards under 
sections 301, 304, and 307 of the act 
should be imposed on a discharger be¬ 
cause factors relating to the discharg¬ 
er’s facilities, equipment, processes or 
other factors related to the discharger 
are fundamentally different from the 
factors considered by EPA in develop¬ 
ment of these effluent limitations or 
standards. This subpart does not apply 
to any effluent limitations guidelines 
under 40 CFR Part 423. In establish¬ 
ing effluent limitations under sections 
301(b)(1)(A) and (b)(2) (A) and (E) of 
the act. EPA took into account all the 
information it could collect, develop, 
and solicit regarding the factors listed 
in section 304(b) of the act and 
§ 125.36(b). In some cases, data which 
could affect these effluent limitations 
as they apply to a particular discharge 
were not available or were not consid¬ 
ered during their development. A simi¬ 
lar review under sections 307(b) and 
304(g) was conducted for indirect dis¬ 
chargers subject to pretreatment 
standards. As a result, it may be neces¬ 
sary on a case-by-case basis to adjust 
the effluent limitations or standards, 
and make them either more or less 
stringent, as they apply to certain dis¬ 
chargers within an industrial category 
or subcategory. Any interested person 
believing that factors relating to a dis¬ 
charger's facilities, equipment, proc¬ 
esses or other facilities related to the 
discharger are fundamentally differ¬ 
ent from the factors considered during 
development of the effluent limita¬ 
tions may request a fundamentally dif¬ 
ferent factors variance under 40 CFR 
124.15 or such a variance may be pro¬ 
posed by EPA on the draft permit. 

§ 125.26 Criteria. 

(a) A request for the establishment 
of effluent limitations in a permit, 
either more or less stringent than re¬ 
quired by effluent limitations guide¬ 
lines, under the fundamentally differ¬ 
ent factors variance shall be approved 
only if: 

(1) Factors relating to the discharge 
controlled by the permit are funda¬ 
mentally different from the factors 
considered by EPA in establishing the 
effluent limitations or standards; and 

(2) There is an applicable effluent 
limitations guideline or standard pro¬ 
mulgated under sections 301 and 304, 
or sections 307(b) and 304, which spe¬ 
cifically controls the pollutant for 
which alternative effluent limitations 
or standards have been requested; and 

(3) In the case of a request for less 
stringent limits or standards, the dis¬ 
charger’s raw waste load cannot be 
treated to levels equal to or more 
stringent than those prescribed by the 
effluent limitations guideline or stand¬ 
ard by the technologies upon which 
guidelines or standards are based or by 
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reasonably available control alterna¬ 
tives; and 

(4) In the case of a request for more 
stringent limits or standards, the dis¬ 
charger’s raw waste load can be treat¬ 
ed to levels more stringent than those 
prescribed by the effluent limitations 
guidelines or standards and by the 
technologies upon which guidelines or 
standards are based or by reasonably 
available alternatives; and 

(5) Because of the fundamental dif¬ 
ference the cost of compliance would 
be grossly disproportionate to the cost 
of compliance considered in establish¬ 
ment of the 301(b)(1)(A), 301(b)(2) (A) 
and (E), or 307(b) requirements; and 

(6) The alternative effluent limita¬ 
tion or standards requested are justi¬ 
fied by the extent of the fundamental 
difference; and 

(7) The request for alternative efflu¬ 
ent limitations or standards is made in 
accordance with the procedural re¬ 
quirements in part 124 of this chapter; 
and 

(8) The alternative effluent limita¬ 
tions or standards will not violate any 
applicable water quality standard es¬ 
tablished under the act or any other 
requirements of State law; and 

(9) The alternative effluent limita¬ 
tions or standards will not result in 
any additional requirements on any 
other point or nonpoint source dis¬ 
charger. 

( Comment: In determining whether fac¬ 
tors concerning the discharger are funda¬ 
mentally different. EPA will consider, where 
relevant, the applicable development docu¬ 
ment for the effluent limitations guidelines 
or standards, associated technical and eco¬ 
nomic data collected for use in developing 
each respective guideline or standard, rec¬ 
ords of legal proceedings, and WTitten and 
printed documentation including records of 
communications, etc., relevant to the devel¬ 
opment of respective guidelines or standards 
which are kept on public file by the Envi¬ 
ronmental Protection Agency.) 

(b) Factors which may be considered 
fundamentally different are: 

(1) The nature or quality of pollut¬ 
ants contained in the raw waste load 
of the applicant's process wastewater; 

(Comment Waste streams(s) associated 
with a discharger’s process wastewater 
which were not considered in the develop¬ 
ment of the effluent limitations will not or¬ 
dinarily be treated as fundamentally differ¬ 
ent under paragraph (a) of this section. In¬ 
stead, effluent guidelines should be applied 
to the other streams, and the unique 
stream(s) should be subject to effluent limi¬ 
tations based on section 402(a)(1) of the 
act.) 

(2) The volume of the discharger’s 
process wastewater and effluent dis¬ 
charged; 

(3) Non-water quality environmental 
impact of control and treatment of the 
discharger's raw waste load, but only 
when such control and treatment will 
result in the violation of another ap¬ 
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plicable Federal or State environmen¬ 
tal law; 

(4) Energy requirements of the ap¬ 
plication of control and treatment 
technology, but only if the discharger 
demonstrates that less energy con¬ 
sumptive alternative control technol¬ 
ogy is not available; 

(5) Age. size, land availability, and 
configuration as they relate to the dis¬ 
charger’s equipment or facilities; proc¬ 
esses employed; engineering aspects of 
the application of control technology; 
and other factors viewed in light of 
the previous factors of this paragraph; 
and 

(6) Cost of compliance with required 
control technology, but only if it is 
caused by one or more of the above 
listed factors. 

(c) A variance request or portion of 
such a request under this section shall 
be denied if: 

(1) The request is based solely on 
the infeasibility of installing the re¬ 
quired waste treatment equipment 
within the time the act allows; 

( Comment: Under this section a variance 
request may be approved if it is based on 
factors which relate to the discharger’s abil¬ 
ity ultimately to achieve required effluent 
limitations but not if it is based on factors 
which merely affect the discharger’s ability 
to meet the statutory deadlines of sections 
301 and 307 of the act such as labor difficul¬ 
ties, construction schedules, or unavailabi¬ 
lity of equipment.) 

(2) The request is based solely on 
the fact that the effluent limitations 
guidelines or standards cannot be 
achieved with the appropriate waste 
treatment facilities installed, and is 
not based on factor(s) listed in para¬ 
graph (b) of this section, or 

(3) The request is based upon the 
discharger’s ability to pay for the re¬ 
quired waste treatment. 

§ 125.27 Method of application. 

(a) A request for a variance under 
this subpart shall be submitted in 
writing in duplicate to the Enforce¬ 
ment Division Director or, where ap¬ 
propriate, the Director, in accordance 
with 40 CFR 124.15. 

(b) The burden is on the person re¬ 
questing the variance to demonstrate 
that: 

(1) Factor(s) listed in paragraph (b) 
of this section regarding the discharg¬ 
er’s facility are fundamentally differ¬ 
ent from the factors EPA considered 
in establishing the effluent limitations 
guidelines. In making this demonstra¬ 
tion the requester should make refer¬ 
ence to all relevant material and infor¬ 
mation, such as the published guide¬ 
line regulations development docu¬ 
ment, all associated technical and eco¬ 
nomic data collected for use in devel¬ 
oping each respective guidelines regu¬ 
lation, all records of legal proceedings, 
and all written and printed documen- 
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tation including records of communi¬ 
cations, et. cetera relevant to the regu¬ 
lation which are kept on public file by 
the Environmental Protection Agency; 

(2) The alternative limitations re¬ 
quested are justified by the fundamen¬ 
tal difference alleged in paragraph 
(b)(1) of this section; and 

(3) The appropriate requirements of 
§ 125.26 are complied with. 

Subpart F—Criteria for Granting Economic Var¬ 
iances from Best Available Technoglogy 
Under Section 301(c) of the Act [Reserved] 

Subpart G—Criteria for Granting Water Qual¬ 
ity Relcted Variances Under Section 301(g) 
of the Act [Reserved] 

Subpart H—Criteria for Modifying the Second¬ 
ary Treatment Requirement Under Section 
301(h) of the Act [Reserved] 

Subpart I—Criteria for Determination of Alter¬ 
native Effluent Limitations Under Section 
316(a) of the Act 

§ 125.45 Purpose and scope. 

Section 316(a) of the act provides 
that: 

With respect to any point source other¬ 
wise subject to the provisions of section 301 
or section 306 of this act. whenever the 
owner or operator of any such source, after 
opportunity for public hearing, can demon¬ 
strate to the satisfaction of the Administra¬ 
tor or, where appropriate, the Director that 
any effluent limitation proposed for the 
control of the thermal component of any 
discharge from such source will require ef¬ 
fluent limitations more stringent than nec¬ 
essary to assure the protection and propaga¬ 
tion of a balanced indigenous population of 
shellfish, fish and wildlife in and on the 
body of water into which the discharge is to 
be made, the Administrator or, where ap¬ 
propriate, the Director, may impose an ef¬ 
fluent limitation under such sections on 
such plant, with respect to the thermal com¬ 
ponent of such discharge (taking into ac¬ 
count the interaction of such thermal com¬ 
ponent with other pollutions), that will 
assure the protection and propagation of a 
balanced indigenous population of shellfish, 
fish, and wildlife in and on that body of 
water. 

The regulations in this subpart pre¬ 
scribe the factors, criteria, and stand¬ 
ards for the establishment and imposi¬ 
tion of alternative thermal effluent 
limitations under section 316(a) of the 
act in permits issued under section 
402(a) of the act. 

§ 125.46 Definitions. 

(a) “Alternative effluent limitations" 
means all effluent limitations or 
standards of performance for the con¬ 
trol of the thermal component of any 
discharge which are established under 
section 316(a) and these regulations 
and imposed under sections 301 or 306 
of the act, including section 


301(b)(1)(C) in lieu of effluent limita¬ 
tions or standards of performance oth¬ 
erwise applicable under those sections. 

(b) “Representative important spe¬ 
cies" means species which are repre¬ 
sentative, in terms of their biological 
needs, of a balanced, indigenous com¬ 
munity of shellfish, fish, and wildlife 
in the body of water into which a dis¬ 
charge of heat is made. 

(c) The term “balanced, indigenous 
community" is synonymous with the 
term “balanced, indigenous popula¬ 
tion" in the act and means a biotic 
community typically characterized by 
diversity, the capacity to sustain itself 
through cyclic seasonal changes, pres¬ 
ence of necessary food chain species 
and non-domination of pollution toler¬ 
ant species. Such a community may in¬ 
clude historically non-native species 
introduced in connection with a pro¬ 
gram of wildlife management and spe¬ 
cies whose presence or abundance re¬ 
sults from substantial, irreversible en¬ 
vironmental modifications. Normally, 
however, such a community will not 
include species whose presence or 
abundance is attributable to the intro¬ 
duction of pollutants that will be 
eliminated by compliance by all 
sources with section 301(b)(2) of the 
act; and may not include species whose 
presence or abundance is attributable 
to alternative effluent limitations im¬ 
posed pursuant to section 316(a). 

§ 125.47 Criteria and Standards for the 
Determination of Alternative Effluent 
Limitations under section 316(a). 

(a) Thermal discharge effluent limi¬ 
tations or standards imposed in per¬ 
mits may be less stringent than re¬ 
quired by effluent limitations or 
standards promulgated under sections 
301 and 306 of the act if the discharg¬ 
er demonstrates to the satisfaction of 
the Enforcement Division Director or, 
where appropriate, the Director that 
such effluent limitations are more 
stringent than necessary to assure the 
protection and propagation of a bal¬ 
anced, indigenous community of shell¬ 
fish, fish and wildlife in and on the 
body of water into which the dis¬ 
charge is made. This demonstration 
may be accomplished by showing that 
the alternative effluent limitation de¬ 
sired by the discharger, considering 
the cumulative impact of thermal dis¬ 
charge together with all other signifi¬ 
cant impacts on the species affected, 
will assure the protection and propa¬ 
gation of a balanced, indigenous com¬ 
munity of shellfish, fish and wildlife 
tn and on the body of water into 
which the discharge is to be made. 

(b) Each demonstration under para¬ 
graph (a) of this section shall be made 
as follows: 


(l)(i) The discharger shall, with the 
concurrence of the Enforcement Divi¬ 
sion Dicector/Director. provide early 
screening information pertaining to 
the proposed demonstration. At this 
time the extent and type of the re¬ 
quirement for the demonstration such 
as biological, hydrographical and me¬ 
teorological data, physical monitoring 
data, engineering or diffusion models, 
laboratory studies, and the selection, 
if appropriate, of representative im¬ 
portant species to be studied particu¬ 
larly closely or other relevant evi¬ 
dence, will be determined by the En¬ 
forcement Division Director/Director. 
The discharger shall also provide any 
additional information or studies 
which the Enforcement Division Di¬ 
rector/Director may subsequently de¬ 
termine to be necessary. 

(ii) In determining whether or not 
the protection and propagation of the 
affected species will be assured, the 
Enforcement Division Director/Direc 
tor may also consider evidence demon¬ 
strating that the discharge will comply 
with any applicable temperature re¬ 
quirements for growth, reproduction 
and survival of such species as speci¬ 
fied in any applicable water quality 
criteria and water quality information 
published by the Administrator under 
section 304(a) of the Act, or any other 
information he deems relevant for ap¬ 
plying for a determination under sec 
tion 316(a) described at 40 CPR 124.14, 

Subpart J—Criteria Applicable to Cooling 
Water Intake Structures Under Soction 
316(b) of the Act [Reserved] 

Subpart K—Criteria for Extending Compliance 
Dates Under Section 301 (i) of the Act [Re¬ 
served] 

Subpart L—Criteria and Standards for Best 
Management Practices Authorized Under 
Section 304(e) of the Act [Reserved] 

Subpart M—Criteria and Standards for Impos¬ 
ing Conditions for the Disposal of Sewage 
Sludge Under Section 405 of the Act [Re¬ 
served] 

PART 6—PREPARATION OF ENVIRONMENTAL 
IMPACT STATEMENTS 

§6.906. 6.909 and 6.918 [Deleted! §6.916 
[Amended] 

5. 40 CFR Part 6, Subpart I is pro¬ 
posed to be revised by deleting 
§§6.906, 6.909, 6.9126(b), and 6.918. 

PART 402—COOLING WATER INTAKE STRUC¬ 
TURES [Deleted] 

6. 40 CFR 402 is proposed to be de¬ 
leted. 

[FR Doc. 78-23036 Filed 8-18-78; 8:45 ami 
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[ 6712 - 01 ] 

FEDERAL COMMUNICATIONS 
COMMISSION 

[47 CFR Part 73] 

[Gen. Docket No. 19142; FCC 78-527] 

RADIO BROADCAST SERVICES 

Children's Programing and Advertising 
Practices 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of inquiry. 

SUMMARY: The FCC reactivates its 
inquiry into children’s television and 
programing practices. This action is 
taken in keeping with the FCC’s previ¬ 
ously stated intention to evaluate the 
effectiveness of voluntary compliance 
with the guidelines of its 1974 Chil¬ 
drens Television Report and Policy 
Statement The FCC seeks informa¬ 
tion to: (1) Evaluate the effectiveness 
of its 1974 guidelines, and (2) assess 
possible alternatives to these guide¬ 
lines. 

DATES: Initial comments must be re¬ 
ceived on or before November 1, 1978. 
Reply comments must be received on 
or before December 15, 1978. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Susan C. Greene, Children’s Televi¬ 
sion Task Force, 202-632-6312. 

SUPPLEMENTARY INFORMATION: 
In the matter of children’s programing 
and advertising practices. Gen. Docket 
No. 19142. 

Second Notice of Inquiry [See 40 FR 
53026] 

Adopted: July 27. 1978. 

Released: August 15, 1978. 

By the Commission: Commissioners 
Ferris (chairman), Lee, Quello. Wash- 
bum, Fogarty, White, and Brown. 

1. Notice is hereby given of the reac¬ 
tivation of the proceedings in docket 
19142 through this second notice of in¬ 
quiry into children’s television pro¬ 
graming and advertising practices. 

I. History of the Children’s 
Television Proceeding 

2. In November 1974, following a 3- 
year inquiry that generated more than 
100,000 comments from the public, the 
Commission issued its Childrens Tele¬ 
vision Report and Policy Statement 
( Children's Report )‘ in which it formu- 


1 Children's Television Report and Policy 
Statement docket No. 19142, 50 FCC 2d 
1(1974), recon. denied. 55 FCC 2d 691 (1975), 
affd sub nom.. Action for Children’s Televi¬ 
sion v. FCC, 564 F. 2d 458 (D.C. Cir. 1977). 


lated specific policies to be followed by 
television licensees in presenting pro¬ 
graming for the child audience and in 
their advertising practices on such 
programs. 

A. PROGRAMING 

3. In its Children's Report the Com¬ 
mission found that broadcasters had a 
duty as public trustees “to develop and 
present programing which will serve 
the unique needs of the child audi¬ 
ence.” 2 The Commission specified cer¬ 
tain minimum standards that it ex¬ 
pected of licensees in this area con¬ 
cerning the amount, type, age specific¬ 
ity, and scheduling of such programs. 
The Commission found that licensees, 
as public trustees with an obligation to 
operate in the public interest, had a 
responsibility to: 

Provide “diversified programing’’ for 
the child audience, including program¬ 
ing to “further the educational and 
cultural development’’ of children. 3 

Present age-specific programs de¬ 
signed for both preschool and school 
aged children, particularly programs 
of an entertainment and informational 
nature. 4 

Remedy the existing “overall imbal¬ 
ance’* wherein most or all children’s 
programs were scheduled on week¬ 
ends, by developing a more reasonable 
program schedule. 5 

4. The Commission found these 
standards fully consistent with its 
statutory authority in the area of pro¬ 
graming and its own past actions in 
this area. 6 The Commission also found 
no First Amendment bar to these 
guidelines, stating that the Supreme 
Court’s decision in Red Lion Broad¬ 
casting v. FCC, 395 U.S. 367 (1969) 
“gave considerable support to the 
principle that the FCC could properly 
interest itself in program categories.” 7 * 

5. Rather than imposing rules, the 
Commission gave licensees a reason¬ 
able opportunity to voluntarily 
comply with these specific programing 
obligations. It noted, however, that 
upon evaluating the extent of compli¬ 
ance with these policies, “it may be 
that the question of rules will be revis¬ 
ited.” * The Commission stated that in 


2 50 FCC 2d at 5 (para. 16). 

3 Id. at 5 (paras. 17-18). 

4 Id at 7-8 (para. 25). 

'Id. at 8 (paras. 26-27). 

* Id. at 2-5 (paras. 7-14). 

1 Id. at 4-5 (para. 13). This finding was fur¬ 

ther supported the following year by Na¬ 

tional Association of Independent Televi¬ 
sion Producers and Distributors ( NAITPD ) 
v. FCC, 516 F. 2d 526 (2d Cir., 1975), where 
the court upheld, against constitutional and 
statutory attack, the Commission’s ability 

to select certain program categories, includ¬ 

ing children’s programs, which networks 

could air in order to reclaim time otherwise 

given up by them under the FCC’s prime 

time access rule. 

•50 FCC 2d at 6 (para. 29) n.6. The Com¬ 

mission Indicated that programing informa- 


the interim a “meaningful effort” to 
present programs for children was ex¬ 
pected; licensees must present a “rea¬ 
sonable amount” of programing de¬ 
signed “to educate and to inform— and 
not simply to entertain”; licensees 
must make a “meaningful effort” to 
present age-specific programing; and 
“considerable improvement” was to be 
made in scheduling practices of chil¬ 
dren’s programs. 9 

b. advertising 

6. In addition, the Commission 
found “ample authority” to act in the 
area of advertising practices in pro¬ 
graming directed to children. 10 It 
noted that the “Commission’s statuto¬ 
ry responsibilities include an obliga¬ 
tion to insure that broadcasters do not 
engage in excessive or abusive adver¬ 
tising practices.” 11 The commission 
stated that it had a duty “to insure 
that the ‘public interest’ does not 
become subordinate to financial and 
commercial interests” and that this 
policy is “particularly important in 
programs designed for children.” 12 

7. Broadcasters, the Commission 
pointed out. have a “special responsi 
bility” to protect the child audience 
because of children’s greater vulner¬ 
ability. The Commission found that 
“children are far more trusting of and 
vulnerable to commercial ‘pitches 
than adults” and that evidence 
showed that “very young children 
cannot distinguish conceptually be¬ 
tween programing and advertising; 
they do not understand that the pur 
pose of a commercial is to sell a prod¬ 
uct.” 13 

8. The Commission recognized that 
licensees must derive sufficient adver¬ 
tising revenues to program for chil¬ 
dren, but it stated that “these rev¬ 
enues • • • need not be derived solely 
from programs designed for children,” 
and found that “the public interest 
does not protect advertising which is 
substantially in excess of that 
amount.” 14 Based upon the “special 
characteristics” of the child audi¬ 
ence. 15 The Commission adopted spe¬ 
cific guidelines on advertising prac 
tices. All licensees were expected to: 

Reduce advertising to children to 
the time limitations established by the 
National Association of Broadcasters 
(“NAB”) Code and the Association of 
Independent Television Stations 
(“INTV”) standards. 16 * 


tion would be obtained, in part, from 
amended license renewal forms. 

• Id. at 6-8 (paras. 20. 22. 25 and 27). 

10 Id. at 10 (para. 32). 

"Id. at 8-9 (para. 29). 

"Id. at 9-11 (paras. 31 and 34). 

"Id. at 11 (para. 34). 

"Id. at 12 (para. 38). 

"Id. at 12 (para. 37). 

"Id. at 12-14 (paras. 39-45). The actual 
NAB Code guidelines were as follows: Begin 
ning in January 1975, the NAB Code permit 
Footnotes continued on next page 
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Maintain a “clear separation” be¬ 
tween program content and commer¬ 
cial messages. 17 

Eliminate the practice of host-selling 
(using characters who appear in pro¬ 
grams to promote products). 18 and any 
"practices in the body of the program 
itself which promote products in such 
a way they may constitute advertis¬ 
ing” (known as “tie-ins”). 19 

9. As with its children's programing 
requirements, the Commission re¬ 
frained from imposing formal regula¬ 
tions to codify these standards, noting 
that the industry's recently adopted 
limitations on amount of advertising 
were comparable to standards which it 
would have adopted at that time. The 
Commission cautioned, however: “If it 
should appear that self-regulation is 
not effective in reducing the level of 
advertising, then per se rules may be 
required.” 20 The Commission further 
warned that noncompliance with the 
guidelines by any licensee would raise 
questions at renewal as to the adequa¬ 
cy of its performance. 21 

10. The Commission stated that it 
would continually review whether the 
industry adhered to these standards, 
and that “immediate action” by licens¬ 
ees was necessary to conform with the 
obligations spelled out in the Chil¬ 
dren's Report 72 Pull compliance by all 
licensees with Commission guidelines 
in both children’s programing and ad¬ 
vertising was expected by January 1, 
1976. And, “in view of the fact that we 
plan to evaluate the improvements in 
« hildren's programing and advertising 
which are now expected,” 23 the pro¬ 
ceedings in docket 19142 were not ter¬ 
minated. 24 


Footnotes continued from last page 
ted broadcasters 10 minutes of non-program 
material per hour on Saturday and Sunday 
children's programs and 14 minutes during 
the week. Beginning in January 1976, these 
levels were reduced to 9^ minutes on week¬ 
ends and 12 minutes during the week. INTV 
reduced its advertising levels to a lesser 
extent on Saturday and Sunday during 
1975, but, beginning January 1976, it also re¬ 
duced its levels to 9 Vz minutes on weekends 
and 12 minutes during the week, the same 
levels as the NAB Code. 

u The Children's Report suggested several 
alternative separation techniques Including 
audio and/or video messages and "cluster¬ 
ing" of commercials at the beginning and 
end of each program. Id. at 15-16 (paras. 49- 
50), and related footnotes. 

"Id. at 16 (para. 51). 

19 Id. at 17 (para. 53). 

™I<L at 13 (para. 42). 

21 Id. at 14 (para. 45). 

22 Id. at 18-19 (para. 58). 

23 Id. at 19 (para. 60). 

34 In subsequent actions, the Commission 
denied petitions for reconsideration of its 
Children's Report Memorandum Opinion 
and Order, docket 19142. 55 PCC 2d 691 
(1975) and of its license renewal from 
amendments and definition of children’s 
programs, Memorandum Opinion and 
Order , docket 19142, 63 FCC 2d 26 (1977). 


C. LICENSE RENEWAL FORM 

11. As part of the Commission’s com¬ 
mitment to determine if regulations 
codifying the FCC guidelines were 
necessary, and to monitor the success 
of industry self-regulatory measures, 
the Commission amended its licensee 
renewal form (FCC Form 303) specifi¬ 
cally to: 24 

Define children’s programs as pro¬ 
grams designed “primarily” for chil¬ 
dren twelve years and under.* 

Require licensees to describe pro¬ 
grams designed for children, indicat¬ 
ing source, time, day of broadcast, fre¬ 
quency and program type. 

Require licensees to provide infor¬ 
mation concerning advertising prac¬ 
tices in excess of the NAB standards 
on programs designed for children 
during the previous license term. 

Require licensees to provide infor¬ 
mation on proposed commercial limi¬ 
tations on programs designed for chil¬ 
dren during the next license term. 

12. The Commission noted that this 
information “will serve, in part, as a 
basis for determining whether self-reg¬ 
ulation can be effective.” 26 

D. ACTION FOR CHILDREN'S TELEVISION V. 

FCC 

13. Following the issuance of the 
1974 Children's Report the Commis¬ 
sion’s policies were challenged by 
Action for Children’s Television 
(“ACT”). ACT claimed that the Com¬ 
mission’s action in failing to adopt 
formal and more restrictive rules, 
based on the record before it, was an 
abuse of its discretion. 

14. In its brief to the Court, the 
Commission stated that while it did 
retain “broad authority” to adopt spe¬ 
cific regulations in this field, 27 in light 
of its “traditional reluctance” to exer¬ 
cise its authority in programing issues, 
the “serious commitment” by the 
broacast industry to voluntarily meet 
its public interest obligations, and the 
fact that the Children's Report was its 
first comprehensive articulation of 
these licensee obligations, it had decid¬ 
ed to accord the industry an initial op¬ 
portunity to demonstrate whether an 
adequate remedy could be achieved 
without formal rules. 28 

15. Nonetheless, the Commission em¬ 
phasized to the Court that it had 
made “abundantly clear that it holds 
certain concrete expectations for 
broadcasters' self-regulatory efforts.” 


54 Memorandum Opinion and Order, 
Docket No. 19142. 53 PCC 2d 161 (1975) (Re¬ 
newal Form Amendments); Memorandum 
Opinion and Order, Docket No. 19142, 58 
PCC 2d 1169 (1975) (Instruction Amend¬ 
ments). 

74 50 PCC 2d at 13-14 (para. 43). 

37 FCC Brief at 36, Action for Children's 
Television v. FCC, 564 P. 2d 458 (D.C. Clr. 
1977). 

U I(L at 17-18. 


The Commission underscored its “un¬ 
mistakable” intent to monitor licens¬ 
ees “through ‘private attorneys gener¬ 
al’ and through its data collection 
process” and “to take further action, 
including the adoption of specific 
rules, to deal with any problems that 
the industry’s self-regulatory effort 
does not meet.” 29 

16. The Commission’s intention to 
revisit this issue was further under¬ 
scored by former Chairman Richard 
E. Wiley, who reported in 1975 to Con¬ 
gress: “We have also left the docket 
open in the Children’s Television Pro¬ 
ceeding to facilitate an evaluation of 
the overall effectiveness of industry 
self-regulation. If. after a full evalua¬ 
tion, it appears that the industry ac¬ 
tions have been ineffective, the Com¬ 
mission will revisit the question of 
whether government rules should be 
adopted.” 30 

17. In upholding the Commission’s 
action, in July 1977, the Court of Ap¬ 
peals affirmed the Commission’s au¬ 
thority to act in this area by either 
policy guidelines or by specific regula¬ 
tions. stating: “We believe that the 
Commission may well have adequate 
authority to regulate in this area, and 
even perhaps to the extent proposed 
by ACT.” 81 The Court upheld the 
Commission’s determination to under¬ 
take at first a more deliberate and cau¬ 
tious multistep regulatory process, 
stating that “we see no compelling 
reason why the Commission should 
not be allowed to give the industry’s 
self-regulatory efforts a reasonable 
period of time to demonstrate that 
they will be successful in rectifying 
the inadequacies of children’s televi¬ 
sion identified in the Children's 
Report" 82 

18. The Court recognized that licens¬ 
ees have “public interest obligations to 


29 Id at 47. 

80 Statement of Richard E. Wiley before 
the Subcommittee on Communications of 
the House Committee on Interstate and 
Foreign Commerce, July 17, 1975. This 
statement was cited by the PCC to the court 
in the ACT case. FCC Brief at 51. 

81 Action for Children's Television v. FCC, 
564 P. 2d at 458. 480 (D.C. Cir. 1977). See 
also the District Court’s opinion in the 
"family viewing hour’’ decision, where the 
Commission’s power to prescribe by rule ad¬ 
ditional programming for children based on 
a finding of inadequate diversity, is con¬ 
trasted with what the court found to be an 
impermissible infringement of diverse 
speech by negative restraint: “It may be 
that the rights of children to diversity of 
programming have been so severely ignored 
by broadcasters that affirmative require¬ 
ments that meet their needs in the times 
when children most frequently watch televi¬ 
sion could be constitutionally supported in a 
properly prepared administrative record.’’ 
Writers Guild of America, West Inc., et at 
v. FCC, 423 P. Supp. 1064, 1149 (C. D. Cal.. 
1976), appealed docketed. No. 77-1058, et al.. 
9th Cir.. January 7, 1977. 

”546 P. 2d at 480. 
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the child audience/' and that “general 
improvements must be forthcoming." 
Noting the Commission’s warning that 
“special safeguards may be required to 
insure that the advertising privilege is 
not abused • • •/’ the Court cautioned 
the Commission that “having recog¬ 
nized that a serious problem exists in 
this area, the agency has a continuing 
responsibility to do something further 
about it should subsequent experience 
demonstrate that more needs to be 
done.” Finally, the Court recognized 
that the success of the Commission’s 
policies depended on “the extent to 
which the Commission and the public 
monitor the level of actual [licensee] 
performance.” 33 

19. We reactivate this docket, there¬ 
fore. in keeping with our long-estab¬ 
lished intention to revisit the issue of 
voluntary compliance with our chil¬ 
dren’s television programing and ad¬ 
vertising policies. 

II. Filings by Parties 

20. In our reassessment of this sub¬ 
ject, we have been greatly assisted by 
the filings of both the broadcast in¬ 
dustry and members of the public. Be¬ 
ginning in the fall of 1977, 3 years 
after the adoption of the Children’s 
Report , both the industry itself and 
consumer groups began to focus on 
the extent to which the broadcast in¬ 
dustry had complied with the guide¬ 
lines adopted in 1974. They raised the 
issue of whether those guidelines had 
in fact been heeded and had proved 
adequate to deal with issues the Com¬ 
mission had addressed in its Children’s 
Report. 

21. The first pleadings directed to 
this issue were filed on November 2 
and November 28, 1977, by two chap¬ 
ters of the Committee on Children’s 
Television (“CCT”) as general opposi¬ 
tions to the renewals of nine San 
Francisco and seven Los Angeles tele¬ 
vision stations. Both filings were 
styled as informal objections; both 
claimed that the licensees in question 
had not adequately pomplied with the 
policies of the Children’s Report, and 
both called for the reactivation of 
docket 19142 and specific hearings in 
California on the performance of the 
challenged licensees. 34 In addition, on 
June 19, 1978, CCT-North, San Fran¬ 
cisco. filed an informal objection to 
the transfer of a station in San Jose, 
raising essentially the same issues. 

22. The first broader filing, encom¬ 
passing more than a single communi- 


u /cL at 480-81 and n. 40. 

34 CCT raised the additional issue of 
whether these licensees had undertaken 
adequate ascertainment with respect to chil¬ 
dren and ‘•youth.*’ The adequacy of existing 
licensee efforts and FCC requirements as to 
ascertainment with respect to children is ad¬ 
dressed below as a general question to be 
visited in this inquiry. Compare Memoran¬ 
dum Opinion and Order, docket No. 19142, 
55 FCC 2d 691. 693 n.3 (1975). 


ty, was entered on January 10. 1978. 
when the National Association of 
Broadcasters submitted to the Com¬ 
mission a study prepared by its re¬ 
search department entitled “Industry 
Self-Regulation of Advertising and 
Progamming Directed to Children.” 
This study reviewed the history of the 
Children’s Report and noted the Com¬ 
mission’s determination to rely on self- 
regulation “until it had the opportuni¬ 
ty to assess the efficacy of those 
mechanisms for achieving the desired 
goals.” As part of that process, NAB 
stated that in order “to determine the 
extent to which self-regulation by the 
television industry had been respon¬ 
sive to the goals articulated by the 
FCC,” it had studied renewal applica¬ 
tions filed from January through 
August 1977 by stations in 11 States. 36 

23. The NAB’s programing data was, 
by its own admission, not complete be¬ 
cause “programing information re¬ 
quired by the FCC and furnished by li¬ 
censees is * * * limited in scope and 
specificity.” 36 Thus, as the NAB noted, 
while the Children’s Report stated 
that age-specific programing for both 
preschoolers and school aged children 
should be offered, stations are not re¬ 
quired by the FCC renewal form to 
identify programs designed for pre¬ 
schoolers. Thus the NAB found that 
only 49 percent of the stations exam¬ 
ined had reported airing programs de¬ 
signed specifically for preschoolers. It 
did no independent research to deter¬ 
mine if the other licensees were com¬ 
plying with the Commission’s age- 
specificity requirements. Nevertheless, 
the NAB felt that its lists of illustra¬ 
tive programs aired for children in 
particular markets showed adequate 
diversity, educational and cultural 
content and scheduling on other than 
weekends to satisfy those FCC pro¬ 
graming policies. 

24. As to advertising, the NAB said it 
found that “nearly all” the stations 
examined had met the new time limit 
commercialization standards. 37 But the 
study did not attempt to examine li¬ 
censee compliance with other Commis¬ 
sion policies in the children’s advertis¬ 
ing area, such as clear separation of 
programing and commercial matter 
and the bans on host-selling and tie- 
ins. 

25. On February 23, 1978, Action for 
Children’s Television filed a petition 
for an inquiry and notice of proposed 
rulemaking that took issue with the 
NAB view that self-regulation had 
been effective. It alleged deficiencies 
in the NAB study caused by the lack 
of adequate data for evaluation of self- 


“National Association of Broadcasters. 
“Research on Children’s Television: Indus¬ 
try Self-Regulation of Advertising and Pro¬ 
graming Directed to Children.” January 
1978 (hereinafter NAB study) at 2. 

M Id. at 5. 

J7 Id. at 4. 


regulation collected by the FCC in its 
renewal form, stated that the NAB’s 
study itself showed that numerous li¬ 
censees were not meeting the Commis¬ 
sion’s programing and advertising 
standards, and cited the Committee on 
Children’s Television’s California re¬ 
newal pleadings as additional support. 
ACT urged reactivation of docket 
19142 to further evaluate this issue, 
citing the court of appeal’s reliance on 
Commission representations that the 
docket would be reopened. 

26. As to programing, ACT argued 
for a better definition of children’s 
programing and for codification of the 
Commission’s policies on amount, 
nature, age-specificity, and scheduling 
of children’s programing. It also re¬ 
quested specific rules to govern abuses 
such as host-selling, tie-ins, and sepa 
ration of programing and commercial 
matter. 

27. As to advertising, ACT argued 
that it was inconsistent for the Com 
mission to allow more commercial min 
utes on children’s weekday programs 
than on weekends, since the Commis 
sion itself stated in the 1974 Children’s 
Report that only 10 percent of chil 
dren’s television viewing takes place 
on weekends. ACT argued that with 
the current level of 9V* commercial 
minutes per hour for adult prime time 
programs as contrasted with 12 com¬ 
mercial minutes per hour for weekday 
children’s programs, children are actu¬ 
ally now afforded less protection from 
commercialization during weekdays 
than adults. 

28. In addition, based on studies of 
industry economics and the voluntary 
adoption of such standards by two 
group owners, Westinghouse and Post 
Newsweek, ACT argued that the over 
all level of commerical matter on chil¬ 
dren’s television could be reduced to 6 
minutes per hour without substantial¬ 
ly affecting broadcast revenues. Fur 
ther, ACT requested the eventual 
elimination of such advertising entire 
ly, requiring children’s programs to be 
carried on a “sustaining” basis, at such 
time that this was found practicable 
by the Commission. 33 

29! PTior to the ACT filing, on Janu¬ 
ary 31. 1978. the Council on Children. 
Media, and Merchandising (“CCMM ”) 
filed a separate petition for inquiry 


3 *ACT argued that even elimination of all 
commercial matter from children's pro 
grams (or, at a minimum, from programs for 
pre-school children) could not lead to the 
elimination of such programs, since the 
Commission had already found in the Chil¬ 
dren's Report that presentation of such pro 
graming is a basic licensee public service ob 
ligation wholly apart from questions of 
profitability. Historically, “sustaining” (un 
sponsored) public service programs were 
carried by licensees in the earlier days of 
broadcasting. Compare Report and State 
ment of Policy Re: Commission en banc Pro 
gramming Inquiry, 44 FCC 2303, 2315 
(1960). 
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and proposed rulemaking (RM-3054). 
This petition addressed the narrower 
issue of whether further amendments 
to the television renewal application 
and other reporting requirements were 
needed to elicit more focused and com¬ 
plete data on licensee compliance with 
the Commission’s policies governing 
children’s programing and advertising 
practices. CCMM argued that the 
Commission’s current definition of 
children’s programs is overly narrow. 
It also stated that the Commission 
fails in its current renewal form to so¬ 
licit sufficient information on amount, 
age-specificity, source, and scheduling 
of children’s programs. Finally, it 
pointed out that the FCC solicits no 
information at all on child-oriented 
public service announcements, on 
techniques used to carry out Commis¬ 
sion requirements as to separation of 
programing and advertising matter, 
host-selling and tie-ins, or on the prod¬ 
ucts and services actually advertised 
by licensees to children. 

30. In addition to changes in the re¬ 
newal form, CCMM asked for adoption 
of an annual licensee report on pro¬ 
graming and commercial practices af¬ 
fecting children. This form would be 
similar to the existing annual report 
(form 303A) through which the Com¬ 
mission obtains statistical data each 
year on each licensee’s performance in 
news, public affairs, and local pro¬ 
graming. CCMM argues that this in¬ 
formation would be beneficial for the 
same reasons that the exisiting annual 
report is useful: it would make data on 
performance of a licensee’s public 
trustee obligations available to the 
public on a continuing basis; it would 
uncover instances of end-of-license- 
term upgrading; and it would provide 
the Commission with more readily 
available data from all licensees each 
year, rather than simply a sample at 
renewal time, by which to judge in¬ 
dustrywide compliance with basic 
Commission standards in this area. 

31. Numerous filings have been re¬ 
ceived from industry and consumer 
groups in support or opposition to the 
filings by ACT and CCMM. 19 We also 
have before us the filings of California 
broadcasters in response to the infor¬ 
mal objections filed by the CCT chap¬ 
ters. 40 In essence, the parties repre- 


*• A list of parties whose comments have 
been included in this proceeding is attached 
as appendix A. 

40 In addition, the Commission has before 
it a petition submitted on February 26. 1974, 
by Watchers Against Television Commercial 
Harassment (RM-2326). which urged the 
Commission to adopt a rule requiring that 
commerical matter be “clustered" at the be¬ 
ginning and end of programs, rather than 
interspersed within it. The potential effects 
of such a policy as it relates to children’s 
programs will be explored in this notice. 
Other aspects of this petition, that do not 
relate to children’s television, dealing with 
reductions in commercial time generally and 


senting interests of segments of the 
audience, such as Consumer Feder¬ 
ation of America and the Washington 
Association for Television & Children 
("WATCH”), generally supported re¬ 
activation of the Commission’s inqui¬ 
ry. The industry parties primarily 
argued the merits and legal basis of 
particular types of relief that might 
result from such an inquiry through 
specific rules and form revisions of the 
kind suggested by ACT and CCMM. 41 

32. We will not repeat the argument 
or counterarguments of these peti¬ 
tions at length since they refer in es¬ 
sence to the possibility of particular 
Commission actions rather than ad¬ 
dress the question of what informal 
tion is needed to evaluate the effec¬ 
tiveness of the 1974 policies. 4 * Upon 
thorough consideration of the infor- 


clustcring of commericals for all programs, 
are not addressed in this proceeding. 

41 The California stations who commented 
were concerned primarily that the CCT’s 
charges and proposals be evaluated, if at all. 
as part of a Commission evaluation of in¬ 
dustrywide compliance with the guidelines 
of the Children’s Report rather than in the 
context of license renewal proceedings. By 
including for public comment and discussion 
in this inquiry general areas suggested by 
CCT, such as ascertainment of children, we 
emphasize that it is not our intention to 
prejudice the pending license renewals of 
these California stations. In fact, we believe 
that the best use of the CCT information is 
for policy review, rather than for applica¬ 
tion in individual license proceedings. Ac¬ 
cordingly. on this date the Commission has 
adopted a memorandum opinion and order 
which in effect denies the CCT objections 
as they relate to the license renewals of the 
California stations, but orders that the 
pleadings filed therein be made part of 
docket 19142.) 

41 For example, many parties have argued 
that some of the specific regulations con¬ 
cerning advertising proposed by the peti¬ 
tioners are inconsistent with section 326 of 
the Communications Act and the first 
amendment to the Constitution, in view of 
Virginia State Board of Pharmacy v. Virgin¬ 
ia Citizens Consumer Council, Inc., 425 U.S. 
748 (1976), and associated commercial 

speech cases. We need not consider at this 
time the question of whether we would be 
empowered to adopt further specific regula¬ 
tions, since this notice is of a fact-gathering 
nature only, primarily directed to compli¬ 
ance with FCC standards already upheld by 
the court of appeals in the ACT case. After 
assessing the comments to this notice, if 
further Commission action is found neces¬ 
sary, we shall reexamine these first amend¬ 
ment objections in more detail. We note, 
however, that the Virginia State Board 
Court specifically stated that it did not ad¬ 
dress "the special problems of the electronic 
broadcast media" Id. at 773. See also Lin • 
mark Associates Inc, v. WiUingboro, 431 U.S. 
85, 94 (1977). Bates v. State Bar of Arizona, 
433 U.S. 350, 384 (1977); and Carey v. Popu¬ 
lation Services International, 431 U.S. 678, 
712 n. 6 (1977) (Powell. J.. concurring). At 
this time we simply conclude that the com¬ 
mercial speech cases relied upon by the ob¬ 
jecting parties clearly do not prohibit the 
fact-finding stage of this inquiry. 


mation solicited and made available 
through this notice and our own inde¬ 
pendent studies, we will address the 
issue of what further Commission 
action, if any, is appropriate on the 
subjects raised by these petitions or 
other areas covered by this inquiry. 

III. Scope of Second Notice 

33. The Commission has had a long¬ 
standing obligation to reactivate this 
docket. The NAB study and the filings 
by CCT. ACT. and CCMM. and by 
others commenting on these filings 
have been particularly useful to us in 
our efforts to define the parameters of 
this notice. We have raised questions 
in this notice in most of the areas in 
which comments were received. We 
are also requesting information on 
issues not 4 raised by any petitioning 
group, because we believe that it will 
help us to develop a complete record 
on present industry performance. This 
record will assist us in determining 
whether self-regulation has been ef¬ 
fective, whether our present children’s 
programing and advertising policies 
are sufficient, and whether additional 
actions by the Commission are neces¬ 
sary to insure licensee compliance 
with our guidelines. 

34. We are interested in having the 
broadest range of interested parties 
submit factual evidence to support 
their position. However, given the im¬ 
portant issues surrounding children’s 
television, and our commitment to 
evaluating self-regulation as thorough¬ 
ly as possible, we will not rely solely 
on evidence submitted by interested 
parties. We will be conducting our own 
research on several key issues. This re¬ 
search may be conducted by Commis¬ 
sion staff, particularly where the Com¬ 
mission has useful and appropriate 
data in its own files, or we may con¬ 
tract for research on particular issues. 

35. The Commission has. for exam¬ 
ple. received conflicting research evi¬ 
dence from NAB, ACT, CCT and 
WATCH on the effectiveness of self- 
regulation. We are presently conduct¬ 
ing a study of children’s television pro¬ 
graming and advertising practices as 
reported to us by television licensees 
on FCC Form 303, the license renewal 
form. Data from this form will assist 
us in determining what other informa¬ 
tion is necessary to determine if self- 
regulation has been effective in 
achieving industrywide compliance 
with our guidelines. 

36. We also contemplate research on 
the effectiveness of various separation 
devices, including clustering commer¬ 
cials at the beginning and end of pro¬ 
grams. In addition, we may conduct re¬ 
search on the effects on children of 
present and proposed policies regard¬ 
ing the amount of advertising on chil¬ 
dren's programs. Additional research 
is likely to be undertaken on the eco- 
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nomic consequences of our existing 
programing and advertising policies, as 
well as proposals to change these poli¬ 
cies. We may at some point enlist the 
assistance of individual licensees 
through survey or questionnaire 
forms. We may also schedule oral pre¬ 
sentations by interested parties at 
some point during the reactivation of 
this inquiry. Our intention, in all 
these actions, is to gather sufficient 
information to enable us to evaluate 
adequately existing industry practices 
and to determine what policy alterna¬ 
tives are necessary to accomplish our 
legitimate goals in this area, as articu¬ 
lated in the Children’s Report. 43 

IV. Questions Posed in This Inquiry 

37. The questions posed in this in¬ 
quiry seek information in two broad 
area: (lj An evaluation of the effec¬ 
tiveness of the Commission’s self-regu¬ 
lation policy, and (2) an assessment of 
alternatives to those policies adopted 
in 1974. In view of the dynamic char¬ 
acter of children’s television, changes 
by licensees during the past 4 years in 
programing practices and advertising 
practices, and the sustained interest of 
the public, we believe it is appropriate 
to review the full range of issues and 
policy alternatives in the context of 
recent industry practices. 

38. We expect that major adver¬ 
tisers, the networks and larger licens¬ 
ees will participate actively in this pro¬ 
ceeding. We are also interested in re¬ 
ceiving comments from other interest¬ 
ed parties. We recognize that smaller 
advertisers and small market licensees 
may have unique problems and view¬ 
points. and we encourage their partici¬ 
pation. Additionally, in view of the 
considerable interest expressed on this 


♦^Several parties suggest that docket 
19142 be held in abeyance pending the out¬ 
come of the Federal Trade Commission's 
(FTC) current inquiry into unfair or decep¬ 
tive advertising in children’s programing. As 
indicated above, however, the areas covered 
by our 1974 Children’s Report range beyond 
and are quite different from the FTC inqui¬ 
ry into the allegation that certain television 
advertising directed to children is deceptive 
and unfair in violation of Sections 5 and 12 
of the Federal Trade Commission Act. Fed¬ 
eral Trade Commission Staff Report on 
Television Advertising to Children, released 
February 1978, in connection with the pro¬ 
posed trade regulation rulemaking and 
public hearing, 43 FR 17967 (1978). Our 
1974 guidelines cover children’s programing 
to at least as great, if not greater, extent 
than children's advertising. Children's pro¬ 
graming is not a subject of FTC Inquiry. 
Moreover, our 1974 Children's Report was 
not held in abeyance, even though at the 
time of that report, the FTC was then also 
investigating advertising practices on chil¬ 
dren’s programs and food advertising. See 
Children's Report, 50 FCC 2d at 9 (par. 30.) 
See FTC v. Cement Instutute, 333 n.s. 683, 
690-95 (1948); United States v. Radio Corpo¬ 
ration of America, 358 U.S. 334, 350, 351 
(1959). 


subject by the general public, we also 
encourage broad public participation 
in this inquiry. 

39. We urge all parties, however, to 
supply specific data, statistics, and ex¬ 
amples whenever possible to support 
their arguments. Factual information 
is a most effective aid in assessing the 
merits of an argument. It is also of 
considerable value to our staff in its 
own fact-gathering efforts. We also 
urge parties to carefully distinguish 
which of the questions below they are 
addressing, or if they are raising a dif¬ 
ferent issue, to identify it as such. 

A. LICENSEE COMPLIANCE WITH THE 

GUIDELINES OP THE 1974 CHILDREN’S 

REPORT 

40. Full compliance by all licensees 
with the Commission’s 1974 guidelines 
was expected by January 1, 1976. As 
previously noted, the Commission indi¬ 
cated in the Children’s Report that 
“we are willing to postpone direct 
Commission action • • • until we have 
an opportunity to assess the effective¬ 
ness of these self-regulatory meas¬ 
ures.” 44 We will therefore review the 
effectiveness of licensee response to 
our guidelines in the absence of 
formal rules, to determine whether or 
not formal rules are necessary. 

1. Overall Amount of Programing 
Aired for Children 45 

41. The Commission stated in the 
Children’s Report that the child audi¬ 
ence was a critical part of a licensee’s 
community that should be served with 
responsive programing. With regard to 
the overall amount of programing 
made available for children, the Com¬ 
mission noted: “Even though we are 
not adopting rules specifying a set 
number of hours to be presented, we 
wish to emphasize that we do expect 
stations to make a meaningful effort 
in this area.” 46 It is our impression 
that additional efforts have been 
made since the adoption of the 1974 
Children's Report. We seek responses 
to the following questions: 

a. What measures, if any, have been 
taken by licensees and their program 
suppliers, including the networks, to 
make available and air more children’s 
programing? 

b. Are more children's television pro¬ 
grams presently being produced for 
national distribution and aired by li¬ 
censees than prior to January 1, 1976? 
If so, how much more and what types 
of programs? 


44 50 FCC 2d at 13 (par. 42). 

44 Throughout this section we assume par¬ 
ties will respond using the Commission’s ex¬ 
isting definition of children's programing 
(i.e., programs designed for children 12 
years old and under). Those parties who 
wish to redefine the term “children’s pro¬ 
graming” are asked to respond to the ques¬ 
tions using their proposed definition and 
the current definition. 

44 50 FCC 2d at 6 (par. 20). 


c. Are more childrens’s programs 
now locally produced and aired than 
prior to January 1, 1976? If so, how 
much more and what types of pro¬ 
grams? 

d. How should we measure compli¬ 
ance with the requirement that licens¬ 
ees make a “meaningful effort” to 
serve the child audience with an ade¬ 
quate amount of overall programing? 

2. Amount of Educational and Infor¬ 
mational Programing Aired for Chil¬ 
dren 

42. In the Children’s Report, the 
Commission stated that licensees 
should air for children “a reasonable 
amount of programing which is de¬ 
signed to educate and inform—and not 
simply to entertain.” It noted that in 
1968 and 1969 no network had includ¬ 
ed such programs in its Saturday 
morning schedule, and that only one 
had presented an educational program 
during the week. 47 To determine if this 
policy of the Children’s Report has 
been effective in improving licensee 
performance, we need to know: 

a. Are more informational and edu¬ 
cational programs aired for children 
now than before January 1, 1976? 

b. How much of this educational and 
informational programing is regularly 
scheduled (on a daily or weekly basis) 
and how much is periodically sched¬ 
uled? 

c. How much of this programing is 
nationally produced and distributed 
by the networks? How much is syndi 
cated? How much is locally produced? 
What types of programs are produced? 

d. When during the broadcast day 
are nationally distributed educational 
and informational programs sched¬ 
uled? When during the broadcast day 
are locally produced educational and 
informational programs scheduled? 

e. How should we measure compli¬ 
ance with the requirement that televi¬ 
sion licensees air a “reasonable 
amount” of educational and informa¬ 
tional programing for children? 

f. To what extent have there been 
cooperative efforts between networks 
and licensees and the educational com¬ 
munity to enhance the educational 
value of programing in the classroom, 
the home or other settings? To what 
extent have cooperative efforts been 
made to foster critical viewing skills in 
children? 

3. Age-Specific Programing 

43. The Commission stated that li¬ 
censees should provide distinct pro¬ 
graming for two specific age groups of 
children: preschool and school-aged. 
The Commission also stated that age- 
specificity was particularly important 
in the informational programing it ex¬ 
pected of all licensees. While noting 
that one network presented “a com- 


47 Id. at 6-7 (pars. 21-22). 
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mendable 5 hours a week for the pre¬ 
school audience,” the others provided 
no such programing, and that in the 
future the Commission “will expect all 
licensees to make a meaningful effort 
in this area.” 48 We seek to know: 

a. What criteria are licensees now 
using to meet our guidelines to deter¬ 
mine whether programing is designed 
for preschool or school-aged children? 

b. How much age-specific program¬ 
ing is aired on a regularly scheduled 
basis (daily or weekly)? On an irregu¬ 
larly scheduled basis (less than 
weekly)? 

c. Are more age-specific programs 
now produced and aired nationally 
through networks than before Janu¬ 
ary 1, 1976? If so, what types of pro¬ 
grams? 

d. Are more age-specific programs 
now locally produced and aired than 
before January 1. 1976? If so, what 
types of programs? 

e. Does the age-specific programing 
now aired include programing of an in¬ 
formational nature? Is it limited to in¬ 
formational programing? 

4. Scheduling 

44. The Commission stated that chil¬ 
dren's programing should be made 
available during weekdays as well as 
Saturday and Sunday mornings. The 
Commission noted, for example, that 
at the writing of the 1974 report, only 
one network presented a regularly 
scheduled children’s program during 
the week, and that it expected “to see 
considerable improvement in schedul¬ 
ing practices in the future.” 4 * To deter¬ 
mine whether such improvement has 
taken place, we are interested in the 
following information: 

a. What portion of instructional and 
entertainment programs designed for 
children is aired from: 7 to 10 a.m. 
weekdays: 4 to 8 p.m. weekdays; 7 a.m. 
to 7 p.m. Saturday and Sunday? 

b. Has there been “considerable im¬ 
provement” in the proportion of pro¬ 
grams designs for children aired on 
weekdays since January 1, 1976? 

c. What factors have been found to 
assist or inhibit a balanced program 
schedule for children? 

d. An exception to the Commission’s 
prime time access rule permits net¬ 
works to air programs designed for 
children during the prime time access 
period (normally 7:30 to 8 p.m. e.s.t.). 80 
With what frequency are children’s 
programs scheduled by networks 
during the prime time access period? 

e. The Commission also noted in 
adopting the prime time access rule 
that this time period was appropriate 
for licensees to use for local or inde- 


‘•Id. at 7-8 (par. 25). 

“Id. at 8 (pars. 26-27). 

'See National Association of Independ¬ 
ent Television Producers and Directors 
(NAJTPD ) v. FCC, supra, 516 P. 2d 529. 


pendently produced programs to meet 
the needs of children or other ascer¬ 
tained interests in the community. 81 
To what extent is this time period 
used by licensees for this purpose? 

5. Overcommercialization 

45. The Commission in 1974 ex¬ 
pressed its concern with 
overcommercialization on programs 
designed for children and said that it 
expected all licensees to make a good 
faith effort to conform to the limits 
established by the NAB Code (and 
INTV). 82 We seek data on the follow¬ 
ing questions: 

a. To what extent are licensees meet¬ 
ing the NAB Code standards for pro¬ 
grams designed for children? Does 
compliance differ between licensees 
who do and do not subscribe to the 
Code? 

b. If violations of NAB Code stand¬ 
ards exist, what is their frequency and 
magnitude—for Code and non-Code 
subscribers? 

c. Does the rationale adopted by the 
industry in 1974 for less stringent 
NAB Code standards on weekdays (12 
minutes) than on weekends (9V4 min¬ 
utes) continue to have a rational 
basis? 

d. To what extent are licensees using 
the NAB Code definition of “nonpro¬ 
gram material” or some other stand¬ 
ard such as “commercial matter”? 83 
Does this differ between Code and 
non-Code subscribers? 

e. To what extent have some licens¬ 
ees adhered to standards in their chil¬ 
dren’s programs which are more strin¬ 
gent than the NAB Code standards? 
Does this differ between Code and 
non-Code subscribers? 

f. What has been the financial effect 
of such reductions beyond Code stand¬ 
ards on these licensees? 

6. Separation of Program Matter from 
Commercial Matter 

46. The Commission in its 1974 Chil¬ 
dren’s Report required all licensees to 


sx Second Report and Order, docket No. 
19622, 50 FCC 2d 829, 840-44. 852 (1975) 
(pars. 28-35, 60). 

“50 FCC 2d at 12-14 (pars. 39-45). Begin¬ 
ning in January 1976, these limits were 9*4 
minutes per hour on weekends and 12 min¬ 
utes per hour during the week. 

“The NAB Code's definition of “nonpro¬ 
gram material" includes billboards (a brief 
commercial message within a program, cred¬ 
iting a sponsor and product of the program). 
Commercials (advertising promoting a prod¬ 
uct or service), promotional announcements 
(announcements for an upcoming program) 
and credits in excess of 30 seconds, except in 
feature films. Credits are a list of people re¬ 
sponsible for the production of the pro¬ 
gram. Public service announcements and 
promotional announcements for the same 
program are excluded from this definition. 
The term "commercial matter" is limited to 
paid commercial announcements. The NAB 
Code does not break down its time limita¬ 
tions between "nonprogram material" and 
"commercial matter.” 


insure that a “clear separation” be 
maintained between program content 
and commercial messages. 84 The Com¬ 
mission initially left to licensees the 
precise methods to be used to main¬ 
tain this separation, but it suggested 
that “clustering” of commercials at 
the beginning and end of programs 
might be an effective means of achiev¬ 
ing this clear separation, particularly 
in programs designed for the pre¬ 
school audience. While determining 
not to require clustering at that time, 
the Commission noted that “further 
consideration of this matter may be 
appropriate in the future.” 88 The 
Commission seeks the following infor¬ 
mation to determine compliance with 
its separation policy: 

a. To what extent are licensees using 
adequate devices to separate program 
material from advertising material? 

b. Are such devices more commonly 
employed by subscribers to the NAB 
Code? 

c. What techniques are used: Audio 
announcements, video devices, or com¬ 
binations of these? 

d. To what extent do licensees cur¬ 
rently cluster advertising at the begin¬ 
ning and/or end of children’s pro¬ 
grams? 

e. How does the use of clustering or 
other separation techniques affect an 
advertiser’s willingness to buy adver¬ 
tising time? 

f. Does the use of separation tech¬ 
niques (audio, video or clustering) 
assist children in making a distinction 
between program material and adver¬ 
tising material? Which techniques are 
most effective to achieve this distinc¬ 
tion? 

7. Host Selling 

47. The Commission said that the 
use of a program host or other pro¬ 
gram personality to promote products 
in the program in which he or she ap¬ 
pears takes “unfair advantage” of chil¬ 
dren and is inconsistent with a licens¬ 
ee’s obligation to operate in the public 
interest. 8 ® We seek the following infor¬ 
mation to determine if this practice 
still continues: 

a. Are licensees adhering to the ad¬ 
monition against host-selling? 

b. What are the benefits and disad¬ 
vantages of extending the Commis¬ 
sion’s existing prohibition of selling by 
hosts in the program in which the par¬ 
ticular personality is the host to ads 
appearing in all other programs de¬ 
signed for children as well? 

8. Tie-ins 

48. The Commission cautioned li¬ 
censees against engaging in practices 
which promote products during a pro¬ 
gram in such a way that it constitutes 


54 50 FCC 2d at 15 (par. 48). 

“id. at 15-16 (pars. 49-50) and n.18. 
“Id. at 16-17 (pars. 51-52). 
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advertising, stating that such pro¬ 
graming might be considered a pro¬ 
gram length commercial. 57 We seek to 
know: 

a. To what extent licensees are ad¬ 
hering to the prohibition against tie- 
ins? 

B. REVIEW OF DEFINITION AND PROCE¬ 
DURES ADOPTED TO IMPLEMENT THE 

1974 CHILDREN'S REPORT 

1. Definition of Programs to Which the 
Report’s Guidelines Apply 

49. The Commission, shortly after its 
1974 Children's Report, adopted as its 
definition of a program to which its 
guidelines applied any program that is 
designed for children 12 years and 
under. 58 Several parties have suggested 
that the Commission’s present defini¬ 
tion is inadequate because it does not 
accurately reflect the programs which 
children of that age actually watch, 
they have suggested, for example, 
definitions based upon 25 percent of 
30-40 percent children in the viewing 
audience. The Commission requests 
comments on whether it should revise 
its definition to take into account the 
percentage of children in the viewing 
audience in determining whether the 
program falls within the category to 
which the guidelines of its Children’s 
Report apply. We seek information 
specifically on the following questions: 

a. What are the advantages and dis¬ 
advantages of applying the Commis¬ 
sion’s guidelines to programs based on 
the percentage of children in the view¬ 
ing audience? More specifically, would 
it affect the type of material broadcast 
for children and/or the scheduling of 
those programs? 

b. What, if any. implementation 
problems would occur if such a defini¬ 
tion were used for application of these 
guidelines? 

2. Information Necessary to Monitor 
Licensee Compliance 

50. The additions made to the Com¬ 
mission’s license renewal form (form 
303) after the 1974 Children’s Report 
were intended to enable the Commis¬ 
sion to measure the effectiveness of in¬ 
dustry compliance with the 1974 
guidelines. Virtually all parties that 
have filed documents with us during 
the past year, state that our form is 
inadequate for this purpose. We will 
be evaluating this form as we compile 
data regarding licensee performance 
since the. effective date of the 1974 
Report. We also seek information 
from outside parties as to whether 
there are better techniques for moni- 


”Id. at 17 (par. 53). 

Memorandum opinion and order, docket 
No. 19142. 53 FCC 2d 161 (1975) (Renewal 
form amendments): memorandum opinion 
and order, docket No. 9142, 58 FCC 2d 1169 
(1975) (Instruction amendments). 


toring compliance with the Commis¬ 
sion’s guidelines: 

a. What information is necessary for 
the Commission, the public, and the 
industry itself to effectively evaluate 
the degree of compliance with each of 
the guidelines set forth in the -Chil¬ 
dren’s Report? 

b. Do the questions in our renewal 
form most effectively elicit this infor¬ 
mation? If not, what questions would 
do so more effectively? 

c. What advantages or disadvantages 
would there be in instituting an 
annual reporting form? What informa¬ 
tion should be sought in an annual re¬ 
porting form? 

C. ECONOMICS OF CHILDREN’S TELEVISION 
PROGRAMING AND ADVERTISING 

51. We seek information on the ef¬ 
fects on profits of our present pro¬ 
graming and advertising policies on 
both the individual licensees and net¬ 
works. We also seek information on 
the effects on profits that any changes 
in our policies would create. We 
strongly urge that in answering these 
questions, parties submit specific fac¬ 
tual data to support their conclusions. 
While the following questions are not 
meant to be exhaustive, they indicate 
the thrust of our basic interest in de¬ 
tailed economic analysis. We may for¬ 
mulate additional questions to be 
asked in questionnaires to individual 
networks and licensees. 

1. a. What are the total costs in¬ 
volved in airing children’s programing 
that is: 

(1) Network produced and originat¬ 
ed? 

(2) Network acquired? 

(3) Syndicated? 

(4) Locally produced? 

b. What were the costs for the pro¬ 
grams aired at the same hours prior to 
the adoption of the Commission’s 1974 
Children’s Report? 

c. If there is a difference in the cost 
of children’s programing since the 
Commission’s 1974 Report, specify-the 
factors which account for this differ¬ 
ence. 

2. a. What are the revenues received 
for airing children's programing that 
is: 

(1) Network produced and originat¬ 
ed? 

(2) Network acquired? 

(3) Syndicated? 

(4) Locally produced? 

b. What were the revenues for the 
programs shown at those hours prior 
to the adoption of the Commission’s 
1974 Report? 

3. By how much do net revenues 
from children’s programing differ 
from the net revenues from other 
types of programing, such as local and 
network news, sports, talk shows, 
prime time programing and the like? 
By how much did the net revenues 


from childrens programing differ from 
the net revenues from these other 
types of programing prior to the adop 
tion of the Commission’s 1974 Chil¬ 
dren’s Report? 

4. How r would the answers to the 
first parts of questions 1-3 change if 
the Commission adopted any of the 
following rules: 

a. Reductions in commercial time on 
weekends and weekdays (assuming the 
continuation of the Commission’s ex¬ 
isting requirements for airing chil 
dren’s programing, both educational 
and age-specific)? 59 

b. A redefinition of children’s pro 
graming to take into account the per 
centage of children in the viewing au¬ 
dience, thereby increasing the amount 
of programing covered by existing or 
reduced commercial limits? For exam 
pie, some parties to this inquiry have 
suggested definitions based upon 25 
percent or 30 to 40 percent children in 
the viewing audience. 

c. Requirements for (1) increased 
amounts of children’s programing in 
general; or (2) increased educational 
programing; or (3) increased age-spe 
cific programing? 60 

d. Required separation of program 
ing and nonprogram material through 
“clustering.” 

e. A combination of any two or more 
of the elements listed above? 

5. To what extent would any of the 
alternatives listed in question 4 above 
affect: 

a. Prices charged for commercial 
time on children’s programs? 

b. The number of advertisers who 
could afford to advertise on children’s 
programs? 

c. The availability of first run pro¬ 
graming designed for children? 

d. The ability of children’s program 
ing to be supported by advertising rev¬ 
enues from such programing or the 
need for children’s programing to be 
funded by other programing and ad¬ 
vertising carried by licensees. 

e. The ability of licensees to earn ar. 
overall adequate return on their in¬ 
vestment. 

D. ADDITIONAL ISSUES RAISED IN THIS 
INQUIRY 

1. Alternative approaches to program 
distribution. 52. The Commissions 
policies as to children’s programs and 
advertising have to date focused pri- 


w For uniformity in responses to all of the 
subparts of question 4, parties are requested 
to consider reductions in commercial time 
from 12 to 9V4 minutes on weekdays and 
from 9V4 minutes to 6, 4, and/or zero min¬ 
utes during both weekends and weekdays. 

•°In addressing this question, respondents 
are encouraged to provide quantitative anal 
yses of the effect of increasing the amount 
of programing in each of the three catego¬ 
ries (i.e., general, educational, and age-spe 
cific) by (a) 10 percent, (b) 25 percent, or (c) 
50 percent or more, above current levels. 
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marily on increasing the diversity of 
choice in the broadcast medium. One 
alternative method to encourage diver¬ 
sity in children’s programing is to en¬ 
courage program development and dis¬ 
tribution in electronic media other 
than conventional commercial televi¬ 
sion. To this end, we seek to know: 

a. What programs for children are 
available on other media sources such 
as commercial and noncommercial 
radio, cable television, pay cable televi¬ 
sion, or subscription television? 

b. What portion of the child audi¬ 
ence do they reach? 

c. What regulatory or other barriers 
or incentives are there to increasing 
development and distribution of chil¬ 
dren's programs through these alter¬ 
native sources? 

d. What alternative sources of fund¬ 
ing exist for children’s programs on 
commercial and noncommercial televi¬ 
sion and radio, cable, or other media? 

e. What are the roles of Federal and 
State agencies and public and private 
foundations in the funding and devel¬ 
opment of children’s programs? 

f. What role does public broadcast¬ 
ing have in the development and pres¬ 
entation of children’s programs? What 
portion of the child audience does it 
reach? 

g. Can there be cooperative joint 
production and/or distribution efforts 
created between commercial and non¬ 
commercial broadcasting (television 
and radio) in the area of children’s 
programing? Joint efforts between 
commercial or noncommercial broad¬ 
casting and cable television? 

2. Network cooperation in schedul¬ 
ing children's programs. 53. In the 
past it has been suggested that the 
Commission might assist the networks 
in seeking antitrust immunity to 
engage in cooperative efforts on chil¬ 
dren’s programing and scheduling.* * 1 
We solicit any comments on the bene¬ 
fits or disadvantages of this proposal. 

3. Public service announcements. 54. 
Presently licensees have no obligation 
to air or report public service an¬ 
nouncements (PSA's) specifically de¬ 
signed to meet the needs of the child 
viewing audience. Some petitions and 
comments have suggested that PSA’s 
are a positive educational tool for chil¬ 
dren and that the Commission should 
require that PSA’s designed for chil¬ 
dren be aired. We seek to know: 62 

a. What are the advantages or disad¬ 
vantages of airing PSA’s designed for 
children? 

b. What types of PSA's are currently 
aired during children’s programs as 


"‘See. e.g.. Memorandum Opinion and 
Order, Docket No. 19142, 55 FCC 2d 691, 
695-96 (1975) ( par. 9). 

* Questions concerning public sendee an¬ 
nouncements for children are also raised in 
the Commission's inquiry into the airing of 
public service announcements, adopted Aug. 
8. 1978. When appropriate, parties may 
submit the same information in both pro¬ 
ceedings. See Memorandum Opinion and 

Order and Notice of Inquiry, RM-2712, - 

FCC 2d - (adopted Aug. 8. 1978). 


presently defined and during other pe¬ 
riods of peak child viewing? 

c. With what frequency are PSA’s 
designed for children aired during 
these periods? 

4. Ascertainment of children's needs 
and interests. 55. Ascertainment of the 
problems, needs, and interests of chil¬ 
dren was not addressed as a major sep¬ 
arate topic within the 1974 Children's 
Report. However, reference was made 
to the “unique needs’’ and the “needs 
and interests” of children at several 
points in that Report. For instance, in 
discussing broadcasters’ special obliga¬ 
tion to serve children the Commission 
said: Children, like adults, have a vari¬ 
ety of different needs and inter¬ 
est • • \ We believe, therefore, that 
the broadcaster's public service obliga¬ 
tion includes a responsiblity to provide 
diversified programing designed to 
meet the varied needs and interests of 
the child audience. 63 

56. In its 1960 Programming Policy 
Statement , the Commission stated 
that: • • • the principal ingredient of 
the licensee’s obligation to operate his 
station in the public interest Is the 
diligent, positive, and continuing 
effort by the licensee to discover and 
fulfill the tastes, needs, and desires of 
his community or service area, for 
broadcast service. 64 

57. In the 1960 Programming State¬ 
ment. “programs for children’’ was 
listed as one of the 14 “major elements 
usually necessary to meet the public 
interest, needs, and desires of the com¬ 
munity.’’ 65 Since the release of the 
1976 Ascertainment Primer . “organiza¬ 
tions of and for youth (including chil¬ 
dren) and students’’ have been part of 
the community leader annual check¬ 
lists for broadcast renewal appli¬ 
cants. 66 The term “youth” was defined 
as “17 and under” with respect to gen¬ 
eral public surveys, 67 but nowhere is 
the term “children” defined in our 
1976 Primer. 

58. To determine whether or not 
present requirements are adequate to 
serve the unique needs of children, we 
seek information on the following 
questions: 

a. How r do licensees currently ascer¬ 
tain the specific needs and interests of 
the child viewing audience (ages 12 
and under)? 

b. How do licensees currently ascer¬ 
tain the specific needs and interests of 
“youth” (ages 13 to 17)? 

c. How are those ascertained needs 
related to specific licensee program¬ 
ming decisions, if at all? 

d. Are any changes in the present 
procedures warranted? 


“50 FCC 2d at 5 (par. 17). 

44 Report and Statement of Polic Re: Com¬ 
mission en banc Programming Inquiry, 44 
FCC 2303. 2316 (I960). 

“Id. at 2314. 

66 First Report and Order, docket No. 
19715. 57 FCC 2d 418 (1976). 

47 Id. at 441; sec. 1.526(aX12) of the FCC 
rules. 


5. Effects on children of reductions 
in advertising. 59. We have received 
suggestions from several parties that 
the amount of advertising on chil¬ 
dren’s programs should be reduced 
from the current levels permitted by 
the NAB Code. The assumption under¬ 
lying these suggestions is that chil¬ 
dren will derive some benefit or will be 
affected in some positive way through 
a reduction in, as opposed to a total 
elimination of, the amount of advertis¬ 
ing to which they are exposed. We 
seek research evidence that children 
will derive specific attitudinal or be¬ 
havioral benefits by reducing the ad¬ 
vertising on children’s programs from 
the current level to, for example, 6 
minutes or 4 minutes per hour. 

V. Participation in This Inquiry 

60. Mow comments should be pre¬ 
pared. Comments must clearly show 
general docket No. 19142 on the first 
page. Please label responses so that 
the number of the question being an¬ 
swered is clear. If comments are gener¬ 
al, and not related to a specific ques¬ 
tion. please state the issue being ad¬ 
dressed. 

61. How many copies should be sent? 
Sec. 1.419 of the FCC rules requires 
that the original and five copies of 
comments be filed. If parties want 
each Commissioner to receive a per¬ 
sonal copy of their comments, they 
should include six additional copies. 
The FCC will fully consider all com¬ 
ments, even if only the original is 
filed. Parties replying to these com¬ 
ments should follow the same proce¬ 
dures. 

62. Where to send comments. Send 
comments to Secretary. Federal Com- 
munciations Commission, Washington. 
D.C. 20554. 

63. How to see the comments of other 
parties. All comments will be available 
for public inspection in the FCC Dock¬ 
ets Reference Room. Room 239, 1919 
M Street NW., Washington, D.C. The 
FCC is open weekdays between 8 a.m. 
and 5:30 p.m. 

64. Deadline for filing comments. 
Comments must be received by No¬ 
vember 1, 1978. Replies to comments 
must be received by December 15, 
1978. 

65. Authority for institution of this 
inquiry is found in section 403 of the 
Communications Act of 1934, as 
amended. 

Federal Communications 
Commission, 

William J. Tricarico, 
Secretary. 
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Appendix A.—Questions Pertaining to 

Children’s Programing and Advertising 

Practices on the Television Renewal 

Application Form 303 

II. Definitions.— (v) Programs designed for 
children: Programs originally produced and 
broadcast primarily for a child audience 12 
years old and under. This does not include 
programs originally produced for a general 
or adult audience which may nevertheless 
be significantly viewed by children. 

Note 1: The definition of "programs de¬ 
signed for children” is not applicable for the 
purpose of logging, but is applicable only to 
questions 7. 14. and 17. 

Note. 2: If a program contains two or more 
identifiable units of program material 
which constitute different program types as 
herein defined, each such unit may be sepa¬ 
rately classified. 

IV. Statement of TY program service. —7. 
In exhibit No. give a brief designation 
of programs, program segments, or program 
series broadcast during the licensee period 
which were designed for children 12 years 
old and under. Indicate the source, time and 
day of broadcast, frequency of broadcast, 
and program type. Exhibits submitted in re¬ 
sponse to question 7 shall be limited to 
three pages. 

14. Submit as exhibit No. each 1 hour 
or one-half hour segment of programing de¬ 
signed for children 12 years old and under 
broadcast during the licensee period which 
contained commercial matter in excess of: 

(a) Twelve minutes per hour or 6 minutes 
per half hour on weekdays (Monday 
through Friday), or 

(b) Nine and one-half minutes per hour or 
4% minutes per half hour on weekends (Sat¬ 
urday and Sunday). 

For each programing segment so listed, in¬ 
dicate the length of the segment (i.e. 1 hour 
or one-half hour) and the amount of com¬ 
mercial matter contained therein. 

Proposed commercial practices.—17. A. 
What is the maximum amount of commer¬ 
cial matter per hour the applicant proposes 
to allow in programs broadcast on weekdays 
(Monday through Friday) which are desig¬ 
nated for children 12 years old and under? 

If the applicant proposes to permit this 
amount to exceed 12 minutes, state in ex¬ 
hibit No. under what circumstances and 
how often this is expected to occur, and the 
limits that would then apply. 

B. What is the maximum amount of com¬ 
mercial matter per hour the applicant pro¬ 
poses to allow in programs broadcast on 
weekends (Saturday and Sunday) which are 
designed for children 12 years old and 
under? 

If the applicant proposes to permit this 
amount to exceed 9 x h minutes, state in ex¬ 
hibit No. under what circumstances and 
how often this is expected to occur, and the 
limits that would then apply. 

Note.— Unless otherwise indicated, it is as¬ 
sumed that proportional commercial time 
limits apply to one-half hour segments for 
the purpose of this question. 

Applicant for renewal of license will be ex¬ 
pected to provide the information requested 
for questions 14 and 17 only for periods fol¬ 
lowing January 1, 1976. For the purpose of 
question 14, it is suggested that a licensee 
who has in effect a policy of adhering to the 
indicated commercial limits may rely on pe¬ 
riodic reports from responsible personnel 
and need not review all program logs at the 


time of preparing the renewal application. 
In addition, for the purpose of question 14. 
if. one or more children’s programs fill a full 
clock hour, that full hour should be listed as 
a “l-hour" segment: if one or more chil¬ 
dren’s program fill only one-half hour of a 
clock hour, it should be listed as a "one-half 
hour” segment. 

Appendix B.—Comments Received in Chil¬ 
dren’s Television Docket 19142 and RM 
3054 

Listed below are the names of those who 
have filed comments in docket 19142 since 
October, 1977. The list includes the two in¬ 
formal comments filed by the Committee on 
Children’s Television (CCT), even though 
these comments were primarily concerned 
with the license renewals of television sta¬ 
tions in San Francisco and Los Angeles. 
Comments filed in response to CCT’s infor¬ 
mal comments are incorporated in docket 
19142. and are thus listed below. 

The petition filed by the Council on Chil¬ 
dren. Media and Merchandising (CCMM), 
designated RM-3405, and comments filed In 
response to this petition, are also listed 
below. Subsequent to this notice the CCMM 
petition, and comments filed in response, 
will be incorporated into docket 19142. 

Parties may review all comments filed in 
docket 19142 at the Commission's Public 
Reference Room, 1919 M Street NW., Wash¬ 
ington. D.C. 20554. Copies of the filings may 
be obtained among parties or. for a fee, 
from the Commission’s copy contractor: 
Downtown Copy Center, 1114-21st Street 
NW.. Washington. D.C. 20037. 202-452-1422. 

Any additions or corrections to the list 
below should be reported to Gail Crotts, 
Children’s Television Task Force, 202-634- 
6624. 

Name—filed by: 

Committee on Children’s Television-North— 
Sally Williams, Executive Director. 1511 
Masonic Ave.. San Francisco, Calif. 94117. 
Build the Earth—Joann Lundgren. Presi¬ 
dent, P.O. Box 1529. Palo Alto. Calif. 
94302. 

Marin Motion Picture and Television Coun¬ 
cil—Mary O’Connor. President. P.O. Box 
1021. San Rafael, Calif. 94902. 

Field Communications Corp.—Don B. 

Curran, President, 401 North Wabash 
Ave.. Chicago. Ill. 60611. 

Westinghouse Broadcasting Co. (KPIX- 
TV>—John D. Lane, Esq., and Ramsey L. 
Woodworth, Esq., Hedrick and Lane, 1211 
Connecticut Ave. NW., Washington, D.C. 
20036. 

Miami Valley Broadcasting Corp. (KTVU- 
TV)—William A. Schwartz, Vice President. 
KTUV San Francisco/Oakland. Oakland. 
Calif. 94607; John A. Rafter. Esq., and Su¬ 
zanne Meyer, Esq., Dow. Lohnes and Al¬ 
bertson. 1225 Connecticut Ave. NW.. 
Washington, D.C. 20036. 

Chronicle Broadcasting Co. (KRON-TV)— 
Francis A. Martin III, Vice President and 
Station Manager. KRON, P.O. Box 3412, 
1001 Van Ness Ave., San Francisco. Calif; 
94119; Robert Heald, Esq., Fletcher. 
Heald, Kenehan & Hildreth. Suite 400. 
1225 Connecticut Ave. NW., Washington. 
D.C. 20036. 

Leon A. Crosby (KEMO-TV)—Lauren A. 
Colby. Esq., 15 North Court St., Frederick, 
Md. 21701. 

King’s Voice of Faith-Television (KVOF- 
TV)—Jonathan Lee Willis. Public Affairs 


Director. P.O. Box 16158. 601 Taraval St., 
San Francisco. Calif. 94116. 

Committee on Children’s Television-South— 
Alice March. Director. 245 South Carme- 
lina, Los Angeles. Calif. 90049. 

Metromedia/ Inc. (KTTV-TV)—Thomas J. 
Dougherty. Assistant Secretary, 5151 Wis¬ 
consin Ave. NW., Washington, D.C. 20016. 
National Broadcasting Co., Inc. (KNBC- 
TV)—Arthur B. Goodkind, Esq., and 
Margot Smiley Humphrey. Esq., Koteen «& 
Burt. 1150 Connecticut Ave. NW., Wash¬ 
ington. D.C. 20036. 

Golden West Broadcasters (KTLA-TV)— 
Charles J. McKerns, Esq., and Michael J. 
McCarthy, Esq., Dow, Lohnes & Albert¬ 
son. 1225 Connecticut Ave. NW.. Washing¬ 
ton, D.C. 20036. 

CBS. Inc. (KNXT-TV)—Ralph E. Goldberg. 
Esq., Eleanor S. Applewhaite, Esq., and 
Allen Y. Shaklan. Esq., 51 West 52nd St.. 
New York. N.Y. 10019. 

KCOP Television. Inc. (KCOP-TV)— 
Howard F. Roycroft, Esq., and Richard S. 
Rodin, Esq.. Hogan & Hartson, 815 Con¬ 
necticut Ave. NW., Washington, D.C. 
20006. 

Action For Children’s Television—Peggy 
Charen. President, 46 Austin St.. Newton- 
ville, Mass. 02160; Earle K. Moore, Esq.. 
Moore. Berson <fc Lifflander, 555 Madison 
Ave., New York, N.Y. 10022. 

General Mills. Inc.—Arthur Scheiner. Esq., 
and Gilbert B. Lessenco. Esq.. Wilner & 
Scheiner, 2021 L St. NW., Washington. 
D.C. 20036. 

Washington Association for Television and 
Children (WATCH)—Allenna Leonard, 
President. 4418 MacArthur Blvd. NW.. 
Suite 202, Washington, D.C. 20007; Nolan 
A. Bowie, Esq., Citizens Communications 
Center, 1914 Sunderland PI. NW., Wash¬ 
ington, D.C. 20036. 

National Association of Broadcasters— 
Erwin G. Krasnow, Esq., and Brenda Fox. 
Esq.. 1771 N St. NW.. Washington. D.C. 
20036. 

Toy Manufacturers of America, Inc. 
(TMA)—Aaron Locker, Esq.. One Penn 
Plaza, New York, N.Y. 10001. 

Field Communications Corp.—Dennis W. 
Townley. Esq., Sidley & Austin, 1730 
Pennsylvania Ave. NW., Washington. D.C. 
20036. 

WIFR TV Inc.—C. Eugene Angle. President. 

P.O. Box 239, Rockford, III. 61105. 
Consumers Union—Warren Braren. Asso¬ 
ciate Director. 256 Washington St.. Mt. 
Vernon, N.Y. 10550. 

Council on Children. Media and Merchan¬ 
dising—Robert B. Choate. President. 1346 
Connecticut Ave. NW.. Suite 523, Wash¬ 
ington, D.C. 20036. 

American Association of Advertising Agen¬ 
cies (AAAA)—Clarence V. McKee. Esq- 
Law Murphey, Suite 100, Congressional 
Quarterly Bldg., 1414 22nd St. NW., Wash¬ 
ington, D.C. 20037. 

American Broadcasting Companies. Inc.— 
Everett H. Erlick. Esq.. Robert J. Kauf¬ 
man. Esq., and Marie D. Roth, Esq.. 1330 
Avenue of the Americas, New York. N.Y. 
10019: James A. McKenna, Jr., Esq., and 
Carl R. Ramey, Esq., McKenna, Wilkinson 
& Kittner. 1150 17th St. NW.. Washing¬ 
ton. D.C. 20036. 

Television Broadcast Licensees: WAFB. 
WCTV, KGUN. KMTV, WICS. WICD. 
WTOK, WAKR—James A McKenna. Jr.. 
Esq., Carl R. Ramey, Esq., and Gaylene J. 
McCartney. Esq., McKenna. Wilkinson & 
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Kittner, 1150 17th St. NW.. Washington, 
D.C. 20036. 

National Broadcasting Co., Inc. (NBC)— 
Howard Monderer, Vice President, Law. 
1800 K St. NW.. Washington. D.C. 20036. 

Association of Independent Television Sta¬ 
tions, Inc.. Gaylord Broadcasting Co. of 
Ohio, Pittsburgh Telecasting, Inc., and 
Manhattan Cable TV, Inc.—J. Laurent 
Scharff, Esq., Pierson. Ball & Dowd. 1000 
Ring Bldg.. 1200 18th St. NW.. Washing¬ 
ton. D.C. 20036. 

RM 3054 

Council on Children. Media and Merchan¬ 
dising—Robert B. Choate, President. Ellen 


Shaw Agress. Esq., Moore, Berson <fc Lif- 
flander, 555 Madison Ave.. New York, N.Y. 
10022. 

Metromedia, Inc.—Thomas P. Dougherty, 
Vice President. Preston R. Padden. Esq.. 
5151 Wisconsin Ave. NW., Washington, 
D.C. 20016. 

American Broadcasting Companies, Inc.— 
James A. McKenna Jr.. Esq., and Carl 
Ramey. Esq.. McKenna. Wilkinson, & 
Kittner. 1150 17th St. NW.. Washington, 
D.C. 20036. 

Association of Independent Television Sta¬ 
tions. Inc., Gaylord Broadcasting Co., 




Gaylord Broadcasting Co. of Ohio, Pitts¬ 
burgh Telecasting. Inc.—James J. Free¬ 
man. Esq.. Pierson. Ball & Dowd. 1000 
Ring Bldg., 1200 18th St. NW.. Washing¬ 
ton. D.C. 20036. 

National Association of Broadcasters 
(NAB)—Erwin G. Krasnow, Esq., and 
Brenda L. Fox, Esq., 1771 N St. NW., 
Washington. D.C. 20036. 

Washington Association for Television and 
Children (WATCH)—Allenna Leonard, 
President. 4418 MacArthur Blvd. NW., 
Suite 202. Washington, D.C. 20007. 

[FR Doc. 78-23342 Filed 8-18-78; 8:45 am) 
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[ 4910 - 14 ] 

DEPARTMENT OF TRANSPORTATION 

Coast Guard 
[46 CFR Parts 151, 153] 

[CGD 75-075] 

BENZENE CARRIAGE REQUIREMENTS 
Proposed Rulemaking 

AGENCY: Coast Guard, DOT. 
ACTION: Proposed rule. 

SUMMARY: The Coast Guard is pro¬ 
posing to amend its regulations to pro¬ 
vide protection to maritme personnel 
from hazardous exposure to benzene 
vapor. The probable danger to tanker- 
men, ship’s personnel, and towboat 
personnel necessitates proposing some 
benzene exposure limits. The proposed 
limits should protect maritime person¬ 
nel from the hazard of chronic expo¬ 
sure to benzene. 

DATE: Comments must be received on 
or before October 5, 1978. 

ADDRESSES: Comments should be 
submitted to Commandant (G-CMC/ 
81), (CGD 75-075), U.S. Coast Guard, 
Washington, D.C. 20590. Comments: A 
draft regulation evaluation, and the 
environmental impact assessment will 
be available for examination at the 
Marine Safety Council (G-CMC/81), 
room 8117, Department of Transporta¬ 
tion. Nassif Building, 400 Seventh 
Street SW.. Washington, D.C. 20590. 

FOR FURTHER INFORMATION 
CONTACT: 

LCDR Paul K. Anderson, room 8300, 
Department of Transportation, 
Nassif Building, 400 Seventh Street 
SW., Washington, D.C. 20590, 202- 
426-2183. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to par¬ 
ticipate in this proposed rulemaking 
by submitting written views, data, or 
arguments. Each person submitting a 
comment should include their name 
and address, identify this notice (CGD 
75-075) and the specific section of the 
proposal to which the comment ap¬ 
plies. and give the reasons for the 
comment. All comments received 
before the expiration of the comment 
period will be considered before the 
final action is taken on this proposal. 
No public hearing is planned but one 
may be held at a time and place to be 
set in a later notice in the Federal 
Register if requested in writing by an 
interested person raising a genuine 
issue and desiring to comment orally 
at a public hearing. 

Drafting Information 

The principal persons involved in 
drafting this proposal are: LCDR Paul 
Anderson, project manager. Office of 


Merchant Marine Safety, and Michael 
N. Mervin, project attorney. Office of 
Chief Counsel. 

Discussion of the Proposed 
Regulations 

This proposal has been reviewed 
under the Department of Transporta¬ 
tion’s “Policies and Procedures for 
Simplification, Analysis and Review of 
Regulations” (43 FR 9582, March 8, 
1978). A draft evaluation has been pre¬ 
pared and is included in the public 
docket. 

The Coast Guard has assessed the 
environmental effects of this proposal 
and found that the proposal will have 
no foreseeable significant adverse 
impact on the human environment. 
This assessment is available for 
review. 

On December 23. 1976, the Coast 
Guard published in the Federal Reg¬ 
ister (41 FR 55897) an advance notice 
of proposed rulemaking for the car¬ 
riage and handling of benzene. The 
intent of this advance notice of pro¬ 
posed rulemaking was to invite com¬ 
ments on the means for preventing 
chronic exposure to benzene vapors 
through specific engineering controls 
and respiratory protection. The pro¬ 
posed engineering controls together 
with the comments from the public, 
are presently being evaluated and will 
be addressed in further rulemaking. 
The comments received pertaining to 
the respiratory protection proposals 
were favorable. Numerous unfavorable 
comments have been received regard¬ 
ing the continuous instrument moni¬ 
toring proposal which asserted that 
continuous instrument monitoring was 
impractical and unnecessary. The 
Coast Guard generally agrees but be¬ 
lieves that some monitoring will be 
necessary to insure that personnel are 
not exposed to levels above those set 
forth in this proposed rule. 

Studies conducted by the National 
Institute for Occupational Safety and 
Health (NIOSH), have determined 
that workers chronically exposed to 
low levels of benzene vapors incur an 
increased risk of certain blood disor¬ 
ders. In addition, recent studies indi¬ 
cate a possible cancer risk. These prob¬ 
able dangers to tankermen, and other 
crewmembers on ships, barges, and 
towboats necessitate establishing ben¬ 
zene exposure limits. The benzene 
vapor exposure limits contained in this 
proposal are identical to the benzene 
exposure limits recently published by 
the Occupational Safety and Health 
Administration (OSHA), 43 FR 5918 
(February 10, 1978). 

In consideration of the foregoing, it 
is proposed to amend parts 151 and 
153 of chapter I of title 46 of the Code 
of Federal Regulations as follows: 


PART 151—UNMANNED BARGES CARRYING 
CERTAIN BULK DANGEROUS CARGOES 

§ 151.50-60 Benzene. 

The licensed officer of certificated 
tankerman who is in charge of a barge 
shall insure that: 

(a) No person is exposed to an air¬ 
borne concentration of benzene in 
excess of: 

(1) One part per million (1 ppm) as 
an 8-hour time-weighted average: and 

(2) Five (5) ppm as a time-weighted 
average over any 15-minute period; 

(b) No person is exposed to skin or 
eye contact with liquid benzene; 

(c) Personnel don and use respira¬ 
tors meeting 29 CFR 1910.134 if the 
benzene exposure limits under para¬ 
graph (a) of this section are likely to 
be exceeded; and 

(d) The words 

CANCER HAZARD IN THIS AREA 

PROTECTIVE EQUIPMENT MAY BE 
REQUIRED 

AUTHORIZED PERSONNEL ONLY 

are on the warning signs under 
§151.45-2(0(1). 


PART 153—SAFETY RULES FOR SELF-PRO¬ 
PELLED VESSELS CARRYING HAZARDOUS 

LIQUIDS 

2. By adding § 153.1060 to read: 

§ 153.1060 Benzene. 

The master shall insure that: 

(a) No person is exposed to an air¬ 
borne concentration of benzene in 
excess of: 

(1) One part per million (1 ppm) as 
an 8-hour time-weighted average; and 

(2) Five (5) ppm as a time-weighted 
average over a 15-minute period; 

(b) No person is exposed to skin or 
eye contact with liquid benzene; 

(c) Personnel don and use respira¬ 
tors meeting 29 CFR 1910.134, if the 
benzene exposure limits under para¬ 
graph (a) of this section are likely to 
be exceeded; 

(d) Thq words 

CANCER HAZARD IN THIS AREA 

PROTECTIVE EQUIPMENT MAY BE 
REQUIRED 

AUTHORIZED PERSONNEL ONLY 

are on the warning sign under 
§ 15.3.955. 

(49 U.S.C. 1804 (a); 49 CFR 1.46 <t).) 

Note.— The Coast Guard has determined 
that this document does not contain a 
major proposal requiring preparation of an 
economic impact statement under Executive 
Order 11821. as amended, and OMB Circu¬ 
lar A-107. 

Dated; August 10. 1978. 

J. B. Hayes, 

Admiral U.S. Coast Guard 
Commandant 
[FR Doc. 78-23405 Filed 8-18-78; 8:45 am) 
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NOTICES 


[ 6714 - 01 ] 

FEDERAL DEPOSIT INSURANCE CORPORATION 

PRIVACY ACT OF 1974 

Systems of Records; Annuol Publicotion 

Systems of Records. Annual Publication 

AGENCY: Federal Deposit Insurance Corporation. 

ACTION: Annual Publication of Systems of Records. 

SUMMARY: Federal agencies arc required by the Privacy Act of 
1974 to give annual notice of certain records they maintain The 
purpose of this document is to publish in full the FDIC's systems 
of records, incorporating any amendments to these systems that 
have occurred since publication of the FDIC’s 1977 annual publica¬ 
tion. 

DATES: This document fulfills the annual notice requirements of 
the Privacy Act for 1978. 

FOR FURTHER INFORMATION CONTACT: Douglas H. 
Jones, Attorney. FD1C, 550 17th Street NW., Washington. D.C. 
20429, 202-389-4433. 

SUPPLEMENTARY INFORMATION. The purpose of this 
document is to give notice, in accordance with the annual publica¬ 
tion requirements of the Privacy Act of 1974 (5 U.S.C. 552a(eX4)), 
of the existence and character of the FDIC’s systems of records. 
The systems of records identified in the FDIC’s 1977 annual publi¬ 
cation at 42 FR 48760 (September 23, 1977). as amended by notices 
published at 42 FR 57344 (November 2. 1977) and 42 FR 60611 
(November 28. 1977), continue in effect. The following changes not 
previously published in the Federal Register have been made to 
appendix A of the FDIC’s systems of records: Recent changes in 
the locations of the FDIC’s Atlanta, Columbus, and Kansas City 
(formerly St. Louis) regional offices have been made. 

Dated: August 9, 1978. 

Alan R. Miller, 

Executive Secretary. 

TABLE OF CONTENTS 

30-64-0001 Attorney-Legal Intern Applicant System. (This 
system is subject to exemption pursuant to 12 CFR Sec. 310.13(b), 
to the extent it contains information provided by confidential 
sources.) 

30-64-0002 Bank, and Proposed Bank Irregularity Record 
System. (This system is subject to exemption pursuant to 12 CFR 
Sec. 310.13(a), to the extent it contains material compiled for law 
enforcement purposes.) 

30-64-0003 Board of Directors* Actions System 

30-64-0004 Changes in Bank Control Ownership Records. 

30-64-0005 Consumer Complaint and Inquiry Records. 

30-64-0006 (Reserved) 

30-64-0007 Employee Education System. 

30-64-0008 (Reserved) 

30-64-0009 Examiner Training and Education Records. (This 
system is subject to exemption pursuant to 12 CFR Sec. 310.13(c).) 

30^64-0010 Graduate Fellowship Applications. 

30-64-0011 Legal Compliance and Enforcement Records. (This 
system is subject to exemption pursuant to 12 CFR Sec. 310.13(a). 
to the extent it contains material compiled for law enforcement pur¬ 
poses.) 

30-64-0012 Payroll and Employee Financial Records. 

30-64-0013 Savings Bond Payroll Deduction System. 

30-64-0014 Travel Voucher System. 

30-64-T)015 Unofficial Personnel System. 

30-64-0016 Municipal Securities Principals and Representatives 
System. 

30-64-0017 Medical Records and Emergency Contact Information 
System. 

Retention and disposal: 30-64-0001 
System name: Attorney—Legal Intern Applicant System—FDIC. 

System location: Office of the General Counsel, FDIC. 550 17th 
Street NW., Washington. D.C. 20429. 

Categories of individuals covered by the system: Applicants for the 
position of attorney or legal intern with the General Counsel’s of¬ 
fice of the FDIC 


Categories of records in the system: Contains correspondence 
from the applicants and individuals whose names were provided by 
the applicants as references, applicants’ resumes, application 
forms, and, in some instances, comments of individuals who inter¬ 
viewed applicants. 

Authority for maintenance of the system: Sec. 9 of the Federal 
Deposit Insurance Act (12 U.S.C. 1819). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Disclosure of informa¬ 
tion may be made: (1) In requesting information of individuals of 
concerns whose names were supplied by the applicant as references 
and/or past or present employers; (2) to the Civil Service Commis¬ 
sion concerning pay, benefits, retirement deductions, and other in¬ 
formation necessary for the Commission to carry out its govern¬ 
ment-wide personnel management functions; (3) to a congressional 
office from the record of an individual in response to an inquiry 
from the congressional office made at the request of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: File folders. 

Retrievability: Indexed by name. 

Safeguards: Maintained in locked metal file cabinets. 

Retention and disposal: Records of unsuccessful applicants are 
retained 2 years after their submission; records of successful appli¬ 
cants are retained 4 years after the successful applicant leaves the 
employ of FDIC. 

System manageris) and address: General Counsel, Legal Division, 
FDIC, 550 17th Street NW., Washington, D.C. 20429. 

Notification procedure: Executive Secretary. Records Unit, 
FDIC. 550 17th Street NW, Washington, D.C. 20429. 

Record access procedures: Same as "notification” above. 

Contesting record procedures: Same as "notification” above. 
Record source categories: The information is obtained from the 
applicants, references supplied by the applicants, current and/or 
former employers of the applicants, and FDIC employees who in¬ 
terviewed the applicants. 

Systems exempted from certain provisions of the act: Pursuant to 
section 310.13(b) of the FDIC’s rules and regulations, investigatory 
material compiled solely for the purpose of determining suitability, 
eligibility, or qualifications for Coiporation employment may be 
withheld from disclosure to the extent that disclosure of such 
material would reveal the identity of a source who furnished infor¬ 
mation to the Corporation under a promise of confidentiality. 

Contesting record procedures: 30-64-0002 
System name: Bank and Proposed Bank Irregularity Record 
System—FDIC. 

System location: Operations Branch, Division of Bank Supervi¬ 
sion, FDIC, 550 17th Street NW.. Washington. D.C. 20429. 

Categories of individuals covered by the system: Directors, officers 
and employees of FDIC insured banks who have been involved in 
reported irregularities. Directors and officers of noninsured banks 
and organizers of proposed banks which have applied for Federal 
deposit insurance and who have been involved in reported irregu¬ 
larities. Customers of FDIC insured banks, and other individuals, 
who have been involved in reported irregularities at such banks. In 
addition, the system may contain information on individuals who 
have been the subject of background checks designed to uncover 
irregularities bearing on these individuals’ fitness to be directors, 
officers, or employees of the banks or to control its management. 
These individuals may include the following: directors, officers and 
employees of FDIC insured banks; directors and officers of unin¬ 
sured banks and organizers of proposed banks which have applied 
for Federal deposit insurance; and controlling shareholders of 
banks endeavoring to gain control over FDIC insured banks. 

Categories of records in the system: Contains interagency cor¬ 
respondence, intra-agency memoranda and reports of investigation. 
May contain newspaper clippings. May contain Federal or State 
criminal low enforcement agency investigatory and/or arrest and 
conviction reports. 

Authority for maintenance of the system: Secs. 5, 6, 9, 18, and 19 
of the Federal Deposit Insurance Act (12 U.S.C. 1815, 1816, 1819, 
1828. 1829). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: (1) In the event that in¬ 
formation contained in this system indicates a violation or potential 
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violation of law. whether civil, criminal, or regulatory in nature, 
and whether arising by general statute or particular program 
statute, or by regulation, rule, or order issued pursuant thereto, the 
relevant records may be referred to the appropriate agency, 
whether Federal or Slate, charged with the responsibility of in¬ 
vestigating or prosecuting such violation or charged with enforcing 
or implementing the statute, or rule, regulation or order issued pur¬ 
suant thereto, (2) in the event of litigation, the appropriate records 
may be presented to the appropriate court, magistrate, or adminis¬ 
trative tribunal as evidence, or to counsel for the presentation of 
evidence and/or in the course of discovery; (3) disclosure may be 
made to a congressional oftice from the record of an individual in 
response to an inquiry from the congressional office made at the 
request of the individual; (4) disclosure may be made to the bank 
affected by a discovered irregularity. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records In the system: 

Storage: Maintained on file cards and in file folders 

Rctrievability: Indexed by name. 

Safeguards. Indexed cards and file folders are maintained in 
lockable metal cabinets 


Retention and disposal: Permanent retention with periodic review 
of contents of record and destruction, by shredder, of excess or 
outdated information. 

System managed*) and address: Director, Division of Bank Su¬ 
pervision. FDIC. 550 17th Street NW.. Washington. D C. 20429 

Notification procedure: Executive Secretary. Records Unit 
FDIC. 550 17th Street NW., Washington. D.C. 20429 Inquiries 
must provide the full name of the inquirer All inquiries must in¬ 
clude a notarized statement attesting to the identity of the inquirer. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: FDIC insured banks and applicants for 
Federal deposit insurance; Federal and State banking supervisory 
authorities; newspapers; Federal and State criminal law enforce¬ 
ment and prosecutorial agencies. 

Systems exempted from certain provisions of the act: Pursuant to 
section 310.13(a) of the FDIC’s rules and regulations, investigatory 
material compiled for law enforcement purposes, concerning irregu¬ 
larities involving officers, directors, employees, customers or other 
individuals at FDIC insured banks; directors and officers of nonin¬ 
sured banks; or organizers of proposed banks which have applied 
for Federal deposit insurance, is exempted from the accounting 
provisions of section 310 10(d)(2) of the FDIC’s rules and regula¬ 
tions and may be withheld from disclosure to the extent that such 
disclosure may interfere with the investigation and preparation of 
any civil, criminal, or administrative law enforcement proceedings, 
federal criminal law enforcement investigatory reports maintained 
as part of this system may be the subject of exemptions imposed 
by the originating agency pursuant to 5 U.S.C. 552a(jX2). 

Contesting record procedures: 30-64-0003 
System name: Board of Directors’ Actions System— FDIC. 

System location: Office of the Executive Secretariat. FDIC 550 
17th Street NW.. Washington. DC. 20429. 

Categories of individuals covered by the system: Individuals who 
have been subject to administrative actions by the FDIC Board of 
Directors 


Categories of records in the system: Contains minutes of the FDIC 
Board of Directors* meetings, intra-agency memoranda, orders of 
the Board of Directors, and correspondence with the subject in¬ 
dividual. 

Authority for maintenance of the system: Sec 2. 8. and 19 of the 
Federal Deposit Insurance Act (12 U.S.C. 1812. 1818. 1829). Sec 
506 of the Federal Records Act of 1950 (44 U.S.C 3101) 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Disclosure may be made 
to a congressional office from the record of an individual in 
response to an inquiry from the congressional office made at the 
request of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Card file index and minute ledger 

Rctrievability: Card files indexed alphabetically by name 

Safeguards: Card files are stored in lockable metal filing cabinets, 
minute ledgers arc stored in vault. 


Retention and disposal: Permanent. 

System managerfs) and address: Executive Secretary, Records 
Unit. FDIC. 550 17th Street NW.. Washington. DC. 20429 
Notification procedure: Same as system manager above. 

Record access procedures: Same as system manager above. 
Contesting record procedures: Same as system manager above. 
Record source categories: Intra-agency records. 

Systems exempted from certain provisions of the act: None. 
Contesting record procedures: 30-64-0004 
System name: Changes in Bank Control Ownership Records—FDIC 
System location: Operations Branch. Division of Bank Supervi¬ 
sion, FDIC. 550 17th Street NW.. Washington. DC. 20429 

Categories of Individuals covered by the system: Individuals who 
have been involved in the change of bank control or ownership in 
FDIC insured banks and/or have obtained loans from insured 
banks, when such loans are secured by 25 percent or more of the 
outstanding stock of an insured hank 


Categories of records in the system: Contains the name of the in¬ 
dividual seller or purchaser of shares of stock, the number of 
shares of stock involved and outstanding, the name of the bank 
whose control has changed, the purchase price of the stock, the 
names of beneficial owners if the shares are registered in another 
name, the total number of shares owned by the seller, purchaser, 
or beneficial owner both before and after the transaction. In the 
case of loans, contains the name and location of the lending bank, 
the name and address of the borrower, the amount of the loan and 
the name of the bank issuing the stock securing the loan and the 
number of shares securing the loan. 

Authority for maintenance of the system: Sec. 7(j) of the Federal 

Deposit Insurance Act (12 U.S.C. 1817(j)). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: (1) The name of the bank 
whose control has changed, the seller and purchaser, and the 
number of shares involved may be distributed to periodicals for 
publication, (2) in the event that the system of records indicates a 
violation or potential violation of law. whether civil, criminal, or 
regulatory in nature, and whether arising by general statute or par¬ 
ticular program statute, or by regulation, rule, or order issued pur¬ 
suant thereto, the relevant records in the system of records may be 
referred to the appropriate agency, whether Federal or State, 
charged with the responsibility of investigating or prosecuting such 
violation or charged with enft>rcing or implementing the statute, or 
rule, regulation or order issued pursuant therto; (3) in the event of 
civil, criminal, or administrative law enforcement proceedings, the 
relevant records may be disclosed to the appropriate court and/or 
counsel for purposes of discovery and the development of the 
proceedings; (4) disclosure may be made to a congressional office 
from the record of an individual in response to an in quir y from the 
congressional office made at the request of the individual 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Maintained in file folders and on index cards. 
Retrievability: Indexed by name. 

Safeguards: Maintained in lockable metal filing cabinets. 

Retention and disposal: Permanent retention. 

System managed s) and address: Director. Division of Bank Su- 
Pervison FDIC, 550 17th Street NW., Washington. DC 20429 
Notification procedure: Executive Secretary Records Unit, FDIC 
550 17th Street NW.. Washington. DC. 20429 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: The bank in which control has changed 
and the bank which makes a loan secured by 25 percent or more of 
the outstanding voting stock of an insured bank. 

Systems exempted from certain provisions of the act: None 
C ontesting record procedures: 30-64-0005 


aysiem name: Consumer Complaint and Inquiry Records— FDIC. 

System location: Office of Bank Customer Affairs FDIC 550 
17th Street NW.. Washington, D C 20429 

Categories of individuals covered by the system: Consumers who 
, com Ptonts or inquires concerning activities and practices 

of FDIC insured banks. 
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Categories of records In the system: Contains consumers’ names 
and the nature of their complaints of inquiries. Contains correspon¬ 
dence and records of other communications between the FDIC and 
the customer, and may contain correspondence between the FDIC 
and the bank in question and/or Federal or Slate bank supervisory 
authorities. May contain copies of supporting documents supplied 
by the complainant and intra-agency memoranda. 

Authority for maintenance of the system: Sec. 202 of Title II of 
the Federal Trade Improvement Act (15 U.S.C. 57a(f)); Sec. 8 of 
the Federal Deposit Insurance Act (12 U.S.C. 1818). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes o< such uses: (1) Since records are 
compiled and used for investigation and resolution of consumer 
inquiries and complaints, disclosure may be necessary to the in¬ 
stitution which is the subject of the complaint ; (2) resolution of the 
complaint or inquiry may also require disclosure limited to the 
name of the inquirer and the nature of the inquiry, to third party 
sources during the course of the investigation; (3) transmittal may 
be made to the Federal or State supervisory authority that has 
direct supervision over the financial institution that is the subject of 
the complaint; (4) in the event that the system of records indicates 
a violation or potential violation of law, whether civil, criminal, or 
regulatory in nature, and whether arising by general statute or par¬ 
ticular program statute, or by regulation, rule or order issued pur¬ 
suant thereto, the relevant records in the system may be referred to 
the appropriate agency, whether Federal or State, charged with the 
responsibility of investigating or prosecuting such violations or 
charged with enforcing or implementing the statute, or rule, regula¬ 
tion or order issued pursuant thereto; (5) in the event of civil, 
criminal or administrative proceedings, the relevant records may be 
disclosed to the appropriate court and/or counsel for purposes of 
discovery and the development of the proceedings; (6) disclosure 
may be made to a Congressional office from the record of an in¬ 
dividual in response to an inquiry from the congressional office 
made at the request of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: _ 

Storage: Maintained in file folders and on computer discs and 
tapes. 

Retrievahility: Indexed by name. 

Safeguards: Maintained in lockable metal filing cabinets; com¬ 
puter tapes and discs are accessed only by authorized personnel. 

Retention and disposal: Records are retained for 3 years after 
resolution or answer of the complaint and then correspondence 
files are destroyed by shredder, computer tapes and discs are 
erased. 

System manage r(s) and address: Director, Office of Bank 
Customer Affairs. FDIC, 550 17th Street NW., Washington. D.C. 
20429. 

Notification procedure: Executive Secretary. Records Unit. 
FDIC, 550 17th Street NW., Washington, D.C. 20429. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: The information is obtained from the in¬ 
dividual on whom the record is maintained; institutions that are the 
subject of the complaint; the appropriate agency, whether Federal 
or State, with supervisory authority over the institution; Congres¬ 
sional offices that may initiate the inquiry; and other third party 
sources mentioned in “routine use” above. 

Systems exempted from certain provisions of the act: None. 

Contesting record procedures: 30-64-0006 (Reserved) 

Contesting record procedures: 30-64-0007 
System name: Employee Education System—FDIC. 

System location: Employee Development Branch. FDIC, 550 17th 
Street NW.. Washington. D.C. 20429. 

Categories of individuals covered by the system: All present and 
former FDIC employees. 

Categories of records In the system: Contains the educational his¬ 
tory of employees prior to their employment with the FDIC, and 
educational progression of employees while employed by the FDIC. 
Information includes employee’s schools of attendance, courses 
completed or enrolled in. dates of attendance, tuition fees and ex¬ 
penses. and may include per diem and travel expenses. 

Authority tor maintenance of the system: Sec. 9 of the Federal 
Deposit Insurance Act (12 U.S.C. 1819); Exec. Order No. 9397, 


“Numbering System for Federal Accounts Relating to Individual 
Persons” (Nov. 22, 1943). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Disclosure may be made 
to: (1) the Civil Service Commission concerning pay. benefits, 
retirement deductions, and other information necessary for the 
Commission to carry out its govenment-widc personnel manage¬ 
ment functions; (2) to a congressional office from the record of an 
individual in response to an inquiry from the congressional office 
made at the request of the individual; (3) to educational institutions 
for purposes of enrollment and verification of employee attendance 
and performance. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: 

File folders and computer discs. 

Retrievahility: File folders—alphabetically by name; computer 
discs—social security number. 

Safeguards: File folders are stored in lockable metal cabinets, 
computer discs arc accessed by only authorized personnel. 

Retention and disposal: Permanent retention. 

System manager!si and address: Director, Office of Personnel 
Management, FDIC, 550 17th Street NW., Washington, D.C. 20429. 

Notification procedure: Executive Secretary, Records Unit, 
FDIC. 550 17th Street, NW.. Washington, D C. 20429. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: The information is obtained from the 
employee on whom the record is maintained and the training in¬ 
stitution in which the employee is enrolled. 

Systems exempted from certain provisions of the act: None. 

Contesting record procedures: 30-64-0008 (Reserved) 

Contesting record procedures: 30-64-0009 
System name: Examiner Employment, Training, and Education 
Records—FDIC. 

System location: Division of Bank Supervision Training Center, 
FDIC, 1701 North Fort Myer Drive, Arlington. Va. 22209. 

Categories of individuals covered by the system: FDIC assistant 
examiners who have been candidates for determination of progress 
to become a commissioned bank examiner (progress evaluation can¬ 
didates). FDIC examiners who attend, or have attended, graduate 
schools of banking (graduate school of banking students). 

Categories of records In the system: Progress evaluation can¬ 
didates—contains a statement of the candidate’s education, home 
address, date and place of birth, and experience, a report of 
evaluation of a progress evaluation panel, the consolidated findings 
of each progress evaluation panel member, the candidate’s case 
studies, basic work papers, and responses, and, in the case of an 
unsuccessful candidate, the candidate’s complete work papers and 
responses, as well as the individual findings of each progress 
evaluation panel member. 

Graduate school of banking students—contains the student’s 
name, enrollment data, record of attendance, record of completion 
or graduation and general correspondence between the FDIC and 
the student’s school of enrollment. 

Authority for maintenance of the system: Sec. 10(b) of the Federal 
Deposit Insurance Act (12 U.S.C. 1820(b)). 

Routine uses of records maintained in the system. Including catego¬ 
ries of users and the purposes of such uses: Disclosure may be made 
to: (1) the Civil Service Commission concerning pay. benefits, 
retirement deductions, and other information necessary for the 
Commission to carry out its government-wide personnel manage¬ 
ment functions; (2) to a congressional office from the record of an 
individual in response to an inquiry from the congressional office 
made at the request of the individual; (3) to educational institutions 
for purposes of enrollment and verification of employee attendance 
and performance. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: All categories are stored in file folders. 

Retrievahility: All categories are indexed by name. 

Safeguards: All categories are maintained in lockable metal filing 
cabinets. 
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Retention and disposal: Progress evaluation candidates’ records 
maintained 2 years for the successful candidate and then destroyed 
by shredder, records, of unsuccessful candidate retained until the 
S succcssful completion or until the candidate leaves the 
FDIC s employ. Graduate school of banking student records are 
permanently retained. 


Syrtem managers) and address: Director. Division of Bank Su¬ 
pervision. FDIC. 550 17th Street. NW., Washington. D C. 20429. 

,J^ fkation P roc * dur « : Executive Secretary. Records Unit. 
FDIC. 550 17th Street NW., Washington, D.C. 20429. Inquirers 
must provide their full name and identify the category or categories 
of which they arc inquiring. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: Progress evaluation candidates—the 
candidate, the candidate’s personnel record, and members of the 
candidate s progress evaluation panel. Graduate school of banking 
students—the student, the student’s school, and the student’s per¬ 
sonnel record. 

Systems exempted from certain provisions of the act: Pursuant to 
scchon 310.13(c) of the FDIC’s rules and regulations, testing 
material used solely to assess individual qualifications for appoint¬ 
ment or promotion, the disclosure of which would compromise the 
objectivity or fairness of the testing, evaluation or examination 
process, may be withheld from disclosure. 

Contesting record procedures: 30-64-0010 
System name: Graduate Fellowship Applications—FDIC. 

location: Division of Research FDIC. 550 17th Street 
NW., Washington, D.C. 20429. 

°5. lndl , v ‘ duals covered by the system: Applicants for 
FDIC fellowships for graduate study in banking, finance and 

economics. 


Categories of records in the system: Contains correspondence 
from applicants and from individuals whose names were provided 
by the applicants as references, application forms, applicants* grade 
transcripts, samples of written work, and, in some instances com¬ 
ments of individuals who interviewed applicants. 

Authority for maintenance of the system: Section 9 of the Federal 
Deposit Insurance Act (12 U.S.C. 1819); Sec. 506 of the Federal 
Records Act of 1950 (44 U.S.C. 3101). 


Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Disclosure of informa- 
f 1 ® 1 ? ?? * a PPl* canl way be made: (1) in requesting information of 
individuals or concerns whose names were supplied by the appli¬ 
cant as references and/or past or present employers; (2) to the Civil 
Service Commission concerning pay, benefits, retirement deduc¬ 
tions. and other information necessary for the Commission to carry 
out its government-wide personnel management functions. (3) to a 
congressional office from the record of the idividual in response to 
an inquiry from the congressional office made at the request of the 
individual. 


Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: File folders. 

Retrievability: Indexed by name. 

Safeguards: Maintained in metal file cabinets with a combination 


Retention and disposal: Supporting documents in applications of 
unsuccessful applicants are retained until completion of review and 
then destroyed. Complete files of fellowship winners are retained 
until the expiration of the fellowship grant periods. 


managers) and address: Director. Division of Research 
FDIC, 550 17th Street NW., Washington, D.C. 20429. 


Notification procedure: Executive Secretary, Records. 
FDIC, 550 17th Street NW., Washington, D.C. 20429. 

Record access procedures: Same as “notification” above. 
Contesting record procedures: Same as “notification” above. 


Unit. 


Record source categories: Information is obtained from the appli¬ 
cants, references supplied by the applicants, college documents, 
current and/or former employers, and FDIC employees who inter¬ 
viewed the applicants. 


Systems exempted from certain provisions of the act: None. 
Contesting record procedures: 30-64-0011 
System name: Legal Compliance and Enforcement Records—FDIC. 
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System location: Office of the General Counsel, FDIC. 550 17th 
Street NW.. Washington. D.C. 20429. 

Categories of individuals covered by the system: Directors or of¬ 
ficers of FDIC insured State nonmenber banks who have been the 
subject of an indictment, information, or complaint for a felony in¬ 
volving dishonesty or breach of tmst. Directors or officers of FDIC 
insured State nonmember banks who are suspected of committing 
violations of law, rule or regulation, or of a final cease-and-desist 
order, or of committing acts, omissions, or practices constituting a 
breach of fiduciary duty. Individuals who have sought FDIC con¬ 
sent to serve as an officer, director, or employee of an FDIC in¬ 
sured State nonmember bank after having been convicted of a 
crime involving dishonesty or breach of trust. 

Categories of records In the system: Contains the indictment, in¬ 
formation. or complaint filed against the subject individual, and any 
court order or resolution of such indictment, information, or com¬ 
plaint. Contains newspaper clippings on subject individuals. Con¬ 
tains affidavits of the subject individual and bank employees. Con¬ 
tains intra-agency memoranda and general correspondence between 
the FDIC and the subject^ individual and/or his/her attorney. Con¬ 
tains final administrative orders issued by the FDIC. 

Authority for maintenance of the system: Secs. 8 and 19 of the 
Federal Deposit Insurance Act (12 U.S.C. 1818, 1829). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: (I) In the event that the 
system of records indicates a violation or potential violation of law. 
whether civil, criminal, or regulatory in nature, and whether arising 
by general statute or particular program statute, or by regulation, 
rule, or order issued pursuant thereto, the relevant records in the 
system may be referred to the appropriate agency, whether Federal 
or State, charged with the responsibility of investigating or 
prosecuting such violation or charged with enforcing or implement¬ 
ing the statute, or rule, regulation, or order issued pursuant thereto; 

(2) in the event of civil, criminal, or administrative proceedings, the 
relevant records may be disclosed to the appropriate court, magis¬ 
trate, or administrative tribunal as evidence, or to counsel for the 
presentation of evidence and/or in the course of discovery; (3) dis¬ 
closure may be made to a congressional office from the record of 
an individual in response to an inquiry from the congressional of¬ 
fice made at the request of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Maintained in a file folder and on computer discs. 
Retrievability: Indexed by name 

Safeguards: Maintained in lockable metal filing cabinets in a 
secured room; computer discs are accessed by only authorized per¬ 
sonnel. 

Retention and disposal: Permanent retention. 

System managerls) and address: General Counsel, Legal Division 
FDIC, 550 17th Street NW.. Washington. D.C. 20429. 

Notification procedure: Executive Secretary, Records Unit, 
FDIC, 550 17th Street NW., Washington, D.C. 20429. Inquirers 
must provide their full name and the name of the bank with which 
they were associated. Inquiries must include a notarized statement 
attesting to the individual’s identity. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories:’information is obtained from the in¬ 
dividual on whom the record is maintained, the employer of the in¬ 
dividual, newspaper articles, and individuals interviewed during the 
investigation. Federal and State prosecuting authorities and Federal 
and State financial institution supervisory authorities are also 
sources of information. 

Systems exempted from certain provisions of the act: Pursuant to 
section 310.13(a) of the FDIC’s rules and regulations, investigatory 
material compiled as a part of this system for law enforcement pur* 
poses is exempted from the accounting provision of section 
310.10(d)(2) of the FDIC’s rules and regulations and may be 
withheld from disclosure, to the extent that such disclosure may in¬ 
terfere with the investigation and preparation of any civil, criminal 
or administrative law enforcement proceedings. 

Contesting record procedures: 30-64-0012 
System name: Payroll and Employee Financial Records—FDIC. 

System location: Accounting and Budget Branch. FDIC 1709 
New York Avenue NW.. Washington. D.C. 20429* and the ap- 
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propriate FDIC regional office for employees working out of field 
offices. (Sec appendix A for the location of FDIC regional offices). 

Categories of individuals covered by the system: All current and 
former FDIC employees. 

Categories of records In the system: Consists of various forms and 
computer retrievable data which disclose employee: mailing address 
and home address; rate and amount of pay, leave, and hours 
worked, and leave balances; life insurance, health insurance and 
retirement deductions; tax exemptions; and payroll deduction 
authorizations. 

Authority for maintenance of the system: Section 9 of the Federal 
Deposit Insurance Act (12 U.S.C. 1819): Exec. Order 9397, 
"Numbering System for Federal Accounts Relating to Individual 
Persons” (Nov. 22, 1943). 

Routine uses of records maintained in the system. Including catego¬ 
ries of users and the purposes of such uses: (1) Information 
developed from these records is routinely provided to State, City, 
and Federal income tax authorities, including, at the Federal level, 
the Internal Revenue Service and the Social Security Administra¬ 
tion, and, to other recipients, as authorized by the employee, in¬ 
cluding the United States Treasury Department, savings institu¬ 
tions, insurance carriers and charity funds; (2) records are periodi¬ 
cally made available for inspection to auditors employed by the 
General Accounting Office; (3) relevant records in this system of 
records may be referred, as a routine use to the appropriate agen¬ 
cy. whether Federal or State, charged with the responsibility of in¬ 
vestigating or prosecuting any violation of law; rule or regulation: 
(4) in the event of litigation, relevant records may be presented to 
the appropriate court, magistrate, or administrative tribunal as 
evidence or to counsel for the presentation of evidence and/or in 
the course of discovery; (5) disclosure may be made to the Civil 
Service Commission concerning pay. benefits, retirement deduc¬ 
tions. and other information necessary for the Commission to carry 
out its government-wide personnel management functions; (6) dis¬ 
closure may be made to a congressional office from the record of 
an individual in response to an inquiry from the congressional of¬ 
fice made at the request of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: File folders, record cards and computer discs. 

Retrievability: File folders and record cards indexes by name; 
computer discs are indexed by social security number 

Safeguards: File folders and record cards are stored in lockable 
metal cabinets; computer discs are accessed only by authorized 
personnel. 

Retention and disposal: Year-end trial balances (the individual 
earnings record) are retained during the employment and then 
transferred to the Federal Records Center, where the records are 
maintained indefinitely. Deduction authorizations and documents 
used to develop the records are retained for the period of use and 
up to an additional 3 years after which they are disposed of by 
shredding or burning. 

System manager!*) and address: Controller, Office of the Con¬ 
troller, FDIC. 550 17th Street NW.. Washington. D.C. 20429. 

Notification procedure: Executive Secretary. Records Unit. 550 
17th Street NW.. Washington. D.C. 20429. 

Record access procedures: Same as "notification” above. 

Contesting record procedures: Same as "notification ’ above. 

Record source categories: The information is obtained from the 
employee on whom the record is maintained. 

Systems exempted from certain provisions of the act: None. 

Contesting record procedures: 30-64-0013 
System name: Savings Bond Payroll Deduction Systems—FDIC. 

System location: Accounting and Budget Branch. FDIC, 1709 
New York Avenue NW., Washington, D.C. 20429. 

Categories of individuals covered by the system: All current and 
former FDIC employees who have authorized payroll deductions 
for the purchase of United States Savings Bonds. 

Categories of records in the system: Consists of the name and ad¬ 
dress of the employee; the amount of the employee's salary to be 
withheld; the denomination of bond to be purchased; the series of 
the bond; the owner's name, address, and social security number; 
the designated co-owner or beneficiary, and their social security 
number. 

Authority for maintenance of the system: Section 9 of the Federal 
Deposit Insurance Act (12 U.S.C. 1819); Exec. Order 9397, 
"Numbering System for Federal Accounts Relating to Individual 
Persons” (Nov. 22. 1943). 


Routine uses of records maintained In the system. Including catego¬ 
ries of users and the purposes of such uses: Disclosure may be made 
to: (1) the United States Treasury Department for the preparation 
of savings bonds, (2) to the Civil Service Commission concerning 
pay. benefits retirement deductions, and other information necessa¬ 
ry for the Commission to carry out its Government-wide personnel 
management function; (3) to a congressional office from the record 
of an individual in response to an inquiry from the congressional 
office made at the report of the individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: File folders, index cards, and computer discs. 

Retrievability: File folders and record cards are indexed by name; 
computer discs are indexed by social securtiy number. 

Safeguards: File folders and record cards arc stored in lockable 
metal cabinets; computer discs are accessed only by authorized 
personnel. 

Retention and disposal: Records are retained for 2 years and then 
destroyed. 

System manager!*) and address: Controller. Office of the Con¬ 
troller. FDIC. 550 17th Street NW.. Washington. D.C. 20429. 

Notification procedure: Executive Secretary. Records Unit, 
FDIC. 550 17th Street NW.. Washington, D.C. 20429. 

Record access procedures: Same as "notification" above. 

Contesting record procedures: Same as "Notification above. 

Record source categories: The information is obtained from the 
employee on whom the record is maintained. 

Systems exempted from certain provisions of the act: None. 

Contesting record procedures: 30-64-0014 
System name: Travel Voucher System—FDIC. 

System location: Accounting and Budget Branch, FDIC, 550 17th 
Street NW.. Washington, D.C. 20429. 

Categories of Individuals covered by the system: FDIC employees 
who travel on official business. 

Categories of records In the system: Contains records relating to 
employees* claims for reimbursement of official travel expenses in¬ 
cluding travel authorizations, advances, and vouchers showing 
amounts claimed, exceptions taken as a result of audit, advance 
balances applied, and amounts paid. 

Authority for maintenance of the system: Sec. 10!a) of the Federal 
Deposit Insurance Act (12 U.S.C. 1820(a)); Travel Expense Act of 
1949 (5 U.S.C. 5701-5709); Exec. Order 9397, "Numbering System 
for Federal Accounts Relating to Individual Persons” (Nov. 22, 
1943). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: (I) Records arc periodi¬ 
cally made avaiable for inspection to auditors employed by the 
General Accounting Office; (2) in the event that information con¬ 
tained in this system of records indicates a violation or potential 
violation of the law, whether civil, criminal, or regulatory in nature, 
and whether arising by general statute or particular program 
statute, or by regulation, rule, or order issued pursuant thereto, the 
relevant records in the system of records may be referred, as a rou¬ 
tine use, to the appropriate agency, whether Federal, or State, 
charged with enforcing or implementing the statute, or rule, regula¬ 
tion, or order issued pursuant thereto; (3) in the event of litigation, 
the records may be presented to the appropriate court, magistrate, 
or administrative tribunal as evidence or to counsel for the presen¬ 
tation of evidence and/or in the course of discovery; (4) disclosure 
may be made to the Civil Service Commisssion concerning pay. 
benefits, retirement deductions, and other information necessary 
for the Commission to carry out its Government-wide personnel 
management function; (5) disclosure may be made to a congres¬ 
sional office from the record of an individual in response to an 
inquiry from the congressional office made at the request of the in¬ 
dividual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: File folders and computer discs. 

Retrievability: Files indexed by name; computer discs .by social 
security number. 

Safeguards: File folders stored in a lockable room; computer 
discs are accessed by only authorized personnel. 

Retention and disposal: Records are maintained for 7 years, then 
file folders are shredded and computers discs are erased. 

System manager!*) and address: Controller, Office of the Con¬ 
troller. FDIC. 550 17th Street NW.. Washington, D.C. 20429. 

Notification procedure: Executive Secretary, Records Unit. 
FDIC, 550 17th Street NW.. Washington. D.C. 20429. 
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Record accrm. procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: The information is obtained from the 
employee on whom the record is maintained. 

Systems exempted from certain provisions of the act: None. 
Contesting record procedures: 30-64-00:5 


System name: Unofficial Personnel System— FDIC. 

System location: Office of Personnel Management, FDIC 1709 
New York Avenue NW., Washington. DC. 20429 In addition 
records are maintained at the division or office levels in the FDIC 
Washington office and at the FDIC regional offices (See appendix 
A for the location of FDIC regional offices.) 


Categories of individuals covered by the system: All current and 
former FDIC employees. 

Categories of records in the system: This system consists of per¬ 
sonnel-related records that arc maintained in addition to those kept 
in the official personnel folder pursuant to the Federal Personnel 
Manual Suppl 296-31, Table 8. Sec. 1. (The records contained in 
the official personnel folder are covered, with regard to the Privacy 
Act of 1974, by the Civil Service Commission’s published •'General 
Personnel Records.'* C S C. Gov.-3. notice.) This system contains 
records of various types They are: (1) records maintained in the 
Washington and regional offices which may contain information on 
individuals relating to: birthday; social security number; past and 
present salaries, grades, and position titles; home address and 
telephone number; emergency contacts, addresses and telephone 
numbers, employment history; original applications, resume, and 
letters of reference, statement of bank loans and stock ownership; 
record of equipment and material issued to the individual; record of 
leave and time-and-attendance; written notes or memoranda on em¬ 
ployee performance; counseling; and data documenting reasons for 
personnel actions, decisions, or recommendations made about an 
employee; (2) parking permit records containing information (name 
address, and type of automobile) about FDIC employees who have 
applied for (or are members of the applicants’ carpool) a parking 
permit in the FDIC’s Washington office garage; (3) American Red 
Cross blood donor records containing information including donors 
name, social security number, date of birth, age. sex, home address 
and phone number, whether the donation was accepted, and 
whether the Red Cross would recruit the donor again for blood; (4) 
FDIC personnel awards including information supporting the em¬ 
ployee’s nomination for one of these awards; (5) dental insurance 
records including information on earnings, number and name of de¬ 
pendents. sex. birth date, home address, and social security 
number; and (6) employee locator records containing the em¬ 
ployee’s name, social security number, division or office assign¬ 
ment, office telephone number and office room number. 

Authority for maintenance of the system: Sec. 9 of the Federal 
Deposit Insurance Act (12 U.S.C. Sec. 1819); Sec. 506 of the 
Federal Records Act of 1950 (44 U.S.C. Sec. 3101). 

Routine uses of records maintained in the system. Including catego¬ 
ries of users and the purposes of such uses: With regard to category 
(I) above, the records are primarily maintained to be used by the 
employee $ supervisor for preparation of general personnel action; 
however, in the case of categories (l). (2). and (4) disclosure may 
be made, where relevant: 


(a) to financial and credit institutions for loan and credit 
reference purposes (solely to verify the employee’s employment 
with the FDIC, date of employment, and pay grade); 

(b) to the Civil Service Commission in the event of any grievance 
procedures; 


(c) to the Civil Service Commission concerning pay, benefits, 
retirement deductions, and other information necessary for the 

ommission to carry out its Government-wide personnel manage¬ 
ment functions; 

(d) in the event of litigation, to the appropriate court, magistrate 
or administrative tribunal as evidence, or to counsel for the presen- 
tauon of evidence and/or in the course of discovery; 

(c) to a congressional office from the record of an individual in 
response to an inquiry from the congressional office made at the 
request of the individual; 

(f) to State authorities regarding reasons for a former employee’s 
separation from FDIC service, where the inquiry is made pursuant 
jo the former employee’s application for unemployment compensa¬ 


te* l ° Fcdera! and State regulatory agencies, for reasons related 
lo hDIC business, as to the temporary work location of FDIC bank 
examiners. 

In the case of category (3) above, disclosure may be to the 
American Red Cross from the information contained in the blood 
Oonor records. Disclosure may be made, in the case of category (5) 


above, to the dental insurance carrier in support of a claim for 
dental insurance benefits. In category (6) above, except for the em¬ 
ployee’s Social Security Number, all information in the record is 
available to the public. 

Policies and practices (or storing, retrieving, accessing, retaining, 
and disposing of records in the system: 

Storage: Maintained on file cards and in file folders. Category (6) 
is maintained on computer discs. 

Retrievabillty: Indexed alphabetically by name. 

Safeguards: Maintained in lockable metal cabinets. 


Kcienuon ana aisposai: Records are destroyed when no longer 
relevant to the purpose for which they were compiled and main¬ 
tained. Generally, records arc destroyed when the employee no 
longer works in the Division or Office which compiled and main¬ 
tained the information. Parking permit records are kept for one 
year and then destroyed. American Red Cross blood donor records 
are kept for 4 years and then destroyed 

System manageds) and address: Director. Office of Personnel 
Management. FDIC, 550 17th Street NW., Washington, D C. 20429. 
for Corporation level records. For FDIC division or office levels! 
the head of the appropriate division or office; for DCIC regional 
offices, the regional director. (See appendix A for the location of 
FDIC regional offices); for parking permit records and employee 
locator records, the Controller. Office of the Controller. FDIC 550 
17th Street NW.. Washington, D.C. 20429 


Notification procedure: Executive Secretary, Records Unit. 
FDIC. 550 17th Street NW., Washington. DC. 20429. 

Record access procedures: Same as “notification” above. 
Contesting record procedures: Same as “notification” above. 

Record source categories: Individuals to whom the records per¬ 
tain. their immediate supervisors or persons at other supervisory 
levels; other fellow employees. 


Systems exempted from certain provisions of the act: None. 
Contesting record procedures: 30-64-0016 

System name: Municipal Securities Principals and Representative 
System—FDIC 


System location: Operations Branch, Division of Bank Supervi¬ 
sion. FDIC, 550 17th Street NW., Washington. D C. 20429. Records 
stored in computerized files are maintained off premises on a con¬ 
tract basis with the National Association of Securities Dealers 1735 
L Street NW., Washington. DC. 20036. 

Categories of individuals covered by the system: Persons who are 
or seek to be municipal securities principals or municipal securities 
representatives associated with municipal securities dealers which 
arc FDIC insured State-chartered banks, not members of the 
Federal Reserve System, or are subsidiaries, departments, or divi¬ 
sions of such hanks. 


Categories of records In the system: These records may contain 
identifying information as weU as educational, employment and 
disciplinary information, if any. and. where applicable, infomiation 
regarding termination of employment of individuals covered by the 
system. Identifying information includes name, addresses, date and 
place of birth, and may include social security account number 

Authority for maintenance of the system: Sections 15B. 23 and 
ii c p c the Securities Exchange Act of 1934. as amended (15 

M 4 ficr C c 78) ‘ 1 JI ld Section 2 of the Federal Reports Act of 1942 
(44 U.S.C. Sec. 3501). 

Routine uses of records maintained in the system, including catego¬ 
ries of users and the purposes of such uses: Information in these 
records may be used : (I) To refer, where there is an indication of 
a violation or potential violation of law, whether civil, criminal, or 
regulatory in nature, to the appropriate governmental authority, 
whether Federal. State, local, or foreign, or a self-regulatory or¬ 
ganization. as defined in Section 3(aX26) of the Securities 
Exchange Act of 1934 (15 U.S.C. See. 78c(a)(26)); (2) to refer in 
the event of litigation, whether civil, criminal, or regulatory in na¬ 
ture. to the appropriate court, magistrate, or administrative law 
judge as evidence, or to counsel for the presentation of evidence 
and/or in the course of discovery; (3) to assist in any proceeding in 
which the Federal securities or banking laws are in issue or a 
proceeding involving the propriety of a disclosure of information 
contained in the information, in which the FDIC or one of its past 
or present employees is a party; (4) to disclose to a Federal, State 
local, or foreign governmental authority or a self-regulatory or¬ 
ganization if necessary in order to obtain information relevant to a 
Federal Deposit Insurance Corporation inquiry concerning a person 
who »s or seeks to be associated with a municipal securities dealer 
(as such a dealer is defined in “categories of individuals covered by 
the system above) as a municipal securities principal or represen- 


FEDERAL REGISTER, VOL 43, NO. 162—MONDAY, AUGUST 21, 1978 





37158 


NOTICES 


tative; (5) lo respond to a request from a Federal, State, local, or 
foreign government authority or a self-regulatory organization for 
information in connection with the issuance of a license or other 
benefit to the extent that such information is relevant and necessa¬ 
ry; (6) to disclose to a congressional office from the record of an 
individual in response to an inquiry from the congressional office 
made at the request of that individual; (7) to disclose to a registered 
dealer, a registered broker or a registered municipal secimties 
dealer that is a past or present employer of an individual that is the 
subject of a record, or to which such individual has applied for em¬ 
ployment, for purposes of identity verification or for purposes of 
investigating the qualifications of the subject individual. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records In the system: 

Storage: Records are maintained in file folders and on computer 
discs. 

Rrtrievablllty : Indexed by name. 

Safeguards: File folders arc stored in locked metal cabinets and 
computer discs are accessed only by authorized personnel. 

Retention and disposal: Permanent retention with periodic review 
of contents of record and destruction of excess and dated informa¬ 
tion. 

System manager^*) and address: Directors, Division of Bank Su¬ 
pervision. FD1C, 550 17th Street NW.. Washington. D C. 20429. 

Notification procedure: Executive Secretary. Records Unit, 
FDIC, 550 17th Street NW., Washington, D C 20429. inquirers 
must provide the full name, date, and place of birth of the inquirer. 
Inquirers may be required to include a notarized statement attesting 
to identity. 

Record access procedures: Same as “notification” above. 

Contesting record procedures: Same as “notification” above. 

Record source categories: Individuals on whom the records are 
maintained, as well as municipal securities dealers (as such dealers 
are described in “Categories of individuals covered by the system* 
above), and Federal. State, local, and foreign governmental authori¬ 
ties and self-regulatory agencies which regulate the securities indus- 

iry. 

Systems exempted from certain provisions of the act: None. 
Contesting record procedures: 30-64-0017 
System name: Medical Records and Emergency Contact Informa¬ 
tion System—FDIC. 

System location: Health Unit. FDIC. 550 17th Street NW.. 
Washington. D C. 20429. 

Categories of individuals covered by the system: Medical records 
of the employee, including the date of visit to the Health Unit, the 
diagnosis, and the treatment administered. Attached to this record 
is a separate sheet containing the name and telephone number of 
the person to contact in the event of an emergency involving the 
employee. 

Authority tor maintenance of the system: Sec. 9 of the Federal 
Deposit Insurance Act (12 U.S.C. Sec. 1819); Sec. 506 of the 
Federal Records Act of 1950 (44 U.S.C. Sec. 3101). 

Routine uses of records maintained In the system, including catego¬ 
ries of users and the purposes of such uses: No disclosure (including 
intra-agency disclosure) of information contained in the medical 
files is made without the prior written consent of the employee 
concerned. In the event of an emergency, the emergency contact 
would be notified. 

Policies and practices for storing, retrieving, accessing, retaining, 
and disposing of records In the system: 

Storage: On 8” x 10” cards with a separate emergency contact 
sheet attached to it. 

Retrievability: Indexed alphabetically by name 
Safeguards: Kept in lockable metal cabinets in the nurse's office 
of the health unit Only the nurse and substitute nurse are allowed 
access to the files. The health unit is locked whenever the nurse is 
absent. 

Retention and disposal: Kept for the duration of the employee’s 
tenure with FDIC. and for 5 years thereafter, then destroyed. 

System manager!s) and address: Director, Office of Personnel 
Management. 550 17th Street NW., Washington. D.C. 20429. 

Notification procedure: Executive Secretary, Records Unit, 
FDIC. 550 17th Street NW., Washington, D.C. 20429 
Record access procedures: Same as “notification” above. 


Contesting record procedures: Same a “notification above. 

Record source categories: The medical records arc compiled by 
the employee and the nurse during the course of visits to the 
Health Unit for treatment. The information on the emergency con¬ 
tact sheet is supplied by the employee. 

Systems exempted from certain provisions of the act: None. 

Appendix A— federal deposit insurance corporation regional offices 

System manageris) and address: Atlanta Regional Office, FDIC, 

233 Peachtree Street NE., 

Suite 2400 

Atlanta. Georgia 30303 

System manageris) and address: Boston Regional Office. FDIC 

60 State Street, 

17th Floor 

Boston, Mass. 02109 

System manager!s) and address: Chicago Regional Office. FDIC, 
Sears Towers. 233 South Wacher Drive, 

Suite 6116, 

Chicago, HI, 60606 

System manager(s) and address: Columbus Regional Office, 
FDIC, 

l Nationwide Plaza 
Suite 2600 

Columbus. Ohio 43215 

System manageris) and address: Dallas Regional Office, FDIC, 

300 North Ervay Street, 

Suite 3300, 

Dallas. Tex. 75201 

System manageris) and address: Kansas City Regional Office. 
FDIC, 

2345 Grand Avenue, 

Suite 1500, 

Kansas City. Mo. 64108 

System manageris) and address: Madison Regional Office, FDIC, 

1st Wisconsin Plaza 
1 South Pinckney Street. Room 813. 

Madison. Wis. 53703 

System manageris) and address: Memphis Regional Office, FDIC, 

1 Commerce Square 
Suite 1800. 

Memphis. Tcnn. 38103 

System manageris) and address: Minneapolis Regional Office, 
FDIC. 

730 Second Avenue. South. 

Suite 266, 

Minneapolis. Minn. 55402 

System manageris) and address: New York Regional Office, 
FDIC. 

345 Park Avenue. 

21 st Floor. 

New York. N Y. 10022 

System manageris) and address: Omaha Regional Office, FDIC, 
1700 Famam Street. 

Suite 1200, 

Omaha. Neb. 68102 

System manageris) and address: Philadelphia Regional Office. 
FDIC. 

5 Penn Center Plaza, 

Suite 2901, 

Philadelphia. Pa. 19103 

System manageris) and address: Richmond Regional Office. 
FDIC. 

908 East Main Street. 

Suite 435, 

Richmond, Va. 23219 

System manageris) and address: San Francisco Regional Office. 
FDIC, 

44 Montgomery Street, 

Suite 3600. 

San Francisco. Calif. 94104 

[FR Doc 78-22786 Filed 8-17-78; 8:45 ami 
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